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CASES 


AHGUED  AND  DETERMINED 


IN    THE 


COURT   OF   KING'S   BENCH, 


IN 


MICHAELMAS  TERM, 


IN  THE  THIRD  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Doe  d.  Rankin  v,  Brindley.  ^„^^ 

1833. 

MM  ECTMENT  brought  for  the  recovery  of  certain  oil  mills  ^T^'^f 

at  Rochester.     The  demise  in  the  declaration  was  laid  on  entry  acquired 

the  27th  of  January,  1832.     At  the  trial  before  Lord  Ten-  ^^pl^'SrZ 

terden,  C.  J.,  at  the  summer  assizes  for  the  county  of  Kent,  months  after 

notice  IS  siis~ 

it  appeared  that  in  a  lease  dated  29th  September,  1830,  the  pended  but 

lessor  of  the  plaintiff  demised  the  premises  in  question  to  "*>'  waived  by 

.an  agreement 
the  defendant,  who  covenanted  to  repair  generally,  and  to  to  allow  the 

insure  against  fire,  with  a  proviso  that  if  the  oil  mills  should  *f"®"'  further 

,  ,     ,  .        .      time  to  repair. 

not  be  repaired  within  three  months  next  after  notice  in      Nor  is  it 
writing  to  that  effect  from  Rankin,  the  lessor,  and  in  case  ac^'eptance  of^ 
of  breach  of  any  of  the  covenants  in  the  lease,  it  should  rent  accruing 
be  lawful  for  the  lessor  to  re-enter^  &c.     On  the  6th  of  expiration  of 

January,  1832,  a  notice  to  repair  within  three  months  from  ^^^  ^^^^^ 

.  ^^  months. 

the  date  was  given  by  the  lessor.     On   the    10th  of  the      In  eject- 
ment, It  is  no 
defence  at  nisi  prius  that  the  declaration  was  irregularly  served ;  as  where  it  was  served 
after  the  term,  \n  a  case  not  within  1  Wili  4,  c.  70,  s.  36. 
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1832.  same  month  the  defendant  was  served  with  a  declaration 
in  ejectment.  An  order  was  obtained  for  the  delivery  of 
the  particulars  of  the  breaches  of  covenant  in  respect  of 
which  the  ejectment  was  brought  The  lessor  of  the  plain- 
tiff stated  two  breaches :  first,  that  the  tenant  had  not 
repaired  the  premises  generally ;  secondly^  that  he  had  not 
kept  them  insured  from  fire,  pursuant  to  the  said  lease. 
That  cause  came  on  foi^  trial  on  the  12th  March,  1832, 
at  the  spring  assizes  for  the  county  of  Kent,  when,  by  the 
consent  of  the  parties,  an  order  was  made  by  the  Court 
that  a  juror  should  be  withdrawn,  and  that  the  defendants 
should  put  the  mills  into  repair  on  or  before  the  24th 
June,  1832,  such  repairs  to  be  made  to  the  satisfaction  of 
Larkin  and  Simpson,  and  if  they  differed  in  opinion,  then 
to  the  satisfaction  of  an  umpire.  On  tlie  28th  of  March, 
the  lessees  paid  to  the  lessor  of  the  plaintiff  a  quarter's 
rent,  which  had  become  due  on  the  25th  of  March.  The 
premises  were  not  put  into  repair  to  the  satisfaction  of  the 
referees,  and  on  the  2d  of  July  the  declaration  in  the  present 
action  of  ejectment  was  served,  entitled,  '*  Thursday,  28th 
June,  in  Trinity  term,  2  Will.  4.**  An  order  for  delivery 
of  particulars  of  the  breaches  complained  of  in  tlie  second 
action  was  obtained,  and  the  breach  assigned  by  the  lessor 
of  the  plaintiff  was,  the  not  repairing  within  three  months 
after  notice,  pursuant  to  the  proviso  in  the  lease.  A  ver- 
dict having  been  found  for  the  plaintiff, 

Thesiger  now  moved  for  a  rule  nisi  for  a  new  trial,  on 
two  grounds ;  first,  that  another  notice  to  repair  was  neces- 
sary ;  and  secondly,  that  the  action  was  not  well  brought 
under  the  1  Will.  4,  c.  70,  s.  36.  It  is  dear,  that  notice  to 
put  the  premises  in  repair  was  necessary.  The  plaintiff, 
by  consenting  to  the  order  of  the  Court,  when  the  first 
ejectment  was  tried,  that  a  juror  should  be  withdrawn, 
waived  the  notice  which  he  had  previously  given.  The 
order  of  Court,  by  substituting  new  terms  of  agreement, 
superseded  the  notice.     The  case  resembles  that  of  Doe  v. 


MICHAELMAS  T£RM,  III  WILL.  IV. 

Meni,  (a)  By  analogy  to  that  case,  this  ejectment  couid  t832. 
not  be  maintained  during  the  existence  of  an  order  of 
Court.  A  new  notice  to  repair  was  therefore  necessary. 
The  acceptance  of  rent  only  a  few  days  before  the  time  at 
which  the  notice  would  expire^  must  be  considered  as  a 
waiver  of  the  notice  and  an  abandonment  of  any  right  of 
reentry  then  accrued.  Secondly^  the  notice,  if  good^  ex- 
pired on  the  6th  of  April ;  the  right  of  entry  therefore 
accrued  on  the  7th  of  April,  which  was  before  (he  com- 
mencement of  Trinity  term.  This  case  therefore  is  not 
within  1  Will,  4,  cap.  70,  s.  S6.  That  statute  applies  only 
to  cases  inhere  the  right  of  entry  accrues  during  or  imme- 
diately after  Hilary  or  Trinity  terms. 

Parke,  J. — There  is  no  ground  for  granting  a  new  trial 
upon   either  point.     Notice  to  repair  was  given  on  the 
6th  of  January.     If  the  premises  were  not  put  into  repair 
by  the  6th  April,  the  landlord  had  a  right  of  re-entry,  and 
not  before  that  time.     The  first  ejectment  could  not  there- 
fore have  been  supported  for  the  breach  of  the  covenant 
to  repair.    That  ejectment  was  determined  by  the  order 
of  Court.    The  case  is  the  same  as  if  the  defendant  had 
agreed  to  repair  the  premises  before  the  24th  of  June. 
That  agreement  not  having  been  coinplied  with,  the  parties 
are  in  the  aame  situation  as  if  no  action  had  been  brought, 
and  they  are  at  liberty  to  bring  another  ejectment.    The 
receipt  given  on  the  26lh  of  Marth  for  rent  due  on  the 
95ih,  cannot  be  construed  into  a  waiver  of  the  notice, 
which  did  not  expire  until  the  6th  day  of  the  following 
month ;  for  at  the  time  the  rent  became  due,  the  right  of 
entry  had  not  accrued.     The  second  objection  cannot  be 
taken  at  nisi  prius  or  under  the  general  issue,  as  it  is 
merely  an  objection  to  the  regularity  of  the  proceedings. 

Taunton,  J. — The  order  of  Court  did  not  supersede 
the  notice  to  repair,  but  merely  enlarged  the  time  during 

(a)  4  B.  &  C.  606 ;  7  D.  &  R.  98. 
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1832.  \i'liich  the  repairs  were  to  be  made.  The  notice  to  repair 
was  suspended  by  the  order  of  Court,  and  the  non-com- 
pliance with  the  terms  of  that  order  again  brought  the 
notice  into  operation. 

Patteson,  J. — I  am  of  the  same  opinion ;  I  think  we 
may  connect  the  notice  to  repair  with  the  second  action 
of  ejectment. 

Rule  refused. 


Wagstapf  and  another  v.  Wilson. 

wriuen'^before  TRESPASS  for  taking  the  plaintiff's  horse.  At  the 
action  brought,  trial  before  Parke,  J.  .  at  the  summer  assizes  for  the 
Terence  to  the  county  of  York,  the  plaintiffs*  counsel,  in  order  to  shew 
subject  in  dis-  t},a^  jjjg  trespass  was  committed  by  the  direction  of  the 

pute,  by  a  per-  .  , 

son  who  is       defendant,  offered  in  evidence  a  letter  written  previously 

defenda^^^  ^°  ^^^  commencement  of  the  action  by  the  persons  who 
torney  on  the  were  the  defendants'  attorneys  in  the  action^  one  of  them 
bereadasevi-  ^^^^&  ^'^^  attorney  on  the  record.  This  letter  was  ad- 
denceofafact  dressed  to  the  plaintiffs'  attorney,  in  answer  to  a  letter 
such  letter        ^■'om  him  demanding  the  horse,  and   was  as  follows : — 

without  further  u  D^^r  Sir,— Mr.    Wihon  has  brought  us  your  letter  of 

proof  of  au-  .  ... 

thorite  to  the    l6th  instant,    respectmg  a  horse   belongmg   to    Mr. 

Wm.  Storey  his  tenant,  distrained  for  rent  in  arrear.  We 
are  fully  prepared  to  prove  that  the  horse  in  question  was 
legally  distrained  with  other  chattels  by  Mr.  WilsorCs 
authority,  and  was  afterwards  removed  from  the  premises 
by  your  client  or  his  agents,  and  therefore  we  think  Mr. 
Wihon  justified  in  the  steps  he  has  taken.  Yours,  &c. 
Smith  and  Hind"  It  was  objected  that  this  letter  could 
not  be  received  as  evidence  against  the  defendant.  The 
learned  judge  rejected  the  evidence  and  directed  the  plain- 
tiff to  be  nonsuited. 


Hoggins  now  moved  for  a  rule  nisi  for  a  new  trial,  on 


make  such  ad- 
mission. 


Wacstaff 


MICHAELMAS  TERM,  HI  WILL.  IV.    . 

the  ground    that  the  letter  ought  to  have  been   admitted         1833. 
as  evidence  against  the  defendant.     There  are  several  cases 
to  shew  that  evidence  of  this  description   is  admissible.  v. 

In  Marshall  v.  Cliff{a),  which  was  an  action  against  the  Wilson. 
defendants,  as  owners  of  a  ship^  for  not  properly  carrying 
the  goods  of  the  plaintiff,  to  prove  that  the  defendants  were 
owners  of  the  ship,  a  letter  written  by  the  person  who  was 
afterwards  the  attorney  on  the  record,  in  which  he  under- 
took to  appear  for  the  defendants  as  owners  of  the  ship, 
was  admitted  in  evidence.  Lord  Ellenborough  there  says, 
"  I  think  this  is  sufficient  prima  facie  evidence.  I  must 
presume  that  Mr.  C,  who  is  now  the  attorney  on  the  re- 
cord, was  then  the  agent  of  the  defendants,  and  had  au- 
thority from  them  to  admit  that  they  were  joint  owners  of 
the  vessel."  In  Roberts  v.  Lady  Gresley  (Jb),  the  plaintifl's 
wrote  to  a  Mr.  King  for  payment  of  the  debt  due  from  the 
defendant;  he  answered  the  letter  and  paid  part  of  the  de- 
mand ;  the  plaintiff's  attorney  addressed  another  letter  to 
Kiwg,  to  which  he'received  a  letter  in  reply.  Lord  Tenterden 
admitted  the  second  letter  of  King  as  evidence  against  the 
defendant.  In  Peyton  v.  The  Governors  of  St.  Thomases 
Hospital (c).  Si  \etter  written  by  the  surveyor  who  had  the  ma- 
nagement of  the  buildings  of  the  defendants,  was  admitted 
as  evidence  against  them.  In  Wilmot  v.  Smith  (d),  an 
attorney  sent  a  letter  requiring  payment  of  the  demand ; 
and  it  was  held,  that  a  tender  made  to  the  attorney  after 
the  letter  had  been  sent  was  good. 

Parke,  J. — You  want  to  make  the  circumstances  of 
Smith  and  Hind  being  the  attorneys  in  the  cause,  evidence 
that  they  were  the  agents  of  the  defendants  before  the 
action  was  commenced.  There  is  no  authority  for  that 
position.  The  case  of  Marshall  v.  Cliffy  if  that  is  to  be 
taken  as  a  correct  decision,  is  distinguishable   from  the 

(fl)  4  Campb.  N.  P.  C.  133.  (c)  4  M.  &  R.  625;    5.  C.  not 

(h)  3  C.  &  P.  380.  S.  P.,  9  B.  &  C.  7S5. 

(</)  3  C.  &  P.-  455. 


1832. 


Wagstaff 

V. 
WiLSOK. 
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present.  In  that  case  the  letter  contained  an  undertaking 
to  appear,  which  was  a  step  in  ike  cause.  Roberts  v.  hady 
Gres/ey  may  be  distinguished,  on  the  ground  that  Kiffg 
was  shewn  to  have  been  once  the  agent  of  the  defendant, 
and  must  therefore  be  presumed  to  have  continued  so. 
The  two  other  cases  cited  are  also  very  different  from  the 
one  before  us. 


Taunton,  J.  and  Patteson,  J.  Concurred. 


Ruk  refused. 


Enlargement 
of  windows, 
opening  exter- 
nal doors,  and 
taking  down 
partitions,(a) 
no  breach  of 
covenant  to 
repair  and 
keep  in  repair 
a  dwelling- 
house,  together 
with  all  such 
buildings,  inh- 
provementSf  or 
addUtions,  as 
should  be 
erected,  set  up, 
or  made,  by 
the  lessee. 


Doe  on  the  demise  of  Dalton  v.  Jonbs  and  another. 

XHIS  was  an  action  of  ejectment  brought  for  a  forfeiture 
incurred  by  the  breach  of  a  covenant  in  a  lease.  At  the 
trial  before  Alderson,  J.  at  the  summer  assizes  for  Glamor- 
ganshire! it  appeared  that  the  devisor  of  Dalton,  the  lessor 
of  the  plaintiff,  by  indenture  of  the  25th  of  March,  1819f 
demised  to  Jones  a  dwelling-house  with  the  appurtenances, 
situate  in  Wine  Street,  Swansea,  for  a  term  of  forty  years. 
The  indenture  contained  a  covenant  that  the  lessee  would 
repair  and  keep  repaired  ^'  all  the  said  messuage  or  dwell- 
ing-house, garden,  and  premises  thereby  demised ;  to- 
gether also  with  all  such  buildings,  improvements,  and 
additions  whatsoever,  as  at  any  time  during  the  said  term 
should  be  created,  set  up,  or  made  by  him  the  said  Thomas 
Jones,  his  executors,  administrators,  or  assigns  thereupon." 
The  indenture  also  contained  a  covenant  on  the  part  of 
the  lessee,  that  "  at  the  expiration  or  sooner  determination 
of  the  said  term,  he  would  peaceably  and  quietly  leave, 
surrender,  and  yield  up  unto  the  said  lessor,  his  heirs  or 
assigns,  or  to  whom  he  or  they  should  direct,  all  the  said 
messuage  or  dwelling-house   in  good  substantial  and  te- 


(o)  PoslyQ{a), 
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nantable    repair,    together   with  the  several  fixtures  and        ]8S2. 

otber  things  then  on  and  affixed  to  the  premises.*'  Pro- 
viso, that  if  the  lessee  did  not  observe  and  perform  all  the 
covenants  contained  in  the  hBse,  the  term  thereby  granted 
should  cease,  and  the  lessor,  his  executors,  administrators 
or  assigns,  might  enter  and  repossess  the  dwelling-house 
with  the  appurtenances  as  of  his  or  their  former  estate. 
It  was  proved  that  the  defendant  Jones  had  let  part  of  the 
dwelling-house  to  the  other  defendant,  who  took  the  two 
windows  out  of  the  front  parlours,  and  in  their  place  put 
in  two  new  shop  windows  of  larger  dimensionsi  and  con- 
verted the  lower  part  of  the  building  into  an  exhibition 
room  for  pictures.  For  this  purpose  he  also  broke  down 
an  internal  partition,  closed  one  door,  and  opened  another. 
Upon  this  evidence  the  learned  Judge  directed  the  plaintiff 
to  be  nonsuited,  on  the  ground  that  there  was  no  breach 
of  the  covenant  to  repair. 

WhiUomb  now  moved  for  a  rule  nisi  to  set  aside  the 
nonsuit.  The  facts  proved  at  the  trial  clearly  amounted 
to  a  breach  of  the  covenant  to  keep  in  repair.  In  Doe  d. 
Vkkery  v.  Jackson  {a),  the  defendant  had  broken  a  doorway 
through  the  wall  of  the  demised  house  into  the  house  ad- 
joining ;  and  Lord  Ellenborough  held  that  this  was  a  breach 
of  a  covenant  to  repair,  and  amounted  to  a  forfeiture. 
[Paltesoiif  J.  In  that  case  the  external  wall  was  broken.] 
In  this  case  the  external  wall  has  been  broken  for  the  pur- 
pose of  inserting  the  larger  windows.  In  22  Vin.  Akr. 
439(6),  it  is  said,  "If  a  lessee  flings  down  a  wall  between 
a  parlour  aod  a  chamber,  by  which  he  makes  the  parlour 
more  large,  it  is  waste,  because  it  cannot  be  intended  for 
the  benefit  of  the  lessor,  nor  is  it  in  the  power  of  the 
lessee  to  transpose  the  house  ;*'(c)  and  in  a  note  to  the 

(u)  3  Stark.  N.  P.  C.  893.  fol.  37  b.,  which  appears  to  be  a 

(6)  Waste  (D),  pi.  19.  false  reference,   the  last  folio  of 

(r)  Rollcy  from  whom  this  pla-  that  year  iu  the  printed  Year  Book 

cUum  is  translated,  cites  13  U,  7,  being  28. 
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V, 

Junes. 
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same  placituin  it  is  said,  "  So  of  a  partition  between  cham- 
ber and  chamber." (a)  [Taunton,  J.  This  may  be  waste, 
and  yet  not  within  the  covenant.]  That  which  the  law 
considers  as  waste  cannot  be  held  to  be  an  improvement. 
[Parke,  J.  If  you  pull  down  an  old  house  and  build  a 
new  one  it  is  waste.]  The  word  improvements  must  be 
considered  with  reference  to  the  subject  purposed  to  be 
improved.  It  cannot  be  an  improvement  of  a  dwelling- 
house  to  convert  it  into  a  shop. 


By  the  Court. — ^There  is  no  ground  for  granting  this 
rule  prayed  for.  The  tenant  might  if  he  pleased  have 
converted  this  dwelling-house  into  a  shop ;  and  we  are 
most  clearly  of  opinion,  that  the  enlarging  of  a  window, 
the  taking  down  of  a  partition,  or  the  opening  a  new  door- 
way, are  not  breaches  of  this  covenant  to  repair,  or  a  for- 
feiture of  the  term.  The  lease  contemplates  that  addi- 
tions and  alterations  will  be  made  to  the  house,  and  the 
covenant  to  repair  applies  only  to  the  usual  wear  and  tear 
in  the  occupation  of  the  house. 

Rule  refused  (6). 


Kenioval  of  (a)  BrookCf  from  whom  (Waste, 

paniiions.  fo.  143,)  this  note  is  translated, 

cites  10  H.  7,  fo.  2.  But  upon  re- 
ference to  the  original  (M.  10  2f. 
7,  fo.  2,  pi.  3),  it  will  be  found 
that  the  Court  says,  '*  If  there  be 
a  partition  within  the  house  be- 
tween certain  chambers,  it  is  law- 
ful for  the  termor  to  destroy  them 
and  make  union  of  all  those  cham- 
bers." 
Special  waste.      {b)  So,  where  a  lease  contained 

a  proviso  for  re-entry  if  the  lessee 
committed  waste  to  tlie  value  of 
lOs.f  and  the  lessor  re-entered  and 


brought  ejectment  in  consequence 
of  the  tenaut*s  having  pulled  down 
some  old  buildings  of  more  than 
IDs.  value  and  substituted  otliei-s 
of  a  different  description : — Held, 
that  the  waste  contemplated  iu 
the  proviso,  was  waste  producing 
an  injury  to  the  reversion ;  and 
that  it  was  a  question  for  the  jury 
whether,  under  all  the  cii-cum- 
stances,  tuch  waste  to  the  value 
of  10s.  had  been  committed.  Doe 
d.  Earl  of  Darlington  v.  Bond  and 
others,  5  B.  &  C.  855;  8  Dowl.  & 
R.  738. 
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The  King  v.  The  Inhabitants  of  Padstow.  jgg^ 

I  HIS  was  an  appeal  against  an  order  of  justices  for  the  If  une  party 

removal  of  Marianne  Old  and  her  six  children  from  the  fr'^\*^^ir*j?"  * 

parish  of  Little  Petherick  to  the  parish  of  Padstow,  both  its  appearing 

in  the  county  of  Cornwall.     The  Court  of  Quarter  Ses-  ^j^^  examina- 

sions  confirmed  the  order,  subject  to  the  ophiion  of  this  ^'°" '"  chief 

Court  upon  the  foUowmg  case.  examination 

In    support   of  the  order  of  removal   the   respondent  ^^^^'Z****  cou- 
''^^  ^  '^  tract  was  re- 

parish  proved  by  parol  evidence,  that  in  1828  the  pauper's  duced  into 

husband,  Martin  Old,  who  is  now  living  in  America,  rented  ^Jdvere^^partv^ 
two  fields  in  the  parish  of  Padstow  of-  one  Corkhill,  at  proves  that  the 
15/.  a-jear ;  that  he  occupied  and  paid  the  rent  from  Mi-  reduced  into 
chaelmas  1828  to  Michaelmas  1830;  and  that  during  the  ^vriting,  it  is 

....      incumbent 

first  year  of  such  tenancy  and  occupation,  he  resided  in  upon  such  ad- 
the  parish  of  Padstow  for  a  period  of  forty  days  and  up-  *'*^*^®  ^^^^  ^^ 

^  ^     ^  .  produce,  or  to 

wards.     For  the  appellant  parish,  a  witness  was  called  procure  the 
who  stated  that  he  had  been  a  clerk  of  the  said  Corkhill.  ll^^ll!^^^,,  ''^' 
vrho  has  since  become  a  bankrupt;  that  he  was  present  in  instrument. 
1828,  when  the  said  Martin  Old  took  the  fields  in  question 
of  his  roaster,  and  that  the  conditions  of  the  said  taking 
were  reduced  into  writing  and  signed   by  the  parties  on 
unstamped  paper. 

The  question  submitted  to  the-  opinion  of  the  Court  of 
K.  B.  is,  whether  the  Court  of  Quarter  Sessions  was  jus- 
tified in  confirming  the  order,  or  whether  erasing  the  evi- 
dence previously  given  on  the  part  of  the  respondents,  and 
rescinding  the  conclusion  which  arose  upon  that  evidence, 
the  Court  of  Quarter  Sessions  ought  to  have  quashed  this 
order  of  removal. 


Coleridge,  Serjt.  and  Croxoderj  in  support  of  the  order. 
It  is  admitted  that  since  the  passing  of  6  Geo.  4,  cap.  57, 
the  terms  of  the  tenancy  may  become  material ;  and  where 
there  is  a  written  agreement  it  ought  in  general  to  be  pro- 


CASES  IN  TH£  KINO  S  BENCH, 

duced.      Here  a  primA  facie  case  was  made  out  by  the 
The  King     respondents,  M'ithout  shewing   that  there  was  a   written 

V.  agreement  respecting  the  tenancy.     The  appellants  after- 

Paostow* 

wards  proved  by  their  own  witness  that  there  was  a  written 

agreemenC    After  the  respondents  bad  finished  their  case, 

tbe  appellftBta  could  not  take  advantage  of   the  written 

agreement  without   producing  it  themselves;    Fielder  v. 

Wray  (a)..    If  it  was  intended  that  the  respondents  should 

produce  the  written  agreement,  notice  should  have  been 

given  them  to  do  so;  Stevens  v.  Ff»My(6). 

FoUeii  conlrj^*  Thb  ia  a  point  not  only  of  evidence  but 
of  pf  actice<  The  settlement,  if  acquired,  was  gained  under 
the  6  Geo.  4,  cap.  57.  It  was  therefore  necessary  to  prove 
the  terms  of  the  tenancy  by  the  agreement.  No  settle- 
ment can  now  be  giuned  by  proving  merely  tlie  occupation 
and  payment  of  rent.  If  it  be  proved  in  any  part  of  the 
case  that  there  is  an  agreenenft  in  writing,  it  ought  to  be 
produced. 

By  the  CovRT.-^The  rule  is  perfectly  well  established. 
If  it  appear  on  cross-examination  of  the  plaintiff's  witness 
that  there  is  a  written  contract,  tlie  plaintiff  must  produce 
it :  if  the  defendant  prove  it  by  his  own  witness,  the  de- 
fendant must  produce  it.  The  practice  has  always  been  in 
accordance  with  this  rule. 

Order  of  Sessions  confirmed  (c). 


(a)  6  BiQgh.3d2 ;  3  Jli.  &  P.  659.  TrmUy  and  SL  Margaret\  UuU, 

(6)  8  TauDt.  328.  1  Mann.  &  Ryl.  444,  7  B.  &  C. 

(c)  And  see  Bucher  v.  Jarrati^  611;  Rex  v.  Rawden,  3  Mann.  & 

3  Eos.  &  Pul.  143;  Rex  v.  Holy  Ryl.  426,  8  B.  &  C.  708. 
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Baxter  v.  Taylor.  1^59^ 

This  w«s  an  actton  on  the  ease,  broiigkl  bj  the  platatiffy  Revereioner 
as  reYersioner,  for  an  tnjtinr  atleaed  to  be  done  to  bis  rever-  cannot  main- 

,        ,  .     >,  **'"  **n  action 

sioo.     The  declaration  stated  that  certain  fields,  called  the  against  a 
Slooy  Biilts  Closes,  and  a'  certain  bne,  called  tbe  Stoiij  ^'^"^'^^ 
Butts  Labc,  in  the  parish.of  Halifax,  in  the  county  of  York,  pass  on  the 

•     *i-  «.•  A*  ^      _^  •     •   j«  'J     ■  land,  unat- 

M'ere  in  the  respective  occupations  of  certain  indiTiduals  as  tended  with 
teaants  thereof  to  the  plaintiff,  and  thai  the  defendant,  weH  pny  other  in- 
knowing  the  premises,  and  intenditig  to  injure  the  plaintiff  reversion  than 
in  his  reversionary  estate,  whilst  the  said  doses  vere  in  the  ^.  ^^?i  ^"^^ 

^       .  ,     ,  iDitted  in  as- 

occupation  of  the  said  tenants  and  whibl  the  plaintiff  was  sertion  of  the 

so  interested  therein  as  aforesaid,  placed  rubhisk  upon  the  ^»h™or  way 

closes  called  Stony  Butts  Lane,  and  also  with  borsea  and 

carriages  destroyed  parts  of  the  same  closes,  and  prostrated 

the  walk  thereof.    At  the  trial  at  the  Yorkshire  summet 

assizes  for  the  year   1832,  before  Parke,  J.,  it  appeared 

that  the  plaintiff  was  entitled  in  fee  to  the  closes  mentioned 

in  the  declaration,  and  that  the  land  was  let  out  to  tenants 

from  year  to  year.    The  defendant,  who  was  the  owner  of 

an  adjoining  farm,  claimed  a  general  right  of  way  over  tbe 

Stony  Butts  Lane.     After  hearing  the  evidence  for  the 

plaintiff,  the  learned  judge  was  of  opinion  that  no  injury  to 

the  plaintiff's  reversion  had  been  proved,  and  accordingly 

directed  a  nonsuit  to  be  entered,  giving  to  the  plaintiff, 

however,  leave  to  move  to  set  it  aside  and  enter  a  verdict. 

F.  Pollock  now  moved  accordingly.  The  question  is, 
whether  a  reversioner,  who  has  granted  a  lease,  can  main-^ 
tain  an  action  for  an  injury  done  to  his  reversion  by  the 
mere  assertion  of  a  right  of  way.  Although  a  reversioner 
cannot  maintain  an  action  for  every  iiyury,  yet  for  a  series 
of  injurious  acts,  likely  to  prejudice  the  title,  be  may  do  so. 
The  reversioner  cannot  compel  the  tenant  to  allow  him  to 
use  his  name ;  and  by  acts  like  these  not  only  the  present 
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1839.  state  of  the  property  may  be  deteriorated,  but  the  future 
right  may  be  prejudiced.  [Par/re,  J.  Can  you  find  any  case 
in  which  the  reversioner  has  maintained  an  action  except 
where  the  injury  complained  of  was  of  a  permanent  nature, 
as,  for  example,  the  building  of  a  wall  ?  The  last  case  on 
this  subject  is  Sir  Launcelot  Shadwell  v.  Iluichinsofi  (a).] 
Where  the  act  done  is  to  establish  a  claim,  it  is  prejudicial 
to  the  reversioner,  if  the  reversioner  be  at  hand  and  knows 
what  is  going  forwards.  But  if  it  would  not  establish  a 
right  in  the  party  doing  the  act,  it  would  be  at  least  evi- 
dence to  go  to  the  jury  to  shew  that  the  act  was  done 
adversely  to  the  plaintiiF,  and  as  a  matter  of  right  to  the 
defendant;  Young  v.  Spencer (b).  [t^aileson,J.  That  was 
an  action  on  the  case  in  the  nature  of  waste.  Parke,  J,  In 
that  case  there  was  a  permanent  injury.]  The  injury  done 
to  the  reversioner  is,  that  the  right  is  prejudiced  by  the 
frequent  exercise  of  an  alleged  right  of  way  by  the  defend- 
ant. An  act  of  trespass  done  as  a  matter  of  right  is  calcu- 
lated to  prejudice  the  title  of  the  reversioner.  In  this  case 
the  closes  of  the  plaintiff  and  the  defendant  adjoined,  and 
the  defendant  wished  to  establish  a  right  of  way,  in  order 
that  be  might  acquire  a  frontage  for  some  houses  of  which 
he  was  possessed. 

Taunton,  J. — The  rule  in  this  case  ought  not  to  be 
granted.  I  lay  the  case  of  Young  v.  Spencer  entirely  out 
of  the  question.  In  that  case  the  action  was  brought  by 
the  lessor  against  the  lessee.  This  is  an  action  brought  by 
the  lessor  against  a  stranger.  One  rule  may  be  applicable 
to  the  former  case,  another  rule  to  the  latter.  The  action 
against  the  lessee  is  an  action  of  waste.  It  was  decided  in 
Jackson  v.  Pesked  (c),  that  where  the  plaintiff  claims  as  a 
reversioner,  the  declaration  must  either  allege  that  the  act 
complained  of  is  to  the  damage  of  the  reversioner,  or  state 
an  injury  of  a  permanent  nature.     If  neither  of  these  alle- 

(«)  2  Bam.  &  Ad.  97.  (r)  1  M.  &  S.  '234. 

(h)  5  M.&  R.  47;  10  B.  &  C.  152. 
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gations  be  in  the  count,  the  count  is  bad  :  they  are  there-  1833. 
fore  material.  Now,  what  is  proved  here?  That  the  de- 
fendant passed  over  the  land  with  a  cart  and  horses,  and  no 
material  injury  was  sustained.  It  appears  to  me,  in  fact, 
to  be  an  injury  of  so  transient  a  nature,  that  it  might  as 
well  be  contended  that  the  reversioner  could  maintain  an 
action  if  a  boy  should  .fly  his  kite  across  the  land.  •  But  it 
is  said  that  acts  of  this,  description  prejudice  the  right  to 
the  land.  Acts  of  this  sort  cannot  enure  as  evidence 
against  the  lessor,  since  .the  lessor  cannot  be  prejudiced 
unless  he  has  a  remedy  at  law.  What  remedy  has  the 
lessor?  He  cannot  maintain  trespass;  nor,  in  my  humble 
opinion,  an  action  on  the.  case.  How,  therefore,  can  the 
lessor  be  injured  without  having  a  remedy.  In  the  case  of  Dedicntion  of 
Wood.v,  Feal(a),ihe  lessee  had  dedicated  or  relinquished  a  highway, 

,  uot  to  be  pre- 

a  street,  called  Little  Abingdon  Street,  to  the  public  for  sumed  against 
ninety-nine  years,  yet  it  was  held  that  the  owner  of  the  fee  Jf^^cr^^oner. 
might  inclose  it.  The  principle  of  that  case,  although  it  is 
not  so  stated  by  any  of  the  judges,  was,  that  it  could  not 
be  considered  as  a  dedication  by  the  owner  of  the  fee,  for 
during  the  lease  he  could  not  redress  the  injury  done  to 
him.  So  in  this  case,  supposing  the  treispass  should  here- 
after be  brought  forwards  as  evidence  of  a  right  of  way,  it 
would  be  said  to  the  jury,  you  are  not  to  consider  this  act 
as  an  assertion  of  a  right  against  the  lessor,  because  at  the 
time  the  act  was  done  he  had  no  remedy.  For  these  rea- 
sons I  am  of  opinion  the  rule  ought  to  be  refused. 

Patteson,  J. — The    nonsuit   in   this  case    was   right.  Distinction 
The  case  of  Young  v.  Spencer  is  distinguishable  from  this  [between  case 

^  ,  .  "J  lessor  in 

case  in  two  respects.      First,  that  was  an  action  by  the  the  nature  of ' 
lessor  against  the  lessee,  which  is  an  action  on  the  case  in  ^^  lly^rever- 

ihe  nature  of  waste ;   and,  secondly,  the  opening  of  the  sioner  for  per- 

-.,.,..  I  '      J      c  -     V  manent  injury. 

new  door^  which  is  the  mjury  comptamed  of  m  Young  v. 

Spencer,  is  an  injury  of  a  permanent  nature.     To  enable 

the  reversioner  to  maintain  an  action  for  an  injury  to  his 

(a)  5  B.  &  A.  454;  1  D.  &  R.  20. 
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reversionary  interest,  there  must  be  an  injury  of  a  perma- 
nent nature.  If  the  title  be  prejudiced,  an  action  by  the 
reversioner  is  maintainable ;  but  in  this  case  there  would 

^».^w..      ^  ^^^  injury  to  the  tide.     It  is  no  hardship  upon  the  land- 
Case  by  rever-  .  .  . 
sioner  for  in-    lord  that  he  is  not  allowed  to  bring  an  action  for  an  injury 

jury  to  tit  e.  ^£  ^^^^  description,  as  be  may  by  covenant  compel  bis  tenant 
Action  by  to  allow  him  to  use  his  name  in  any  action;  and  I  think  we 
nTme^of  ^^  ™^7  leave  the  landlord  and  tenant  to  arrange  this  between 
tenant.  themselves*     If  we  go  further  than  the  case  of  Young  v. 

Spencer,  we  shall  gradually  establish  a  new  species  of 

action* 

Pabke»  J.-— I  agree  that  this  action  is  not  maintainable. 

No  injury  has  been  done  to  the  reversion.     My  notion  is, 

Destruction      ^^^^  there  must  be  some  destruction  of  the  land  to  enable 

necessary  to      i^^  reversioner  to  maintain  this  action.     No  case  has  ever 

support  case 

by  reversioner,  gone  so  far  as  to  constitute  a  simple  trespass  like  this  an 

injury  to  the  reversion*    The  case  of  Young  v.  Spencer  is 

distinguishable  from  the  present.     The   words   of  Lord 

Tenterden  in  that  case  are  to  be  considered  with  reference 

to  the  subject-matter  of  decision;  and  he  is  there  stating 

what  in  his  opinion  are  acts  of  woite. 

Rule  refused. 


Where  a  child  The  KiNo  V.  the  Inhabitants  of  TmreIkeld. 

is  bound  ap- 

'''rish^of'!^^**^  Upon  an  appeal  against  an  order  of  justices  for  the  re- 
to  a  master  moval  of  William  Thompson  from  the  township  of  Keswick, 
parish"of  i.  *  *"  ''*®  county  of  Cumberlandi  to  the  township  of  Threlkeld, 
notice  of  the  jn  the  same  county,  the  Court  of  Quarter  Sessions  con- 
binding  must,  firmed  the  order,  subject  to  the  opinion  of  this  Court  on 
""^Qo*'^tP*^'  the  following  case  :— 

c*  io</)  oe  — _—  

given  to  the  The  pauper,  William  Thompson,  a  poor  boy,  of  and  then 

B^d?o"h^4  legally  settled  in  the  said  township  of  Threlkeld,  was,  on 

and  B.  are  in  the  20th  day  of  January,  1819,  pursuant  to  an  order  of  two 

county.  justices  of  that  county,  bound  apprentice  by  the  church- 
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wardens  and  overseers  of  the  poor  6f  the  said  township  of 
ThrelkeUI«  to  Edmuiid  Forster,  of  and  residing  within  the 
township  of  Keswick^  in  the  same  county,  by  indenture^  v, 

for  a  term  therein  mentioned.  Theelkeld. 

The  township  of  Keswick  is  in  the  parish  of  Crosdiwaite, 
and  is  about  four  miles  distant  from  the  township  of 
Tbrelkeld,  which  is  ia  the  parish  of  Greystoke ;  each  town- 
ship maintains  separately  its  own  poor,  and  both  parishes 
are  in  the  same  county,  and  within  the  jurisdiction  of  the 
two  justices  of  the  peace  who  made  the  order  for  the 
bmding,  and  who  afterwards  signed  their  allowance  of  the 
indenture  above  mentioned. 

No  notice  was  given  to  the  overseers  of  the  poor  of  the 
township  of  Keswick,  or  to  any  of  them,  of  the  intention 
to  bind  out  such  apprentice,  nor  did  any  of  the  overseers 
of  the  township  of  Keswick  attend  the  justices  who  signed 
their  allowance  of  the  said  indenture,  or  either  of  them, 
and  admit  such  notice;  but  the  binding  as  well  as  the 
service  and  residence  under  it,  was  in  all  respects  such  as 
to  confer  a  settlement  upon  the  pauper  in  the  township  of 
Keswick. 

The  question  for  the  opinion  of  the  Court  is,  whether 
such  notice  was  necessary  under  the  circumstances  above 
stated  ;  if  it  waS|  then  the  order  of  sessions  is  to  be  con- 
firmed ;  if  it  was  not,  then  the  order  of  sessions  is  to  be 
quashed. 

Sir  J.  Scarlett  and  Armstrong,  in  support  of  the  order 
of  sessions.  The  question  before  the  Court  turns  upon 
the  construction  of  the  2d  section  of  the  56th  Geo,  3, 
c  139*  The  point  raised  by  this  case  is  different  from 
that  decided  in  Rex  v.  Inhabitants  of  Newark  on  Trent  (a), 
In  that  case  the  two  parishes  were  situate  within  two  dis- 
tinct jurisdictions  of  the  peace ;  in  this  case  both  parishes 
are  within  the  same  jurisdiction.  Mr.  J.  Holroyd,  in 
that  case,  expressed  an  opinion  founded  upon  the  language 

(a)  4  D.  &  R.  745;  S  B.  &  C.  59. 


16 


1833. 


The  King 

V. 
TlfR£LKELD. 


CASES  IN  THE  KING  S  BENCH, 

of  the  section,  that  notice  was  necessary.  The  whole 
argument  of  Mr.  J.  Holroyd  is  in  point.  Towards  the 
conclusion  of  bis  judgment  (a)  that  learned  judge  thus  ex- 
presses himself: — "  The  intent,  as  far  as  I  can  collect,  is, 
that  notice  should  be  given  to  the  overseers  of  the  parish 
in  which  it  is  intended  the  child  should  serve,  in  all  cases, 
whether  the  binding  be  into  the  same  or  into  a  different 
county."  The  act  was  framed  for  the  protection  of  poor 
apprentices  ;  the  policy  of  the  act,  therefore/frequires  that 
notice  should  be  given  in  this  case,  as  well  as  where  the 
parishes  are  under  two  different  jurisdictions  of  the  peace. 
The  officers  of  a  parish  situate  at  one  end  of  a  county 
might  be,  and  most  probably  would  be,  quite  as  ignorant 
of  what  had  taken  place  in  a  parish  at  the  opposite  end  of 
the  same  county,  as  they  would  be  of  that  which  had  occur- 
red in  a  different  county. 


F.  Pollock  and  Aglionby,  contrd. — The  lid  section 
of  the  act  upon  which  this  question  arises,  is  only  appli- 
cable to  the  case  where  a  child  is  bound  apprentice  from 
one  county  to  another.  The  provision  as  to  notice  is  at 
the  conclusion  of  the  2d  clause.  It  is  admitted  that  the 
division  of  a  statute  into  clauses  makes  no  difference  in  the 
legal  construction  of  it ;  yet  it  may  be  fairly  inferred  that  a 
proviso  inserted  at  the  conclusion  relates  only  to  the  par- 
ticular circumstances  which  have  immediately  preceded  it. 
The  right  to  a  settlement  ought  not  to  be  taken  away 
except  by  express  words  (&).  In  this  act  the  "meaning  is 
by  no  means  clear  and  explicit.  It  was  Lord  Tetiterdens 
opinion,  in  The  King  v.  Newark  upon  Trent,  that  no  notice 


(a)  3  B.  &  C.  75. 

(6)  A  person  who  gains  a  settle- 
ment in  A.  loses  his  settlement  in 
B.;  or  if  he  be  a  foreigner  and  has 
acquired  no  setderaent,  he  loses  his 
right  to  permanent  relief  in  any 
palish,  except  A,,  in  which  he  may 
happen  to  be.  Tlie  Court  cannot 
presume   that  it  is  more  advan- 


tageous to  the  pauper  to  be  settled 
in  A.  than  in  B. ;  and  it  will  hardly 
be  inferred  from  the  circumstance 
of  a  pauper's  having  manifested  his 
preference  by  some  act  unequivo- 
cally done  by  him  for  the  fraudu- 
lent purpose  of  transferring  his  set- 
dement  from  the  one  parish  to  the 
other. 
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was  necessary.     The  justices  of  the  county  in  which  the 

binding  parish  is  situate  are  more  likely  to  be  informed, 

and  have  better  means  of  obtaining  information  as  to  what  v. 

happens  in  their  own  county  than  as  to  that  which  passes    Thbelkbld. 

in  another. 

Denman,  C.  J. — The  pauper  would  gain  a  settlement 
io  Keswick  unless  he  was  prevented  by  the  6th  section  of 
the  act  of  the  56  Geo.  3,  cap.  139*  That  section  enacts 
that  no  settlement  shall  be  gained  by  any  parish  apprentice 
by  reason  of  his  apprenticeship,  unless  such  order  shall  be 
made,  and  such  allowances  of  such  indenture  of  apprentices- 
ship  shall  be  signed,  as  thereinbefore  directed.  The  first 
section  of  the  act,  after  reciting  that  many  grievances  had 
arisen  from  binding  poor  children  as  apprentices  by  parish 
officers,  directs  that  before  any  child  shall  be  bound  ap* 
prentice,  such  child  shall  be  carried  before  two  justices  of 
the  county  wherein  such  parish  shall  be  situate,  who  are 
to  inquire  into  the  propriety  of  binding  such  child  ap-* 
prentice,  and  to  examine  the  parents,  and  inquire  into 
other  matters ;  and  if  such  justices  shall  think  it  proper 
that  such  child  should  be  bound  apprentice,  they  are  to 
make  an  order  for  such  purpose,  and  after  the  order  is 
made  the  justices  are  to  sign  an  allowance  of  the  indenture 
of  apprenticeship  before  the  same  i^  executed  by  any  of  the 
other  parties.  Then  follows  a  proviso  as  to  binding  the 
apprentice  to  persons  resident  out  of  the  county. 

The  second  section  of  the  act  is  to  this  effect : — That  in 
all  cases  where  the  residence  of  the  person  to  whom  any 
child  shall  be  bound  shall  be  within  a  different  county  or 
jurisdiction  of  the  peace  from  that  within  which  the  place 
by  the  officers  whereof  such  child  shall  be  bound  shall  be 
situated,  and  in  all  other  cases  where  the  justices  of  the 
peace  for  the  district  or  place  within  which  the  place  by 
the  officers  whereof  such  child  shall  be  bound  shall  be 
situated,  and  who  shall  sign  the  allowance  of  the  indenture 
by  which  such  child  shall  be  bound,  shall  not  have  juris- 
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dictioni  every  indenture  by  which  such  child  shall  be  bound 
shall  be  allowed,  as  well  by  two  justices  of  the  peace  for 
the  county  or  district  within  which  the  place  by  the  officers 
of  which  such  child  shall  be  bound  shall  be  situated,  as  by 
two  justices  of  the  peace  for  the  county  or  district  within 
which  the  place  shall  be  situated,  wherein  such  child  shall 
be  intended  to  serve;  then  there  is  ai  proviso  that  no 
indenture  shall  be  allowed  by  any  justice  who  shall  be 
engaged  in  the  same  business  in  which  the  person  to  whom 
such  child  shall  be  bound  is  engaged ;  and  then  comes  the 
proviso  upon  which  this  question  arises,  which  is  in  these 
words : — 

''  And  notice  shall  be  given  to  the  overseers  of  the  poor 
of  the  parish  or  place  in  which  such  child  shall  be  intended 
to  serve  an  apprenticeship,  before  any  justice  of  the  peace 
for  the  county  or  district  within  which  such  parish  or  place 
shall  be,  shall  allow  such  indenture ;  and  such  notice  shall 
be  proved  before  such  justice  shall  sign  such  indent ure, 
unless  one  of  such  overseers  shall  attend  such  justice  and 
admit  such  notice/'  It  is  found  in  the  case  that  no  notice 
was  given  to  the  overseers  of  the  poor  of  the  township  in 
which  the  apprentice  was  bound  ;  and  it  is  contended  that 
no  notice  is  necessary  where  the  parties  are  residing  within 
the  same  county.  I  am  of  opinion  that  notice  was  neces* 
sary,  and  that  consequently  no  settlement  has  been 
gained.  It  seems  almost  absurd  to  contend  that  notice  is 
necessary  where  the  two  places  are  situate  in  different 
counties,  and  that  it  is  not  necessary  where  they  are  situate 
in  the  same  county  ;  as  if  the  merely  passing  a  boundary 
line  can  make  a  difference.  The  preamble  points  out  what 
was  the  intention  of  the  legislature  in  passing  this  act.  It 
was,  that  every  care  should  be  taken  of  the  bringing  up  of 
the  apprentice.  It  has  been  argued  that  it  was  a  forfeiture  of 
settlement  to  the  apprentice,  and  was  to  his  detriment  (a) ;  on 
the  contrary,  the  necessity  of  the  notice  tends  to  make  his 
settlement  known  with  greater  certainty,  and  is  therefore  to 
his  advantage.    I  do  not  feel  that  it  is  necessary  to  make 

(a)  Videktnte,  16(a). 
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all  the  clauses  consistent ;  the  words  ''such  notice/'  in  the 

second  section  of  the  act,  do  not  confine  the  necessity  of    t^^kTo 

notice  to  cases  where  the  intended  master  and  apprentice   _     v. 

reside  in  different  jurisdictions  of  the  peace.    There  is  no 

grammatical  violence  done  to  the  words  by  this  construction ; 

and  by  so  construing  this  statute,  we  are  doing  what  is 

beneficial  to  the  apprentice.    The  particular  circumstances 

of  this  case  cannot  be  taken  into  the  consideration  of  the 

court;  many  cases  of  hardship  might  be  put  on  the  other 

side.     No  argument  can  be  drawn  on  either  side  from  any 

presumption  of  personal  knowledge  in  the  justices;     It  is 

just  as  probable  that  they  should  be  aware  of  what  was 

transacting  in  a  county  immediately  adjoining,  as  in  their 

own  county. 

Parke,  J. — I  am  of  opinion  that  the  order  of  sessions 
is  right.  There  is  no  rule  of  law  which  calls  upon  us  to  Constniccion. 
give  a  strict  construction  to  this  act.  We  are  to  endeavour 
to  discover  in  the  first  place  what  the  intention  of  the 
legislature  is ;  and  then  we  are  to  see  whether  there  are 
words  in  the  act  of  parliament  sufficient  to  carry  that 
intention  into  effect  There  are  no  words  to  show  a 
difference  in  the  principles  applicable  to  those  cases  whene 
the  binding  is  in  a  different  county,  and  to  those  where  it  is 
in  a  different  parish  in  the  same  county.  The  words  of  the 
statute  extend  to  both  these  cases.  No  argument  has 
been  adduced  to  show  that  the  words  are  not  so  applicable, 
except  that  founded  upon  the  situation  of  the  proviso ;  but 
it  should  be  recollected  that  on  the  parliament  roll  the  Statutes  not 
statutes  are  not  divided  into  clauses,  and  that  therefore  we  ^^^^  ^°^^ 
are  bound  to  construe  the  whole  of  the  statute  together. 
With  regard  to  the  first  proviso— -which  requires  the  notice 
to  be  given  to  the  overseers-^it  certainly  struck  me  that 
the  reason  of  the  thing  required  that  this  enactment  should 
extend  to  all  cases,  and  I  can  see  nothing  in  the  subsequent 
section  which  limits  the  application  of  the  previous  clause. 
I  think  the  judgment  of  Mr.  J.  Holroyd,  in  the  case  of 
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1832.         Rex  V.  Netvark  upon  Trent,  is  right ;  and  that  the  words  in 
Th   K  ^^^  second  section  requiring  notice,  apply  to  ail  cases.     I 

t;.  therefore   think   that  the   order  of  sessions  ought  to  be 

coniirmed* 

Taxtnton,  J. — There  are  expressions  in   the  second 

section  which  I  do  not  understand ;  but  I  see  enough  to 

satisfy  me  that  the  order  of  sessions  is  right ;  enough  to 

convince  uie  that  that  part  of  the  second  section  which 

relates  to  the  notice,  is  a  genera!  enactment.     I  am  by  no 

means  satisfied  that  the  prior  part  of  the  proviso,  which 

Allowance  of    says  that  an  indenture  shall  not  be  allowed  by  a  justice  of 

!ust1ce"ofsame  ^^^  peace  of  the  same  trade  as  the  intended  roaster,  is  ndt 

trade.  a  general  enactment ;  but  upon  this  I  give  no  opinion.     I 

am  unable  to  see  why  notices  should  be  given  where  the 
parties  live  in  different  counties,  and  not  where  they  reside 
ill  different  parishes  in  the  same  county.  If  the  statute  is 
construed  with  a  view  to  the  policy  of  the  act,  there  can  be 
•no  doubt  that  notice  is  as  necessary  in  one  case  as  in  the 
other.  A  magistrate  may  be  entirely  unacquainted  with 
what  is  passing  at  the  opposite  end  of  the  county  in  which 
■he  resides,  at  the  same  time  that  he  is  familiar  with  the 
transactions  of  a  neighbouring  parish,  which  happens  to  be 
in  an  adjoining  county. 

Patteson,  J. — I  am  also  of  opinion  that  no  settlement 
was  gained  by  the  pauper  in  this  case.  The  statute 
requires  that  notice  shall  be  given  to  the  overseers  of  the 
intention  to  bind  a  child  to  a  master  residing  in  their  parish. 
Here  no  notice  was  given,  and  therefore  there  has  not  been 
such  a  valid  binding  as  will  confer  a  settlement  upon  the 
apprentice.  It  appears  to  me  that  notice  is  equally  required 
in  the  one  case  as  in  the  other.  No  violence  is  done  to  the 
grammatical  construction  of  this  section,  by  applying  its 
provisions  to  both  cases.  Upon  these  grounds  I  think  that 
the  order  of  sessions  ought  to  be  confirmed. 

Order  of  Sessions  confirmed. 
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The  King  v.  The  Inhabitants  of  Ossett-cum- 

GaWTHORPE.  1832. 

UPON  an  appeal  against  an  order  of  justices,  whereby  jtf.  contracted 

George  Clarke,  his  wife  and  child»  were  removed  from  the  f,j^j  servant^ 

township  of  Leeds,  in  the  West  Riding  of  the  county  of  o^  ^-  ^or  5 

York,  to  the  township  of  Ossett-cum-Gawthorpe  in  the  such  work  as 

said  Riding,  the  court  of  quarter  sessions  confirmed  the  *>elongethto 
.         -  ,  .  ,  .   .         /.   1  •    r^  '"®  finishing 

order  of  removal,  subject  to  the  opmion  of  this  Court  upon  of  cloth,  and 

the  following  case :  ^°  i"*^5  ''"^ 

**  part  of  work 

The  birth  of  the  pauper  in  the  township  of  Ossett-cum-  B.  should 
Gawthorpe  was  admitted  by  the  appellants;  and  the  re-  and  B^'p^'^* 
spondents  admitted  a  hiring  and  service  in  their  township  niised  to  pay 
under  the  followmg  agreement,  for  the  time  therem   men-  per  week  for 

tioned :  '*»«  fi"'  2  , 

years,  11<.  fi>r 

**  Memorandum  of  an  agreement,  made  and  concluded  the  sd,  12». 

this  25th  day  of  the  fourth  month,  1826,  between  John  and  aliV^jg/fo^ 

Thos.  IValker,  of  Leeds,  cloth  merchants,  on  the  one  part,  the  5th  ^ear; 

and  Geo.  Clarke^  with  the  consent  of  his  father,  on  the  Jl^^nii 

other  part:  that  the  said  Geo.  Clarke  doth  hereby  agree  to  f>efrom6 

become  the  hired  servant  of  the  said  John  and  ThosJValker  morning  until 

for  the  term  of  five  years,  to  do  such  work  as  beloneeth  to  ^  ^^f^* »"  [^*^ 

''  °         ^     evening,  and  to 

the  finishing  of  cloth,  and  to  take  any  part  of  work  the  said  be  paid  for  all 
John  and  Thos.  Walker  shall  think  proper,  and  do  the  same  'SiedJcud'jZ'^ 
to  the  best  of  his  knowledge,  justly  and  faithfully.     7'his  oil  »hori,eil/tcF 
being  done,  the  said  John  and  Thos.  Walker  promise  to  in  health. 

pay  unto  the  said  Geo.  Clarke  ten  shillings  per  week  for  ^**'*  ^*  ^^^ 
1      !•  11  r        I        1  •    1  •       ^      **°  exceptive 

the  first  two  years,  and  eleven  for  the  third  year,  twelve  for  hiring;  and 
the  fourth  year,  and  thirteen  for  the  fifth  and  last  year.  *®r*^®  ""^*^'* 

cms  conLinCC 

The  hour$  of  working  lo  he  from  six  o'clock  in  the  morning  confers  a  seu 
until  seven  o*clock  in  the  evening,  and  to  be  paid  for  alt  ^  ®'"®"^' 
over  time  and  deducted  for  all  short,  either  in  sickness  or 
in  health.     And  the  said  Geo.  Clarke  promises  to  conduct 
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1839.        himself  in  an  honest,  sober  and  industrious  manner,  as  per 

The  Kino     ^ff^^^^^^*    As  witness  our  hands 

».  John  Walker. 

Oawtborpb"       Hiring  fee,  \s»  Thos.  Walker. 

Witness,  George  Clarke.  + 

Jonas  Vince.  +  Thomat  Clarke.'' 

The  Court  of  Quarter  Sessions  submit  to  the  opinion  of 
the  Court  of  King's  Bench  whether,  under  the  above  cir- 
cumstances, the  pauper,  Geo.  Clarke,  gained  a  settlement 
by  such  hiring  and  service  in  the  respondents'  township,  &c. 

Milner  and  Baines,  in  support  of  the  order  of  sessions. 
In  order  to  gain  a  settlement  by  hiring  and  service,  it  is 
necessary  that  the  servant  should  be  under  the  control  of  the 
master  during  the  whole  year.  In  this  case  the  servant  was 
not  under  the  control  of  his  master  after  seven  o'clock  in  the 
evening  until  six  o'clock  on  the  following  morning.  The  case 
of  The  King  v.  Birmingham  (a)  resembles  the  present.  In 
that  case  the  pauper  hired  himself  to  work  from  six  in  the 
morning  until  seven  in  the  evening,  with  liberty  to  make 
as  much  over-work  as  he  pleased.  It  was  there  held  that 
that  contract  was  an  exceptive  hiring.  To  the  same  effect 
is  the  case  of  The  King  v.  Frome  Sellwood  (6).  There  the 
pauper  contracted  to  serve  his  master  in  summer  from  six 
in  the  morning  until  seven  in  the  evening,  and  in  winter 
from  seven  in  the  morning  until  eight  in  the  evening ;  and 
he  was  not  to  work  for  or  serve  any  other  person :  yet  that 
also  was  held  to  be  an  exceptive  hiring.  The  present  case 
IS  stronger  than  that,  as  here  there  is  no  proviso  that  the 
pauper  should  not  work  for  any  other  person.  The  cases 
of  The  King  v.  North  Nibley(c)  and  The  King  v.  St.  John, 
Devizes  (d),  are  in  point.  The  terms  of  the  contracts 
in  those  cases  are  in  substance  similar  to  this.    The  case 

(a)  9  B.  &  C.  9«6.  (e)  5  T.  R.  21. 

(6)  1  Barn.  &  Adol.  907.  (d)  9  B.  &  C.  896. 
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of  The  King  v.  Byktr{a)  will  probably  be  relied  upon  on 
the  other  side;  but  that  case  was  much  pressed  in  The     xheKiNo 
King  17.  Birmingham^  and  it  was  held  that  they  were  dis-»  v. 

tioguisbable.  In  The  King  v.  Bifker  it  was  expressly  sti-  Gawthobpe' 
pulated  that  the  authority  of  the  magistrates  should  con- 
tinue during  the  whole  period  of  the  pauper's  service.  In 
the  case  of  The  King  v.  Frome  Sellwood  stress  was  laid 
upon  the  fact  that  the  servant  was  employed  for  a  particular 
species  of  work,  and  was  not  hired  generally.  So  here, 
the  pauper  was  hired  to  do  work  of  a  particular  nature* 
namely,  the  finishing  of  cloth.  Had  the  pauper,  in  the 
present  case,  refused  to  work  after  seven  in  the  evening  or 
before  six  in  the  morning,  no  justice  of  the  peace,  looking 
to  the  words  of  the  contract,  could  have  compelled  him  to 
do  so.  The  words  ''  to  be  paid  for  all  over-time,''  &c.  can 
make  no  difference,  for  there  were  similar  words  in  the 
contract  in  JKeir  v.  Edgmond{b),  and  the  hiring  was,  never-p 
theless,  held  an  exceptive  one. 

Blackburne  and  Sir  Gregory  Lewin,  contrti.  If  in  th^ 
contract  of  hiring  there  be  an  express  exception  of  any 
time,  it  is  admitted  that  that  is  an  exceptive  hiring ;  but  the 
question  is,  whether  it  appears  on  the  face  of  this  agrees 
ment  that  the  pauper  agreed  to  give  all  his  time  to  the 
service  of  his  masters.  The  contract  consists  of  two  parts. 
It  first  says  that  Geo.  Clarke  shall  become  the  hired  servant 
of  J.  and  T.  Walker  for  five  years.  Then  the  mode  of 
remunerating  him  is  provided  for.  He  is  to  work  from  six 
in  the  morning  until  seven  in  the  evening  for  a  certain  sum, 
and  to  be  paid  for  all  the  time  which  he  works  beyond  that 
aocording  to  the  same  rate  of  payment.  The  time  of  work- 
ing is  in  fact  mentioqed  only  as  the  measure  of  the  payment 
of  the  wages.  In  the  case  of  l^he  King  v.  Birmingham  the 
pauper  had  the  option  whether  he  would  work  or  not.  In 
the  case  of  The  King  v.  Frome  Selttvood  no  wages  would 

(a)  3  B.  &  C.  1 J4.  (6)  3  B.  &  Aid.  107. 
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1832.        be  given  for  over-time.     The  King  v.  Byker  is  in  point. 
«..    ^  ,       In  that  case,  as  in  the  present,  there  was  first  an  engage* 
V.  ment  to  work  absolutely,  and  then  the  remuneration  for  the 

Oawthorpe.  work  was  stipulated  for.  The  principle  of  the  case  of 
Hopkins  v.  Thorogood  (a)  is  applicable  to  this  agreement. 
It  was  there  held,  that  if  there  be  two  clauses  in  an 
act  of  parliament,  the  latter  of  which  is  supposed  to  con- 
trol the  former,  and  the  first  is  clear  and  the  second 
obscure,  the  former  clause  shall  not  be  construed  with 
reference  to  the  subsequent  clause.  If  it  were  held  that  a 
person  contracting  to  serve  in  any  particular  species  of 
trade  did  not  gain  a  settlement,  that  would  exclude  all 
bankers'  and  merchants'  clerks  from  gaining  settlements. 
There  has  been  no  case  in  which  it  has  been  held  that  the 
contract  for  service  has  constituted  an  exceptive  hiring, 
unless  the  exception  had  been  expressed  in  the  agreement 
either  in  direct  affirmative  or  negative  terms. 

Denman,  C.  J. — It  is  almost  impossible  to  decide  this 

case  without  interfering  in  some  manner  with  the  authorities 

on  the  one  side  or  on  the  other.     It  approaches  very  nearly 

the  line  of  demarcation  between  the  cases.    I  am  of  opinion 

that  this  is  not  an  exceptive  hiring;  and  that  the  contract  of 

service  gave  to  the  master  control  over  the  pauper  during 

the  whole  period  of  his  service.     The  contract  must  be 

construed  in  the  manner  stated  by  Mr.  Blackburne ;  first, 

that  it  contained  an  absolute  engagement  on  the  part  of  the 

pauper  to  serve,  and  then  that  the  subsequent  part  is  merely 

providing  for  the   remuneration   which  he  is   to   receive. 

The  pauper  had  not  the  option  of  refusing  to  work,  but  he 

was   to  be  paid   for   all   the   over-time  during  which  he 

worked.     I  do  not  find  any  sufficient  ground  for  saying 

that  there  was  any  period  of  time  when  he  was  not  under 

Character  of     the  control  of  his  master.     I  think  also  that  in  order  to 

exceptive 

hiring.  make   the  hiring  exceptive,  there   should   have   been   an 

express  stipulation  that  the  pauper  should  be  under  no 

(ff)  S  Barn.  &  Adol.  916. 
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control  during  the  over  hours.     Upon  the  whole  I  think 
that  this  19  a  general,  and  not  an  exceptive,  hiring,  and 

therefore  that  a  settlement  was  gained  by  the  pauper  by  v. 

hi,  service  under  it.  S^xl^Lt 

Parke,  J. — I  am  of  the  same  opinion.     Upon  the  true 
construction  of  the  contract,  I  think  there  was  no  period 
of  time  during  which  the  master  could  not  command  the 
services  of  the  pauper.    The  mode  of  ascertaining  whether  Criterion  of 
the  servant  was  in  the  service  of  his  master  during  the  continuous 

hiring. 
whole  of  each  day  would  be  to  inquire  what  would  have 

been  the  situation  of  the  parties  in  case  there  had  been  an 
extraordinary  demand  for  work.  Looking  to  the  whole 
contract,  might  not  the  master  have  called  on  the  servant 
to  work  out  of  the  specified  hours  ?  The  contract  begins 
with  a  general  engagement  on  the*  part  of  the  pauper  to 
serve.  That  being  done,  the  agreement  goes  on  to  regu- 
late the  rate  of  wages;  and  the  clause  relating  to  the  hours 
of  working  is  only  definitive  of  the  number  of  hours  for 
which  the  specified  sum  was]  to  be  paid.  The  King  v. 
Byker,  it  seems  to  me,  is  scarcely  distinguishable  from  the 
present  case.  In  The  King  v.  Birmingham  it  was  expressly 
provided  that  the  over-work  should  be  optional  with  the 
servant.  In  the  case  of  The  King  v.  Frame  Sellteood  there 
was  no  stipulation  that  wages  for  the  over-time  should  be 
paid.  Here,  the  whole  of  the  pauper's  service  belonged  to 
his  master,  and  therefore  this  contract  is  not  an  exceptive 
hiring. 

Taunton,  J. — iThe  cases  run  extremely  near  to  each 
other,  and  are  difficult  to  be  distinguished.  Certainty  is 
that  which  is  most  desirable  in  settlement  cases.  I  regret, 
therefore,  that  I  cannot  agree  with  my  Lord  Chief  Justice 
and  my  brother  Parke  in  seeing  the  distinction  drawn 
between  this  case  and  the  case  of  Rex  v.  Birmingham. 
The  case  of  Rex  v.  Birmingham  and  that  of  Rex  v.  Frame 
Sellioaod  are  the  latest  cases  decided  on  this  subject ;  and 
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1832.        therefore  ought  to  govern  this  case,  unless  there  be  some 
substantial  difference  between  them.     I  am  of  opinion  that 
V.  this  was  an  exceptive  hiring.     I  think  it  was  optional  for 

Gawthorpe"  ^^^  pauper  here  to  work  or  not.  The  words  in  the  contract 
are,  that  he  shall  work  from  six  o'clock  in  the  morning  until 
seven  o'clock  in  the  evening.  If  it  was  intended  that  he 
should  be  under  the  control  of  his  master  during  the 
whole  timCf  why  were  these  words  introduced  i  The  ser- 
vant had  a  right  to  say,  I  have  only  stipulated  to  work 
during  certain  hours,  and  cannot  be  obliged  to  work 
beyond  that  period.  I  cannot  distinguish  this  case  from 
the  cases  of  The  King  v.  Birmingham  and  The  King  v. 
Frome  Sellwood.  I  cannot  agree  in  the  construction  which 
has  been  put  upon  this  contract.  1  do  not  think  it  signi- 
fies in  what  particular  part  of  a  contract  any  stipulation  is 
to  be  found ;  whether  it  is  at  the  beginning  or  at  the  end 
is  of  no  importance.  I  think  the  stipulation  with  respect 
to  the  over-hours  was  a  limitation  of  the  amount  of  service, 
and  not  merely  a  regulation  concerning  the  rate  of  wages. 

Pattbson,  J. — I  think  that  the  pauper  gained  a  settle- 
ment under  the  agreement,  and  that  the  order  of  sessions 
was  right  The  distinction  between  the  cases  is  very 
refined.  I  regret  that  this  should  be  the  case  in  a  question 
relating  to  settlements.  I  find  great  difficulty  in  distin- 
guishing between  these  cases.  1  am,  however,  forced  to 
make  an  election  between  The  King  v.  Byker  on  the  one 
hand,  and  The  King  v.  Birmingham  and  The  King  v.  Frome 
Sellwood  on  the  other ;  and  that  being  so,  I  am  inclined  to 
decide  for  the  former.  I  thought  for  a  considerable  time 
during  the  course  of  the  argument  that  this  was  an  excep- 
tive hiring;  but  upon  looking  at  the  agreement  more 
closely,  I  am  now  of  opinion  that  the  case  must  be  governed 
by  Rex  v.  Byktr»  The  pauper,  I  think,  could  not  have 
refused  to  work  during  any  period  of  the  time. 

Order  of  Sessions  quashed. 
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1839. 

The  Kino  v.  The  Inhabitants  of  Ormesby.  v^s/^^/ 

On  appeal  against  an  order  of  two  justices  removing  Land  rented 
Wm.  MUeUtme,  his  wife,  and   three  children,  from   the  Ji;^i,''^SSly 
parish  of  Stokesley,  in  the  North  Riding  of  the  county  of  to  Lad^  Daj, 
York,  to  the  parish  of  Ormesby,  in  the  said  Riding,  the  rented  and^ 
Court  of  Quarter  Sessions  con6rmed  the  order,  subject  to'S«^P»*^^^roni 
the  opinion  of  this  Court  upon  the  following  case : —  Maj  Day,  nn- 

About  Candlemas,  1827,  the  pauper  being  legally  settled  ^{^If^^l^^ 
in  Ormesby,  took  of  one  James  Emerson  a  cottage  and  confer  a  settle- 
some  land,  both  in  the  parish  of  Kirsby ;  both  the  cottage  Gw'4 "c-^S^ 
and  land  were  bargained  for  at  the  same  time,  and  the  rent  >«ct.  s. 
agreed  upon,  namely,   11/.  lOs.  was  for  both  conjointly, 
and  each  was  to  be  held  for  the  term  of  one  year ;  but  the 
times  of  entering  and  quitting  the  land  were  different,  the 
agreement  being,  that  the  land  should  be  entered  upon  at 
Lady  Day,  1827*  and  the  cottage  at  May  Day,  1827,  the 
same  to  be  held  till  Lady  Day,  1828,  and  May  Day,  1828, 
respectively* 

The  pauper  entered  upon  the  land  at  Lady  Day,  and  the 
cottage  at  May  Day,  and  quitted  the  former  on  the  ensuing 
Lady  Day,  having  occupied  the  same  a  year,  and  at  May 
Day  quitted  the  latter,  having  occupied  that  a  year,  and 
paid  the  full  rent  of  both  cottage  and  land  at  two  separate 
payments,  namely,  the  first  half-yearly  rent  soon  after 
Martinmas,  1827,  and  the  second  half-yearly  rent  about  a 
week  before  May  Day,  1828.  No  evidence  was  offered  on 
the  part  of  the  appellants  of  the  value  of  the  land  alone  or 
the  value  of  the  house  alone. 

R.  Alexander,  in  support  of  the  order  of  sessions.  This 
case  arises  upon  6  Geo.  4,  c.  57,  s.  2,  which  provides 
"That  no  person  shall  acquire  a  settlement  in  any  pa- 
rish or  township,  maintaining  its  own  poor,  by,  or  by 
reason  of,  settling  upon,  renting,  or  paying  parochial 
rates  for,  any  tenement,  not  being  his  or  her  own  pro-* 
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perty>  unless  such  tenement  shall  consist  of  a  separate  and 
The  Kino     distinct  dwelling-house  or  building,  or  of  land,  or  both, 
V*  bond  jidt  rented  by  such  person  in  such  parish  or  town- 

#1/^  A      Kff     ^'^^P'  '^  ^^^  ^"^^  ^'^^  ^"'^  ^^  ^^"  pounds  a  year  at  the 
s.  2.  least,  for  the  term  of  one  whole  year,  nor  unless  such 

house,  or  building,  or  land,  shall  be  occupied  under  such 
yearly  hiring,  and  the  rent  for  the  same,  to  the  amount  of 
ten  pounds,  actually  paid  for  the  term  of  one  whole  year 
at  the  least ;  provided  always  that  it  shall  not  be  necessary 
to  prove  the  actual  value  of  such  tenement."     Under  that 
section  it  is  necessary  that  there  should  be  an  actual  occu- 
pation for  a  year  of  a  ten  pound  tenement.     Here,  there 
has  not  been  such  an  occupation.     Between  Lady  Day, 
1827«  and  May,  1827,  there  was  no  occupation  of  the 
cottage,  and  between  Lady  Day  and    May  Day  in   the 
following  year  there  was  no  occupation  of  the  land.     There 
was  consequently  no  conjoint  occupation,  for  more  than 
eleven  months,  of  the  cottage  and  land ;  and  as  the  rent  of 
1  \h  10s.  was  in  respect  of  both,  there  was  no  occupation 
for  a  year  of  a  10/.  tenement.     The  pauper's  interest  in  the 
cottage  between  Lady  Day  and  May  Day,   1827,  was  a 
mere  inieresse  termini  {a) ;  that  is  a  right  only,  and  not  an 
estate,  per  BayUt/,  J.  in  Doe  d.  Rawlings  v.  Walker  (&); 
and  there  was  no  actual  possession.     It  cannot,  therefore, 
be  said  that  the  pauper  occupied  the  cottage  during  such 
interval.     Between  Lady  Day  and  May  Day,  1828,  it  is 
clear  that  the  land  was  not  occupied ;  for  the  case  expressly 
finds  that  the  pauper's  interest  therein  ceased  at  Lady  Day. 
Suppose  the  agreement  had  been  that  the  land  should  be 
entered  upon  at  Lady  Day,  1827,  and  the  cottage  on  the  1st 

IfUereue  ter-        M  If  «^-  demise  Whiteacre  and  vests,  and  the  lessee  has  an  estate 

mini,  when         Blackacre  for  years,  habendum,  in  both,  which  is  capable  of  being 

converted  into  as  to  Whiteacre  from  Christmas,  enlarged  by  release,  &c.    And  see 

and  as  to  Blackacre  from  Lady  Afi/^r  v. Gr«en,  2  Crompton&Jer- 

Day,  the  lessee,  until  Christmas,  vis,  1 42 ; po«<,  Does,  Finchy note (»). 

has  only  an  interesMe   termini  in  (^)  o  B.  &  C.  1 18 ;  7  D.  &  R. 

both;  but  if  at  Christmas  he  enter  487 ;  and  see  Co.  litt.  46  6;  Mil-^ 

upon  Whiteacre,  the  whole  term  ler  v.  Green ,  ubi  supnu 
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March,  1828,  and  each  holden  for  a  year;  could  it  have  been         1833. 
said  that  the  t\i'euty-five  days' conjoint  occupation  of  the  two 


Tlie  King 


Ormesbt. 


would  satisfy  the  words  of  the  act,  and  be  equivalent  to  an  v. 

occupation  for  a  yearf  Yet  the  principle  must  be  the 
same  whether  applied  to  one  month  or  to  eleven  months.  In 
such  a  case  too  the  acquisition  of  the  settlement  would  be 
uncertain  until  twenty^three  months  had  elapsed ;  viz.  from 
Lady  Day,  1827,  to  the  Ist  March,  1829,  which  would  be 
an  absurdity.  The  case  does  not  find  the  custom  of  the 
country,  and  no  question  can  therefore  be  raised  as  to  what 
was  the  substantial  part  of  the  demise.  Nor  would  it  be 
material  if  that  were  otherwise ;  for  the  "  occupation" 
intended  by  the  statute  is  not  analogous  with  the  *'  holding" 
contemplated  by  the  authorities  upon  the  doctrine  of  sub- 
stantial entry.  No  inconvenience  can  arise  from  consider- 
ing this  an  insufficient  tenement,  for,  in  similar  holdings, 
evidence  may  be  given  of  the  relative  proportions  of  the 
rent,  and  then  cither  the  house  or  the  land,  if  either  amount 
to  10/.  a  year,  will  suffice  to  confer  a  settlement.  Rex  v. 
Pickering  (a).  There  is  no  decision  which  in  any  respect 
governs  the  present  case.  North  Nibley  v.  Wootton- under- 
Edge  (6),  is  distinguishable  on  the  ground  of  there  being 
there  an  occupation  for  more  than  40  days,  which  before 
the  recent  acts  would  not  be  equivalent  to  a  year's  oc- 
cupation under  them.  In  Sex  v.  North  Collingham  (c), 
although  the  tenements  were  several  in  their  terms  and 
nature,  yet  there  was  an  actual  conjoint  occupation  for 
more  than  twelve  months,  of  a  sufficient  value.  In  Rex  v. 
Stow  (J),  although  the  occupation  was  not  complete  under 
the  particular  hiring  for  a  year,  yet  it  endured  altogether 
and  uninterruptedly  for  more  than  a  year.  The  intention 
of  the  legislature  was  that  there  should  be  an  occupation 
during  one  and  the  same  year  of  a  tenement  rented  at  10/. 
Here,  there  has  not  been  such  an  occupation. 

(a)  2  Bam.  &  Adol.  267.  ((/)  4  B,  &  C.  Si;   S.  C.  per 

(6)  2Bott,  115,  ed,  1809.  nomen  Rex  v.  Sturton-by-Siow^  6 

(c)  1  B.  &  C.  578;  5.  C.  2D.  D.  &  R.  110. 
k  R.  743. 
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Starkie  contri,  was  stopped  by  the  Court. 

The  Kmo  r>  ^     »      r«.  ,  t 

V.  Dbnman,  C.  J. — ^Tbe  statute  says  that  any  one  who 

Ormesby.  r^Qtg  2  tenement  consisting  either  of  a  divided  and  separate 
dwelling-house  or  building,  or  of  land,  or  of  both,  shall 
gain  a  settlement.  Here  there  is  a  taking  of  both  land  and 
a  dwelling-house.  We  think  that  the  occupation  is  suf- 
iicienty  and  that  the  particular  circumstances  of  this  case 
are  not- material. 

Parke,  J. — ^The  case  falls  within  the  terms  of  the  act  of 
parliament.  If  this  were  not  so,  few  farmers  would  gain 
a  settlement,  as  they  usually  enter  upon  the  house  and  the 
land  at  different  times  of  the  year. 

Taunton,  J. — All  the  terms  of  the  statute  have  been 
complied  with. 


Patteson,  J.  concurred. 


Order  of  Sessions  quashed. 


Fribdlander  v.  London  Assurance  Company. 
Upon  an  issue  ^HIS  was  an  action  of  covenant  on  a  policy  of  assurance 

whether  plain-  *        •' 

tiff  was  inters  from  fire.     The  defendants  pleaded,  inter  alia,  that  the 

deTtrovel  by  *  P'^^"^^^  ^^^  "^^  interested  in  the  goods  and  stock  men- 
fire,  ifa  wit-  tioned  in  the  policy  of  assurance,  and  also,  that  the  said 
the  plaintiff  goods  and  stock  were  not  destroyed  by  fire.  These  issues 
state  that  in-    ^ere  tried  at  the  sittings  in  London  after  last  Hilary  Term, 

voices  of  the  ^  ^  ' 

goods  and  let- 
ters of  advice,  purporting  to  be  written  by  him   at  Edinburgh,  were  fabricated  in 
London  after  the  fire,  by  Uie  plaintiff's  direction,  it  is  competent  to  the  plaintiff  to  call 
other  witnesses  to  disprove  the  alleged  fabrication,  and  show  the  genuineness  of  the 
documents. 


Friedlandse 
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when  a  verdict  was  found  for  the  defendants.  At  the  trial 
of  the  cause,  a  witness^  named  Lewis  Friedlander,  residing 
at  Edinburgh,  was  called  by  the  plaintiff  to  prove  that  in  v, 

Jan.  1830,  he,  L.  JP.,  had  sold  goods  to  him  to  the  amount  assurance 
q{6591»  14s.  Upon  his  examination  in  chief,  a  letter,  pur-  Compart. 
porting  to  be  written  by  L.  F.  from  Edinburgh  to  the  plain- 
tiff, and  certain  invoices,  were  placed  in  his  hands,  and  he 
was  asked  if  the  invoices  and  letter  were  in  his  handwriting. 
He  said,  in  reply,  that  he  had  made  out  the  invoices  after  the 
fire  took  place,  in  the  presence  of  the  plaintiffs  son,  Henry 
Friedlander,  and  Noah  Nathan,  the  plaintiff's  shopman, 
and  that  he  had  written  the  letter  in  London  after  the  fire 
took  place,  by  the  direction  of  the  plaintiff  himself.  Before 
the  counsel  of  the  plaintiff  closed  their  case,  they  proposed 
to  call  the  son  and  shopman,  who  had  been  previously 
examined,  to  contradict  the  witness,  Lewis  Friedlander,  in 
his  testimony  with  respect  to  the  letter  and  invoices.  Lord 
TetUerden  refused  to  admit  this  evidence,  on  the  ground 
that  it  would  be  breaking  in  upon  the  general  rule,  that  a 
party  shall  not  contradict  his  own  witness.  A  rule  nisi  for 
a  new  trial  was  obtained  by  Denman,  A.  6.  on  the  ground 
that  the  above  evidence  had  been  improperly  rejected  at 
the  trial. 

Sir  J.  Scarlett  and  Campbell  now  showed  cause.  Though 
a  party  may  call  witnesses  to  contradict  a  former  witness  as 
to  any  fact  material  to  the  issue  in  the  cause,  yet  he  cannot 
bring  forward  evidence,  the  tendency  of  which  is  solely  to 
throw  general  discredit  on  such  former  witness.  The  only 
operation  of  a  contradiction  as  to  matters  merely  collateral 
(as  it  establishes  no  part  of  the  case),  is  to  throw  discredit 
on  the  evidence  of  the  prior  witness.  In  this  case,  the 
evidence  relating  to  the  invoices  and  letter  was  collateral- 
it  might  have  been  objected  to  when  it  was  offered,  as  not 
pertinent  to  the  issue,  and  being  collateral  matter,  the 
testimony  given  concerning  it  by  the  plaintiff's  own  witness 
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cannot  be  contradicted  by  evidence  subsequently  called  by 

Assurance  -^^'^  ^"^  Follett,  in  support  of  the  rule.  The  established 
CoMPANr.  rule  is  that  you  may  call  witnesses  to  contradict^  but  not  to 
discredit,  a  former  witness.  You  cannot  call  a  witness  to 
a  collateral  fact,  because  that  is  merely  discrediting  the 
preceding  witness.  If  the  fact  be  material  to  the  issue,  the 
evidence,  though  contradictory,  is  allowable.  The  evidence 
offered  was  pertinent  to  the  issue  in  the  cause,  and  not 
matter  merely  collateral.  This  is  an  action  on  a  policy  of 
assurance,  and  the  issue  is  whether  or  not  certain  goods 
that  belonged  to  the  plaintiff  were  on  the  premises 
previously  to  the  fire.  If  the  letter  and  invoices  were 
fabricated,  it  is  to  be  presumed  that  the  goods  were  never 
sold,  and  if  not  sold,  the  plaintiff  had  them  not,  could  not 
lose  them  by  the  fire,  and  could  not  recover  for  them  from 
the  defendants.  It  is  most  material  whether  or  not  the 
plaintiff  was  privy  to  the  fabrication  of  the  documents. 
These  witnesses  might  have  been  called  at  the  commence- 
ment of  the  cause  to  prove  that  these  invoices  were  genuine, 
and  surely  they  may  be  called  afterwards  to  prove  the  same 
fact.  Ewer  v.  Ambrose  (a);  Alexander  v.  Gibson  (6); 
Richardson  v.  Allen  (c). 

Parke,  J. — There  is  no  dispute  as  to  the  law  of  the 
case.  The  only  difficulty  is  the  application  of  the  law  to 
the  facts.  It  is  clear  that  you  may  contradict  a  witness  as 
to  a  fact  material  to  the  cause.  The  only  question  is, 
whether  the  facts  here  are  collateral  or  material.  With 
respect  to  the  letter,  if  the  plaintiff  himself  directed  it  to  be 
written,  that  is  not  a  collateral  fact,  as  the  plaintiff  himself 
is  concerned  in  it.     With  respect  to  the  invoices,  it  struck 

(a)  5  D.  &  R.  629;  3  a  &  C.        (b)  3  Campb.  N.  P.  C.  555. 
746.  (c)  2  Stark.  N.  P.  C.  334. 


MICHAELMAS  TERM,  III  WILL.  IV.  33 

me  at  first  that  as  the  invoices  were  said  to  have  been         ^832. 
fabricated  in  the  presence  of  the  shopman,  and  without  the  Phiedl^kdeh 
privity  of  the  plaintiff,  that  it  was  matter  collateral  to  the  v, 

issue;  but  it  now  appears  to  me  that  it  is  material,  as  it  assurance 
was  of  consequence  to  inquire  in  whom  the  property  of  CoMPAMr. 
the  goods  upon  the  premises  was  vested. 

Taunton,* J.,  and  Patteson,  J.,  concurred. 

Den  MAN,  C.  J.  having  been  counsel  in  the  cause,  gave 
00  opinion. 

Rule  absolute  for  a  new  trial. 


The  Kino  v.  the  Inhabitants  of  Lydlinch. 

tfOHN  TUCKER,  his  wife,  and  two  children,  were  re-  The  restriction 

moved,  by  an  order  of  three  justices,  from  the  parish  of  "P?"    of'a' 

Hilton,  in  the  county  of  Dorset,  to  the  parish  of  Lydlinch,  settlement  by 

in  the  same  county.     On  appeal,  the  Court  of  Quarter  ^q^  i^.V 

Sessions  confirmed  the  order,  subject  to  the  opinion  of  this  s.  5,  renuirii 
-^       .  ,      ^  .,       .  a  considerac 


luinnz 


Court  upon  the  following  case : —  tion  of  so/.,  is 

By  an  indenture  of  lease,  dated  22d  December,  1754,  Kmited  to  pur- 
■^  .  .  .  .        chases  for  a 

George  Pitt,  lord  of  the  manor  of  Hilton,  in  consideration  money  coa- 

of  surrenders  made  by  miliam  Coffe,  and  by  Arthur  Corfe  w^^"*'^^"- 
and  his  wife,  of  a  dwelling-house  and  garden,  and  also  in 
consideration  of  the  rebuilding  of  the  premises  by  John 
7  vrier  (the  grandfather  of  the  pauper),  and  of  the  sum  of 
Is.  paid  by  him  to  G.Pitt,  demised  the  dwelling-house  and 
garden,  with  the  appurtenances,  to  the  said  John  Tucker, 
the  grandfather,  for  the  term  of  99  years,  (if  the  said  John 
Tucker  and  Elizabeth  his  wife,  and  Melliar,  their  daughter, 
or  either  of  them,  should  so  long  live,)  under  the  yearly  rent 
of  Is.  The  lease  contained  a  proviso  for  re-eutry  on  non- 
payment of  the  rent  reserved,  and  a  covenant  from  the  les- 
see to  pay  the  rent,  to  attend  the  Lord's  Court,  and  do  suit 
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wd  senic^  Uie«e — to  fiivab  the  rebuilding  of  the  dwelliogv 

j^^K^^     fcouie  within  two  years,  and  to  repair  durins  the  terw* 

!e.  TVAf'V  ^he  Un^^e^  wa&  gn^^daoQ  of  William  Cwf^^  and 

IXPViKCM.    ^^^  qcptbew  of  Arthur  Corff.    Il,  did   not  apiikear  that 

wy  peCMLoiai^  ^onsideAatioa  parsed  fiiooi  Tucker ,,  the  lessee* 

either  to  fVilliam  etr  to  Arthur  Coi^e.    Tucker^  the  leasee 

continued  to  inhabit  the  premises  until  his  death,  in  the 

year  1818*    It  wa3  found  by  the  seasicioa  thnt  tbe^  pvemises 

were  not  of  the  value  of  30/.  when  the  house  or  cottage 

vtaa  rebuilt  by  Tuckicr,  the  lessee^ 

The  question  for  the  opinion  of  this  Court  is»  whethec 
Tucker,  the  lessee*  obtained  a  settlement  by  estate  in  the 
parish  of  Hilton.  If  so,  the  pauper  is  derivatively  settled 
therein,  and  the  order  of  sessions  is  to  be  quashed,  other- 
wise to  be  confirmed. 

Bar^m  and  W.  H,  NWlson*  in  support  of  die  order  of 
sessions.  By  9  Geo.  1.  c  7,  s.  5,  m  persoo  capt  aoqnire  4 
^tikmeot  hf  virtue  of  any  purchaao  of  any  esute,  whereof 
the  coQsidtratioii  of  s«ch  does  not  amount  to  SO/,  boudjide 
paid*  This  is  a  case  wtthia  the  pundew^f  this  statute. 
The  word  "  purchase**  is  here  used  ia  contradisUnctipn.  to 
descent.  Rex  v.  WarbtiMgitm  (a).  The  consideration 
menlioiied  in  tbo  iiyiientiAre  ia  the  reboilding  of  the  boive. 
Thut  is  a  valuable  coaaideratioQ»  and  it  ia  the  fiMuidatioia 
of  the  yranlt.  The  amotint  of  tlie  considecatbgi  ia  not 
staled  in  the  deed»  but  die  Ccairt  oC  Quaiter  Sessions  baa 
fbnnd  that  the  premises  were  «ol  of  the  value  of  30L  Tina 
was  a  piudMise  bj  7aiciber,  the  lessee;  the  foondatHNi  e# 
ikt  gnusl  vras  a  valuable  consideratipiH  and  Att  pntmiw^ 
are  verier  the  valae  of  SOf.  He  liierefore  did  not  aciqnirt 
a  aetdeoaent  m,  Hilton.    Iter  v.  ljim(b) ;  Ru  v«  Qormr^ 

(«)  1  T.  E.  t41.  (/)  K.  B.  EMcr  T.  laSfi,  MS. 

W  aT,  E.  aSK  (r)  Bair.  &  C  S60. 

;^)  a  B.  It  Aki.  laa. 


MICJtAELMAS  TERM,  III  WILL.  IV.  36* 

Jmrtntjf,  oontrJL     This  is  not  a  purchase  withia  the        1899. 
neaniag  of  the  statute  of  9  Geo.  L    The  deed  is  a  faiailj 
amogeiDent,  and  the  lord  of  the  mancM'  is  merely  a  medium 
for  carrying  that  arrangement  into  effect ;  Rex  v.  Mar-    Lyw.i»cb. 
wood{a)\  Rtx  V.  Tarrmt'lMaict^mi  {JH)  \   Rex  v.  CAur/- 
tm  (c). 

Bond  on  the  same  side  was  stopped  by  the  Court* 

Den  MAN,  C.  J. — ^This  resembles  the  case  of  Rex  v. 
Tarrani-Launceston,  It  is  not  a  purchase  within  the 
meaning  of  the  stat.  of  9  Geo.  1 ,  c.  7. 

Pabke,  J. — The  statute  only  applies  where  the  con- 
sideration mentioned  in  the  conveyance  is  a  money  con- 
sideration. 

Taitntok,  J. — To  bring  the  case  within  the  statute,  tke^ 
consideration  in  the  deed  of  conveyance  must  be  money 
only. 

Patteson,  J.  concurred. 

Order  of  Sesmos  quashed. 

(fl)  Barr.  3.  C.  38^  (c)  »  Bott,  493  ;  Botr.  S.  C 

(i)  Cald.  900.  813. 


The  King  v.  Cording. 

The  deSsndant,  Cording,  was  brought  up  to  the  Court  The  power  of 
of  King's  Bench,  by  virtue  of  a  writ  of  habeas  carpus,  ^en^y  Oie^^ 
vriiidi  had  been  obtained  upon  the  motion  of  Sir  James  ^^  sec.  of 

39  oL  40  Ct  3 

Siurklt.  The  defeudaDt  had  beeo  committed  to  prison  by  c.  (K^  (the  ' 
Mb.  BaHtmtuu.  upon  a  warrant,  of  which  the  foDowing  U.  J'^^^;"^ 
a  copy  :^  ^^  wilful  de- 

tentioD,  does 
oot  extend  to  die  esses  of  siwhowtffiwi«wt»  kMS,  or  daoiage^  provided  for  by  the  24th  sec. 
Semtk^  that  a  pswnbroker  is  not  liable  to  make  compensation  v^here  the  goods 
pledged  have  been  destroyed  by  fire  without  his  negPigence  or  default. 
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"  To  all  constables,  &c.  of  the  county  of  Middlesex,  and  to 
The  KiKo         ^^  governor  of  the  House  of  Correction,  at  Cold  Batb 
V.  Fields,  in  the  said  county. 

'      •  **  Middlesex  to  wit — Whereas  on  the  2d  day  of  October, 
commiunent.    in  the  year  of  our  Lord  18S£,  George  Coyrtne^,  of  Well- 

ciose-square,  in  the  liberty  of  his  Majesty's  Tower  of 
London,  gentleman,  informed  me,  fVilUam  Balhntiae,  Esq., 
one  of  his  Majesty's  justices  of  ihe  peace  for  the  said 
county  of  Middlesex,  that  on  the  1 1th  day  of  January,  in 
GuQ  pawned,   the  year  aforesaid,  he  pawned  one  gun,  of  which  he  was  the 

real  owner,  for  securing  tlie  sum  of  2U.,  lent  thereon  by 
Jolm  Matheder  Cording^  of  the  parish  of  St  George,  in 
the  said  county,  pawnbroker,  and  the  profit  thereof,  and 
that  the  said  George  Courtney  bad,  within  the  space  of  one 
year  after  the  pledging  of  the  said  gun,  to  wit,  on  the  98th 
Tender.  day  of  September,  in  the  year  aforesaid,  duly  tendered  unto 

the  said  John  Matheder  Cording  the  said  sum  of  21s.,  the 
principal  money  borrowed  on  the  said  gun,  and  the  profit 
due  to  the  said  John  Mfuheder  Cording,  according  to  the 
table  of  rates  established  by  the  act  of  parliament  in  such 
case  made  and  provided,  and  thereupon  demanded  and 
required  the  said  John  Matheder  Cording  to  deliver  back 
the  said  gun  to  the  said  George  Courtney ,  but  that  the  said 
John  Matheder  Cording  did,  on  the  said  28th  day  of 
September,  in  the  year  aforesaid,  at  the  said  parish  of  Saint 
George,  in  the  said  county,  unlawfully,  and  without  show- 
Refusal,  ing  reasonable  cause  for  so  doing,  neglect  and  refuse  to 

deliver  back  the  said  gun  to  the  said  George  Courtney. 
And  whereas  the  said  John  Matheder  Cording  appeared 
before  me,  the  said  justice,  on  the  said  2d  day  of  October, 
in  the  year  aforesaid,  at  the  Thames  Police*office,  in  the 
parish  of  St  John  of  Wapping,  in  the  said  county  $  and  I, 
Examination,    the  said  justice,  proceeded   to  examine  on  oath,  in  the 

presence  and  hearing  of  the  said  Jofin  Matheder  Cording, 
the  said  George  Courtney,  and  also  one  Charks  Young,  a 
credible  witness,  touching  the  premises ;  and  he  produced 
before  me  the  note  or  memorandum  which  had  been  given 
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by  the  said  John  Masheder  Cording^  upon  the  pledging  of        1889. 
the   said   gun,  according  to  the  direction  of  the  act  of     r^\^ 
parliament  in  such  case  made  and  provided,  and  proved  a  v. 

tender  of  the  principal  money  due,  and  all  profit  thereon,      Cordibg. 
to  have  been  made  as  aforesaid  to  the  said  John  Maiheder 
Cording,  within    the   said  space  of  one  year  after  the 
pledging  of    the    said  gun;    whereupon  the   said  John 
Masheder  Cording    stated   that  the  said    gun  had   been  Defence. 
destroyed  by  fire  on  his  premises.     And  whereas  upon 
due  consideration  had  thereof,  it  appeared  to  me,  the  said 
justice,  that  the  said  gun  had  been  lost  by  the  said  John 
Masheder  Cording,  and  I  did  thereupon,  by  a  certain  order  Order  to  re- 
under  my  hand  and  seal,  bearing  date  the  said  2d  day  of  ^^' 
October,  in  the  year  aforesaid,  allow  and  award  the  sum  of 
SL  9«.  to  be  a  reasonable  satisfaction  to  the  said  George 
Courtney  for  and  in  respect  of  the  said  gun,  and  did  order 
the  said  John  Masheder  Cording  forthwith  to  pay  the  said 
sum  of  3/.  9s.  to  the  said  George  Courtney ^  according  to 
the  form  of  the  statute  in  such  case  made  and  provided. 
And  whereas  it  appears  to  me,  the  said  justice,  on  the 
oath  of  the  said   George  Courtney,  that  the   said  John 
Masheder  Cording,  having  had  due  notice  of  my  said  order.  Notice  of 
hadi  unlawfully  neglected  and  refused  to  pay  the  said  sum  ^   ^^' 
of  3/.  {)5.  to  the  said  George  Courtney,  as  a  satisfaction  for 
and  in  respect  of  the  said  gun.     These  are  therefore  to 
will  and  require  you,  the  said  constables  and  peace  oflicers,  Commitmeiit 
forthwith  to  apprehend  and  convey  the  said  John  Masheder  ""'**  wment* 
Cording  to  the  said  House  of  Correction ;  and  you,  the 
said  governor  of  the  said  House  of  Correction,  are  hereby 
authorised  and  required  to  receive  the  said  John  Masheder 
Cording  into  your  custody  in  the  said  House  of  CorrectiouA 
and  him  therein  safely  to  keep  without  bail  or  mainprize, 
until  he  shall  pay  the  said  sum  of  3/.  95.,  the  amount  of 
satisfaction  which  I,  the  said  justice,  have  adjudged  to  be 
reasonable  for  the  value  of  the  said  gun  so  lost  as  afore- 
said, to  the  said   George  Courtney^  or  be  otherwise  dis^ 
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ciiMged  by  due  course  of  law.    Given,  &c.,  on  ibe  7tb 
November,  fcc." 

Sir  J.  Scarlett  and  FoUettw  for  the  prisoner.  This  is  a 
warrant  founded  on  the  d9Ui  and  40tb  Geo»  3,  c.  99 ;  two 
sections  of  which,  the  1 4tb  {a)  and  the  d4th  (&),  are  supposed 


sect.  14. 


39  &.40  G,  3,  («)  Which  provides,  that  if  anj 
c.  95,  (Pawn-  ^oods  or  chattels  shall  be  pawned 
l![rr*n  '^^^   ^^  pledged  for  securing  any  money 

lent  thereon,  not  exceeding  10/., 
and  the  pro6t  thereof,  and  if  with- 
in one  year  after  the  pawning  or 
pledging  thereof  (proof  having  been 
made  on  oath  or  affirmation,  and 
by  prodacing  the  note  or  memo- 
randum directed  to  be  |^?en  by 
this  act,  before  any  justice  or  jus- 
tices, of  the  pawning  or  pledging 
of  any  snch  goods,  &c.,  within  the 
■aid  space  of  one  year,  or  one  year 
and  three  months,  as  the  case  may 
be),  any  such  pawner  who  was  the 
real  owner  of  such  goods,  &c.,  at 
the  time  of  the  pawning  or  pledg- 
ing thereof,  his  executors,  &c.,  shall 
tender  unto  the  lender,  his  exe- 
cutors, &c.,  the  principal  money 
borrowed  thereon,  and  profit,  ac- 
cording to  the  table  of  rates  by 
this  act  established;  and  the  person 
who  took  such  goods  or  chattels 
in  pawn,  his  or  her  executors, 
administrators,  or  assigns,  shall 
thereupon,  without  shewing  reasoo- 
sble  cause  for  so  doing  to  the  satis- 
faction of  such  justice  or  justices, 
neglect  or  refuse  to  deliver  back 
the  goods,  &c.,  so  pawned,  for  any 
sum  or  sums  not  exceeding  the 
said  principal  sum  of  10/.  to  the 
person  who  borrowed  the  money 
thereon,  his  executors,  &c.,  then 
ea  oath  or  affiraiation,  as  afore- 


saidt  thereof  made  by  the  pawmnv 
his  executors,  &c»,  or  some  other 
credible  person,  any  justice,  &c., 
for  the  county,  fcc.  where  the  per- 
son took  such  pawn  as  aforesaid^ 
his  executors.  Sec.  shall  dwell,  on 
the  application  of  the  borrower, 
his  executors,  &c.,  is  and  are 
hereby  required  to  cause  soch  per- 
son who  took  such  pawn,  his  exe- 
cutors, &c.,  within  the  jurisdiction 
of  the  justice,  &c.,  to  come  before 
such  justice,  S^.,  and  soch  justice, 
&c.,  is  and  are  hereby  autboriied 
and  required  to  examine  on  oath 
or  affirmation,  as  the  case  may 
require,  the  parties  themselves,  and 
such  other  credible  person  or  per* 
sons  as  shall  appear  before  him 
or  them,  touching  the  premises; 
and  if  tender  of  the  principal 
money  due,  and  all  profit  thereon, 
shall  be  proved  by  oath  or  affir- 
mation to  have  been  made  (such 
principal  money  not  exceeding  ten 
pounds),  to  the  lender  thereof,  his 
execotors,  &c.,  by  the  borrower  of 
snch  principal  money,  his  or  her 
executors,  &c.,  within  one  year,  or 
one  year  and  three  months,  as  the 
case  may  be,  after  the  said  pawn- 
ing or  pledging  of  the  goods,  fcc., 
then  on  payment  by  the  borroweff 
his  executors,  &c.,  of  such  prin- 
cipal money,  and  the  profit  due 
thereon  as  aforesaid  to  the  lender, 
his  executors,  fcc.,  and  in  case  the 
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to  apply  ^  a  ^m  of  tliis  d^scripdbm  Tbk  warram  catittot 
ba  attpporti^  fitter  oli  the  iwe  section  «Hr  oii  tfa«  tsfihet,  or 
kj  coMtmiog  both  thtd  MctiotiB  together*  Itie  14th  sectioh 
speaks  of  a  re^dieiitefj  of  tha  goods  pliWtMd.     It  rditeil. 


^ 
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Uaiutp  iuB  exocuton^y  &a^  thaU 
rerose  to  accept  thereof,  on  tender 
thereof  to  him  made  by  the  bor- 

Mf  MKajwItK,  Uc^  Mth  jUstieiKy 
&e,  shall  tbereapony  by  order  un- 
der bis  or  their  hand  or  bands^ 
diresrt  the  goods,  &c.  so  pawned, 
ftn^ratiyi  lobb  6eli¥^i<ed  op  to  the 
pa  war,  bis  exeooton,  &c.;  aad  if 
the  person  who  shall  have  lent  any 
principal  sum  or  sums  of  money, 
noi  ekceedting  ten  pounds  oti  any 
gpodsy  ace.  pawned,  bis  etacatoihSi 
&c.  shall  neglect  or  refuse  to  de- 
liver  up  or  make  satisKiction  for 
the  goods,  &c.,  which  shall  h6  so 
proved  to  the  satisihttion  of  feuch 
JQscice»loc»  to  have  been  so  pawned^ 
as  any  justice,  &c.  shall  order  and 
direct,  then  any  such  justice,  &c. 
sbaB,  and  is  and  are  hereby  autho- 
fited  to  oomadit  the  party  so  re- 
fitting to  deliver  up  or  make  satis- 
faction for  the  same  to  the  House 
of  Correction,  or  some  other  public 
prisott  for  the  county,  &c.,  wherein 
the  oifendef  ^hall  reside  or  be  con- 
victed, there  to  remain  without  bail 
or  mttiliprize,  until  he  shall  deliver 
Up  the  g06d^,  &c.  so  pawned,  and 
etntimiing  rtdeemabU  as  aforesaid, 
according  to  the   order  of  such 
justice,  &c.,  ot  make  such  satis- 
fhctioo  Of  compensation  as  such 
jasdce,  &c.  shall  adjudge  reason- 
able for  the  value  thereof  to  the 
party  eiitided  to  the  redemption  of 
such  goods,  &c.  SO  pawned  aud 
continuing  red^iflabl^  as  afore- 
said. 


(b)  Which  pravideii  thai  if  ia  Sect.  ai. 
the  course  of  any  proceedings  be- 
fore any  such  justice,  &c.  under 
this  act,  it  shall  appRear  or  be 
proved  la  libe  iatliAu^tion  of  ^ 
justice^  Uc.  upon  oath^  or  soleom 
affirmadon,  that  any  of  the  goods 
and  chattels  pawned  as  aforesaid 
have  b^en  sold  h^ioth  tha  lime 
allowed  by  Ifais  act  Of  athttrWiaa^ 
than  according  to  die  direcdoas  of 
this  act,  or  have  been  embezzled 
or  lostf  or  are  become,  or  have 
been  rendered  of  less  value  thaa 
the  same  were  at  the  tinleof  pawn^ 
ing  or  pledgi  ng  thereof^  by  or  through 
the  drfault,  HegUctf  or  wilful  fni§- 
behnvUmr  of  the  p«ftoh  by  (tb) 
whom  the  lanie  weit  fto  pMgM 
or  pawned,  his  executersi  fcc.| 
agents  or  servants,  then  it  shall  be 
lawful  fof  every  such  justice,  &c., 
and  he  aud  th^y  is  knd  are  hereby 
required,  to  allow  and  awaid  a  rttt* 
sonable  satisfaction  to  the  owner  of 
such  goods,  &c.  in  respect  thereof, 
or  of  such  damage,  and  the  sum 
or  sums  of  money  so  allowed  or 
awarded,  in  case  the  same  shall 
not  amount  to  the  principal  and 
profit  aforesaid,  t^hich  shall  appear 
to  be  due  to  any  person  with 
whom  the  same  were  so  )>ledged  or 
pawned,  his  executors,  &c.,  shall 
be  deducted  out  of  the  said  prin- 
cipal and  profit;  and  in  all  cases 
where  the  goods,  &c.  pawned  shall 
have  been  damaged  as  aforesaid, 
it  shall  be  sufficient  for  the  pawner, 
his  executors, &c.,  to  payor  tender 
the  money  due  upon  the  balance 
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1839.  therefore,  onlj  to  goods  which  are  in  existence^  and  applies 
to  the  case  of  a  wilful  withholding  bj  the  pawnee,  of  pledges 
which  it  is  in  his  power  to  hand  over,  and  which,  without 
giving  any  satisfactory  reason,  he  refuses  to  deliver. 

Another  objection  to  this  instrument  is,  that  it  is  not 

proved,  nor  is  it  stated  in  the  warrant,  that  a  tender  of 

magistrate  of    the  money  lent  by  the  pawnee  was  made  in  the  presence 

of  the  justice.  Until  such  tender  be  made,  the  justice 
bas  no  power  to  direct  the  goods  pawned  to.  be  delivered 
up  to  the  pawner ;  and  this  step  appearing  to  have  been 
omitted,  the  subsequent  proceedings  were  bad. 

The  warrant  is  also  illegal,  inasmuch  as  there  was  no  con- 
viction upon  which  it  could  be  based.  After  the  order  to 
pay  the  3/.  9$.  had  been  made  and  disobeyed,  the  justice 
should  have  summoned  the  party  before  him,  that  he  might 
have  had  an  opportunity  of  explaining  why  he  had  refused 
to  do  as  he  was  commanded,  and  then  upon  his  non-appear- 
ance or  failing  to  give  a  satisfactory  reason  for  his  non-com- 
pliance with  the  order,  the  justice  might  have  convicted  him 
of  the  disobedience,  and  committed  him  to  prison.  It  cannot 
be  said  thattheorderitself  was  a  sufficient  conviction,  because 
in  the  warrant  it  is  expressly  stated  as  the  ground  of  commit- 
tal, that  Cording  had  unlawfully  refused  to  pay  the  money  in 
pursuance  of  the  order.     It  was  for  this  disobedience  and 


Third  objec- 
tion—No  con- 


viction. 


after  deducting  out  of  the  principal 
and  profit  as  aforesaid,  for  the 
goods,  &c.  pawned,  such  reason- 
able satisfaction  in  respect  to  such 
damage,  as  such  justice,  &c.  shall 
order  or  award,  and  upon  so  doing 
the  justice,  &c.  shall  proceed  as  if 
the  pawner,  his  executors,  &c.  had 
paid  or  tendered  the  whole  money 
due  for  the  principal  and  profit 
aforesaid ;  and  if  the  satisfaction 
to  be  allowed  and  awarded  to  the 
owner  of  such  goods,  &c.  shall  be 
equal  to  or  exceed  the  principal 


and  profit  aforesaid,  then  and  in 
such  case  the  person  to  whom  the 
same  were  so  pledged  or  pawned, 
his  executors,  &c.  shall  deliver  the 
goods,  &c.  so  pledged,  to  the  owner 
thereof,  without  being  paid  any 
thing  for  principal  or  profit  in  re- 
spect thereof,  and  shall  also  pay 
such  excess  (if  any)  to  the  person 
entitled  thereto,  under  the  penalty 
of  ten  pounds,  to  be  recovered  and . 
applied  in  manner  hereinafter  men- 
tioned (i.  «.  by  conviction  and  dis- 
tress ;  sect.  96,  37). 


MICHAELMAS  T£RM,  III  WILL.  IV. 

ODiiteiiipt  that  he.  was  committed,  and  yet  it  does  not 

appear  in  ;  the  warrant  that .  the   magistrate  was  lawfully     xbe^iMo 

apprized  of  .the  contempt.     There  is  nothing  to  shew  that  p» 

he  was  informed  of  it  upon  the  oath  of  the  other  party, 

much  less  that  Cording  himself  was. examined  touching  his 

disobedience*     He  ought  .to  have  been  lawfully  convicted, 

The  Kvig  V.  Rhodes  (a);  and  the  conviction  should  have  been 

set  out  in  the  warrant. 

Nor  is  the  present  proceeding  warranted  by  the  24th  Fourth  objec- 
section ;  and  that  for  several  reasons.     The  goods  were  not  without  de- 
*'  lost*'  by  or  through  •'  the  default j  neglect,  or  wilful  tnisbe-  ^*"^'  ^^ 
haviour**  of  the  person  to  whom  they  were  pledged.    These 
words  must  be  read  in  conjunction  with  the  word  ''  lost"  as 
well  as  with  the  words  immediately  preceding  them ;  other- 
wise this  absurdity  would  follow,  that  if  an  article  were  par^ 
tialfy  damaged  by  fire,  the  pawnee  of  the  goods  would  not 
be  entitled  to  compensation ;  if  they  were  wholly  destroyed, 
the  value  of  the  articles  lost  would  be  awarded  to  him. 
This  is  also  the  proper  grammatical  construction. 

Admitting  that  this  section  applies  to  goods  lost,  even  lost  Fifth  objeo- 
witbout  the  default,  neglect,  and  wilful  misbehaviour  of  the  andnst  34tb 

pawnee,  the  magistrate  in  such  cases  is  only  authorized  to  section,  not 

punishable  by 
award  compensation  m  respect  of  the  injury  sustained;  imprisonment 

and  the  committal  cannot  be  supported  unless  recurrence  ^^^^^  ^^^^' 
be  had  to  the  14th  section.  The  24th  section  imposes  a 
peniEilty  of  10/.  in  case  of  refusal  to  comply  with  the 
order  for  compensation.  That  section,  however,  applies 
only  to  cases,  of.  embezzlement,  loss,  or  damage,  and 
gives  the  magistrate  no  power  to  commit.  The  two 
sections  cannot  be  taken  conjointly,  t.  e.  the  magistrate 
cannot  derive  from  the.  14th  section  a  power  to  com- 
mit for  offences  described  in  the  24th  section.  The 
former  section,  it  has  been  shewn,  relates  only  to  a  with- 
holding of  pledges  which  are  in  esse,  and  which  it  is  in  the 
poiyer  of  the  pawnee  to  restore;   and  to  this  offence  a 

(a)  4  T.  R.  221. 
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1S9S.        puniilMieiil  M  iffixed.    The  hitter  tectioti  k  applkihto  t» 
cases  of  loes,  denuige  or  embefidementy  through  negligefioey 


Thm  Kmo 


GoftMire. 


«L  fee*  of  die  pewnee»  and  imposes  an  appropriate  pemd|gf% 

In  each  section  n  spedfic  panisbment  is  mentiODed.  It 
woaU  therefore  appear  quite  inureasooable  to  punish  under 
the  14th  for  that  which,  if  within  the  net  at  all,  runget  itsulf 
under  the  84th  section. 


CamfhM^  in  support  of  the  warrant.  The  qoestiott  is, 
whether  or  not  a  pawnhrokeris  liable  to  make  compensation 
to  the  owner  in  cases  where  goods  puwned  to  him  have 
been  destroyed  bj  fire.  A  pawnbroker  is  like  n  common 
carrier,  an  insurer  of  goods  entrusted  to  his  care  i  he  re^ 
ceives  a  high  rate  of  interest  upon  the  money  which  he 
advances ;  and  it  would  be  therefore  equitable  dmt  in  case 
of  fire  or  other  accident,  the  loss  should  fidi  upon  him; 
and,  moreover,  it  was  in  his  power  to  have  secured  himself 
by  a  policy  of  assurance.  It  seems  to  have  been  the  inten^ 
tion  of  the  Iqislature,  in  passing  this  act,  that  pawnbrokers 
should  be  subject  to  these  liabilities*  The  act  is  very 
obscure;  but  it  appears  that  it  will  be  more  consistent 
with  the  meaning  of  it  to  disjoin  the  words  ^  lost**  and 
«<  through  default,''  &c. 

Construing  the  14th  and  24tfa  sections  together,  the  ma« 
gistrete  had  a  power  of  committing.  If  the  article  be  in 
ejustence,  the  order  should  be  in  the  akemative,  ••  e* 
either  to  redeliver  or  to  give  compensation  |  but  if  the 
article  be  destroyed,  it  should  be  single,  i.e.  to  pve  coni«> 
pulsation  only.  It  has  been  said  that  after  this  order  is 
made,  the  pawnbroker  should  be  summoned,  should  ap^ 
pear,  and  should  be  convicted  of  disobedience  to  the  order, 
before  the  magistrate  would  be  warranted  in  committing 
him.  It  might  as  well  be  said  that  in  civil  cases  before 
a  en.  5«.  issued  against  a  defendant,  a  set.  fa.  should  be 
served.  As  to  the  case  of  Tke  Kimg  v.  Rhodes,  that  was 
a  case  on  the  vagrant  act,  and  merely  determined  that 
there  should  be  trial  before  punishment. 


1IICUA£;LMA8  TEIIM,.  Hi  WIU4.  IV. 

Denman.CJ. — No  fiibj^ct  of  th^  king  is  lo  be  re- 
strained of  his  liberty  without  a  good  legal  warrant  being     xhekuio 
shewn  for  his  imprisonment.      I  am  of  opinion  that  no  v* 

sucb  warrant  is  in  this  case  shewn,  A  great  variety  of 
objectionB  have  been  taken  to  this  pcooeeding,  and  I  aoa 
aloioat  disposed  to  think  that  every  otie  of  those  objections 
is  good.  It  isy  however,  enough  for  me  upon  this  occasion 
to  select  one  objection  (a)  which  is  plainly  good^  and  whicli 
therefore  makes  this  warrant  illegal.  In  my  judgment 
there  is  no  power  of  cqmmitsaeiit  whatever  under  the 
24th  section  of  ihe  actx  even  supposing  destrnctipn  by  fire 
to  be  such  a  loss  as  is  contemplated  by  Ih^t  clause :  for  I 
think  it  requires  proof  t{ie  most  clear«  precise^and  decisive* 
to  convince  one  that  ^e  power  given  by  the  14th  section 
to  the  magistrate^  to  commit  where  the  goods  are  conUima* 
donsly  detained  against  the.  order  of  the  magistrates,  was 
intended  to  be  applied  to  any  case  where  the  goods  have 
been  either  lost  without  the  default,  neglect  or  wilful  mis* 
behavioiir  of  the  pawnbroker,  pr  where  in  point  of  fact 
restitution  cannot  be  made.  It  seems  to  me  that  the 
oii^t  of  the  two  clauses  is  extremely  different  The 
Court  cannot  imply  the  right  of.  restraining  the  liberty  of 
the  subject.  To  carry  words,  importing  the  power  of 
committal,  from  the  one  claase  to  the  other,  langui^e  the 
most  clear  and  explicit  should  be  shewn,  I  doubt  whether 
the  magistrate  has  drawn  the  right  conclusion  of  facts 
when  he  says — '*  upon  due  consideration  it  appears  to  me 
that  the  gun  was  lost."  The  magistrate  knows  nothing  of 
the  history  of  the  goods  except  what  the  pawnbroker 
stales ;  and  his  statement  is,  that  the  gun  was  destroyed  by 
fire  on  his  premises.  It  is,  however,  unnecessary  to  con- 
sider or  discuss  that  question ;  because,  supposing  the  gun 
was  lost  through  the  default,  neglect  or  wilful  misbehaviour 
of  the  pawnbroker,  the  section  of  the  act,  which  gives  the 
remedy  to  the  party  damnified  in  that  case,  fines  the  pawn- 
broker, in  the  penalty  of  10/.,  and  does  not  contain  any 

(o)  The  fifth,  sale,  41. 
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power  of  committiDg  him  to  prison.    This  warrant  cannot 
therefore  be  supported. 

Parkb,  J. — 1  am  entirely  of  the  same  opinion.  It  is 
not  necessary  to  enter  into  the  consideration  ot  any  of  the 
objections  urged  against  this  warrant,  except  the  one  which 
has  been  adverted  to  by  my  Lord,  and  which  is  the  sub- 
stantial objection.  We  cannot  see  clearly  that  any  power 
is  given  to  magistrates  to  commit  in  cases  of  the  non- 
payment of  the  sum  of  money  awarded.  The  magistrate, 
by  the  24th  section,  is  directed  to  allow  and  award  in  case 
(amongst  other  things)  of  embezzlement  and  loss;  but 
there  is  in  that  section  no  power  to  commit.  I  do  not 
think  we  are  at  liberty  to  say  that  the  legislature  meant  to 
import  unto  the  24th  section  the  power  of  commitment 
give  by  the  14th  section ;  for  that  power  is  evidently  only 
intended  to  be  given  in  cases  in  which  the  pawnbroker  has 
the  power  of  delivering  up  the  goods  and  wilfully  refuses 
to  do  so.  It  is  reasonable  to  say  that  if  he  is  guilty  of  the 
misconduct  of  not  delivering  up  the  goods  when  he  has 
them  in  his  power,  or  refuses  in  such  a  case  to  make  com- 
pensation, that  he  should  immediately  be  committed,  and 
that  perhaps  without  a  conviction.  It  is  a  very  different 
thing  to  say  when  the  goods  have  been  lost,  that  he  shall 
be  committed  immediately  on  the  nonpayment  of  the  sum 
awarded,  without  any  power  of  appeal.  It  seems  to  me, 
therefore,  that  we  are  not  warranted  in  saying,  from  any- 
thing to  be  found  in  this  act  of  parliament,  that  the  l^isla- 
ture  ever  meant  to  give  the  magistrates  the  power  of  com- 
mitment in  such  a  case  as  this.  In  conclusion,  I  wish  to 
be  understood  as  dissenting  from  the  doctrine,  I  will  not  say 
laid  down,  but  suggested  (a),  that  pawnbrokers  should  be 
made  responsible  for  losses  by  fire  which  have  happened 
without  their  default  or  negligence. 

Taunton,  J. — I  am  of  the  same  opinion  with  my  Lord 

(a)  Ante,  43. 


MICHAELMAS  TERM,  III  W1BL.  IV. 

mnd  my  brother  Parke,  as  to  the  objection  to  this  warrant 
upon  which  they  have  delivered  their  opinions.  I  hold 
that  the  power  of  imprisonment,  given  by  this  14th  section, 
cannot  by  implication  be  transferred  to  the  24th  section. 
That  objection  of  itself  is  sufficient  to  dispose  of  this 
warrant.  It  is  not  necessary  to  declare  any  judicial  or 
positive  opinion  upon  any  other  of  the  objections  which 
have  been  taken.  I  have,  however,  a  very  strong  opinion 
that  the  words  in  the  £4th  section,  "  by  or  through  the 
default*  neglect  or  wilful  misbehaviour  of  the  person  or 
persons,**  refer  to  the  word  "  lost ;"  in  other  words,  that 
no  loss  is  within  the  24th  section  unless  it  be  a  loss  occa- 
sioned by  or  through  the  default,  negligence  or  wilful  mis- 
behaviour of  the  pawnbroker :  that  a  loss  by  fire  therefore, 
not  occasioned  by  any  defiiult,  neglect  or  wilful  misbe- 
haviour of  the  pawnbroker,  would  not  be  a  loss  within  the 
meaning  of  this  statute.  It  is  laid  down  by  Lord  Holi,  in 
Coggs  V.  Bernard  {a),  that  a  pawnbroker  is  not  answerable 
in  case  he  be  robbed  of  the  goods  pledged.     If  he  be  not 
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(m)  2  Ld.  Raym.  917;  and  see 
Jones  on  BailDoeots,  74 — 85,  where 
tins  pmnt  is  examined.  See  also 
Sir  J.  Radcliff"  v.  Davits  TeUer- 
toD,  178, 9;  Kymer  ▼.  Suwercroppf 
iCwppb.  109;  Paihamier  ▼.  Dov- 
joii,HoU,N.P.C.d8d;  LawionY, 
Newiand,  3  Stark.  N.  P.  C.  73. 

Where  a  defendant,  in  an  action 
of  debt  for  money  lent,  pleaded 
chat  she  had  deposited  jewels  with 
the  plaintiff  as  a  secnrity  for  the 
repayment  of  the  loan,  which  jew- 
ds  the  plaintiff  had  not  returned, 
the  Coart  refused  to  gjif e  jodgment 
for  the  plaintiff  in  the  action,  say- 
ing that  they  had  no  power  to 
award  restitution  of  the  deposit: 
MS.  Year  Book,  Edw.  I.  in  Dn- 
cob's  Inn  Library.  And  see  School 
T.  Suit,  1  Schoales  &  Lef.  177. 


The  rule  of  the  .civiJ  law  may  liability  of 
be  collected  from  the  following  pawnee  by  civil 
extracts:  "^* 

«  Si  creditor,  tine  vUio  suo,  ar-  Distinction  bc- 
gentam  pignori  datum  perdidetitf  tweennegli- 

restituere  id  oon  cogitur.    Sed  si  p"^  ^  I*^ 

by  acciaent  dii* 

culpa  reus  deprehenditur,  vel  non  tinctly  proved, 
probat    manifestis    rationibns    se 
perdidute^  quanti  debitoris  inte- 
rest condemnari  debet."——  Cod. 
lib.  4,  tit.  34,  lex  5. 

<<  Creditor  pignora  quae  hujus-  Action  of  debt 
modi  casu  inlerierinif  pnestare  non  not  impaired  by 

compellitur;  nee  a  petitione  debiti  ^^^'^P^^J^' 
*^  .  . .    *^  ,  unleii  so  stipa- 

summovetur,  nisi  inter  contrahentes  uted. 

placuerit  ut  ammiuio  pignorum  U- 
beret  debilorem/' — Eod.  tit.  lex  6. 

^  Pignos  in  bonis  debitoris  per«  j^oss  of  pledge 
manere,  ideoque  ^perire,  in  du-  borne  by  debtor, 
bium  non  venit.''— Eod.  tit.  lex  9. 


4< 


C««]>ivo» 


CAaB8  IN  THB  KING  S  BENCH, 

liftble  in  CMe  of  robbeiy,  be  would  not  be  liable  in  case  of 
accidental  fire«  I  ibiak  tbe  doctrioe  laid  down  by  Lord 
Ifeft  fumiahea  a  kej  to  the  coastruction  of  thia  statute ; 
for  I  apprehend  that  it  was  not  tbe  intention  of  tbe  le|^ 
lature  to  extend  the  liability  of  the  pawnbroker  to  cases  in 
which  be  would  not  have  been  liable  at  common  la(w»  and 
to  give  a  aumniary  remedy  under  ckrcunstances  under 
which  even  an  action  could  not  have  been  supported.  I 
do  not  wish  to  be  bound  bj^  thia  opinion ;  but  at  present  I 
think  that  a  loss  occasioned  b;  accidental  fire  is  not  a  losa 
the  meaning  of  this  statute. 


Diftinctioo 
between  14th 
sndff4lh 
dens. 


PATTBaoNf  J.— I  am  of  opinion  that  the  warrant  is  bad 
on  the  ground  stated  by  my  Lord  and  tbe  rest  of  thsr 
Court.  I  feel  satisfied  that  the  24th  section  of  the  act 
doea  not  authorixe  a  mtgiatrate  to  conunit  the  parties  in 
case  of  a  loss.  Such  beiog  ray  opinion,  the  other  pointa 
are  immailerial.  We  cannot  incorporate  the  power  of  com- 
mittal given  by  tbe  14th  clause  with  the  ^d4th  section*  It 
is  clear  to  me,  from  the  words  of  the  14th  and  24th  sections, 
that  tbe  legislature  has  made  a  distinction  between  the 
cases  where  the  goods  are  capable  of  being  delivered  up, 
and  where  they  ate  not  in  existence.  The  order  under 
thia  14dk  section  must  be  in  the  alternative,  that  is»  to  de- 
liver up  or  make  satisfaction.  It  seems  to  me,  therefercy 
that  tbe  power  of  commitment  in  that  section  relates  only 
to  the  case  of  a  wilful  refusal  to  deliver  up  goods  which 
the  pawnbroker  baa  the  power  of  delivering  up. 


The  defendant  discharged  out  of  custody. 
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The  Kino  v*  The   Inhabitants  of  Rickingh all-Supe- 
rior. 1899. 

ThQ1£A&  CAC/^fiCflr^£A  his  wife,  and  eight  ebil-  A  shop  held 
dieD,  were  removed  from  the  periah  of  RickiegheK-Siipe^  iTa^obing 
«iar»  in  tb»  coiintj  of  SuSolk,  U>  the  parish  of  Worthem^  in  ^^^9  .^itb 
thft  uam  county.    Upon  appeal  the  Court  of  Quarter  See*  Tn  iDternaf 
lion  aaashecl  the  order^  wbieGl  to  the  ouiniou  of  thta  cp°">;(>n^<:«- 

*  .  ^  '^        '  bon,  isnotto 

Wouvt  l|||OU  the  foUowiQg  case  :  be  considered 

TV  reapondeuta  proved  a  j>n«d/ack  aetUemeal  in  ihft  ^^^ 
appellant  pariah,,  upon  which  the  sypeUanta  proved  that  at  building. 
Lad;  Daff^  IHSS^  the  paii^Mr*  who  waa  a  cordwaiiier»  hired  a  specUd  cm^ 
a  dwelling-house  in  the  respondent  parish,  at  the  yearly  facts  are  stated 

which  warrant 

rent  of  9^  9«*4  from  the  eoauiag  Micheelmaa*  bu.t  he  itn-  the  iudgmenc 
asediftte^  emered  into  the  occupatioa^  and  at  the  MiehMl-  P^^^  ^^^ 
mm  piud  half  a  year's  rent    He  continued  to  oceupv  the  that  <x>urt  has 

In  Micbaelmaa»  18S9,  and  paid  reni  for  th«  aaaae  ai  Mi*  ^^'ich  is  not 
chaefanas>  l8Sa :  he  Ufcewiae  hired  of  the  aame  landlord^  th^^temen^, 
and  occupied  from  the  same  Michnehnest  ISSS*  to  Mih  l^  ^'^^  ^>j^ 

be  connrmed 

chaehnaa,^  laSQt  ^  the  rent  of  I/.  ^  a  room  wUcb  he  used  without  send- 
as  a  shop ;  the  room  being  part  of  anothei  dwelttn|^4iouae  u^^i^  ^e^ 
in  the  same  parish,  and  distant  about  four  yards  from  the  stated. 
house  in  which  d&e  pauper  lined,  and  he  duly  paid  rent 
for  the  same.    This  room  had  an  internal  communication 
with  sui;h  dwelling-house  by  a  door,  which  door  was,  locked 
qn  thft  panper'a  gpin(  into  occupataon.    It  had  alsn  an  ex- 
ternal communicatioB  with  the  street  by  a  door,  by  which 
the  pauper  entered  it. 

The  sessions  have  found  the  room  to  be  a  separate  and 
duUnct  building. 

The  question  for  the  consideration  of  the  Court  is, 
whether  since  the  passing  of  the  6  Geo.  4,  cap.  57,  a  settle- 
ment can  be  gained  by  renting  a  dwelling-house  at  the  rent 
of  nine  guineas,  and  a  separate  and  distinct  building  in  the 
same  parish  at  the  rent  of  1  /•  5s. 
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CA6E8  IN  THE  KINGS  BKVCU, 

cb«fffed  by  due  course  of  law.    Given,  &c«,  on  the  7th 
November,  fcc/' 

Sir  J.  Scarlett  and  FoUett^  for  the  prisoner.  This  is  a 
warrant  founded  on  the  d9th  and  40tb  Geo.  3,  c.  99 ;  two 
sections  of  which,  the  1 4tb  {a)  and  the  d4th  (&),  are  supposed 


sect.  14. 


39  &.40  G.  3,  («)  Which  provides,  that  if  anj 
c.  95,  (Pawn-  ^oods  or  chattels  shall  be  pawned 
jIT*  <A     ^^    or  pledged  for  securing  any  money 

lent  thereon,  not  exceeding  10/., 
and  the  profit  thereof,  and  if  with- 
in one  year  after  the  pawning  or 
pledging  thereof  (proof  having  been 
made  on  oath  or  affirmation,  and 
by  prodacing  the  note  or  memo- 
randum directed  to  be  given  by 
this  act,  before  any  justice  or  jus- 
tices, of  the  pawning  or  pledging 
of  anysnch  goods,  &c.,  within  the 
■aid  space  of  one  year,  or  one  year 
and  three  months,  as  the  case  may 
be),  any  such  pawner  who  was  the 
real  owner  of  such  goods,  &c.,  at 
the  time  of  the  pawning  or  pledg- 
ing thereof,  his  executors,  &c.,  shall 
tender  unto  the  lender,  his  exe- 
cutors, &c.y  the  principal  money 
borrowed  thereon,  and  profit,  ac- 
cording to  the  table  of  rates  by 
this  act  established;  and  the  person 
who  took  such  goods  or  chattels 
in  pawn,  his  or  her  executors, 
administrators,  or  assigns,  shall 
thereupon,  without  shewing  reason- 
able cause  for  so  doing  to  the  satis- 
Miction  of  such  justice  or  justices, 
neglect  or  refuse  to  deliver  back 
the  goods,  &c.,  so  pawned,  for  any 
sum  or  sums  not  exceeding  the 
said  principal  sum  of  10/.  to  the 
person  who  borrowed  the  money 
tliereon,  his  executors,  &c.,  then 
oa  oath  or  affirmation,  as  afore- 


said, thereof  made  by  the  pawner, 
his  executors,  &c.,  or  some  other 
credible  person,  any  justice,  &c., 
for  the  county,  fcc.  where  the  per- 
son took  such  pawn  as  aforesaid, 
his  executors,  fcc.  shall  dwell,  oo 
the  application  of  the  borrower, 
his  executors,  fcc.,  is  and  are 
hereby  required  to  cause  soch  per- 
son who  took  such  pawn,  his  exe- 
cutors, fcc.,  within  the  jurisdiction 
of  the  Justice,  &c.,  to  come  before 
such  justice,  fce^  and  such  justice, 
fcc,  is  and  are  hereby  autboriied 
and  required  to  examine  on  oath 
or  affirmation,  as  the  case  may 
require,  the  parties  themselves,  and 
such  other  crecUble  person  or  per- 
sons as  shall  appear  before  him 
or  them,  touching  the  premises; 
and  if  tender  of  the  principal 
money  due,  and  all  profit  thereon, 
shall  be  proved  by  oath  or  affir- 
mation to  have  been  made  (such 
principal  money  not  exceeding  ten 
pounds),  to  the  lender  thereof,  his 
execotors,  fcc.,  by  the  borrower  of 
snch  principal  money,  his  or  her 
executors,  fcc.,  within  one  year,  or 
one  year  and  three  months,  as  the 
case  may  be,  after  the  said  pawn- 
ing or  pledging  of  the  goods,  fcc., 
then  on  payment  by  the  borrowert 
his  executors,  fcc,  of  such  prin- 
cipal money,  and  the  profit  due 
thereon  as  aforesaid  to  the  lender, 
his  executors,  fcc,  and  in  case  the 


lUCIiJLfeLMAS  tllRM,  III  WILL.  IV. 

to  npfly  M  a  eM«  of  tbM  d«8Criptibii^  Tbk  unoTtlit  cftttttot 
bt  t^pporti^  either  ota  ibe  ^ne  section  ^  on  tfa«  xs/A&t^  or 
kj  coMtmiog  both  th«  Mctioos  tog<sthe)r«  Itie  14th  sectioh 
speaks  oC  a  re^dieli>reirj  of  th«  goods  pliWMri.     It  relitM, 
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lender,  Iub  fxoculenty  &«^  thaU 
refuse  to  accept  tbereof,  on  tender 
diereof  16  bim  made  by  the  bor- 

fowftfy  his  executots,  ke.»  ft^/M« 
■af  McA  JwlMK,  Hc^  Mth  justtee^ 
&Cy  shaU  tbereapon,  by  order  un- 
der his  or  their  hand  or  hands, 
direct  the  goods,  ttc.  so  pawned, 
IMfafwitb  lo  be  Mivei^  op  to  the 
pawnei,  his  exeooson,  &c. ;  aad  if 
the  person  who  shall  have  lent  any 
principal  sum  or  sums  of  money, 
not  etceeding  t^n  pounds  od  any 
grade^  ice.  pawned,  his  eteciitorSi 
&c  shall  neglect  or  refuse  to  de* 
liver  up  or  make  satis^ction  for 
the  goods,  &C.,  which  shall  be  so 
^ved  to  the  satisfkction  of  Sudh 
JQstioeiloc.  to  have  been  so  pawned^ 
as  any  justice,  &c.  shall  order  and 
direct,  then  any  such  justice,  &c. 
shall,  and  is  and  are  hereby  autho- 
rised to  ebdifldit  the  party  so  re- 
fiittog  to  deliver  up  or  make  satis- 
faction for  the  same  to  the  House 
of  Correction,  or  some  other  public 
prison  for  the  county,  &c.,  wherein 
the  offender  shall  reside  or  be  con- 
victed, there  to  rethain  without  bail 
or  mtdnprize,  until  he  shall  deliver 
dp  the  gcM>ds,  &c.  so  pawned,  and 
emUnuing  rtdetmabU  as  aforesaid, 
according  to  the  order  of  such 
jttStice,  &c.,  or  make  such  satis- 
fkctiod  or  compensation  as  such 
jostice,  &c.  shall  adjudge  reason- 
able for  (he  value  thereof  to  the 
party  entitled  to  the  redemption  of 
sodi  goods,  &c.  so  pawned  aud 
continuing  redeefdable  as  afore- 
said. 


(b)  Which  previdesi  that  tf  in  Sect.  M. 
the  course  of  any  proceedings  be- 
fore any  such  justice,  &c.  under 
this  act,  it  shall  appear  or  be 
proved  la  ^e  satisfbction  of  M 
justice^  Uc,  upon  oalh,  or  soleam 
affirmadon,  that  any  of  the  goods 
and  chattels  pawned  as  aforesaid 
have  been  sbld  befbre  the  Ume 
allowed  by  tills  act  or  ather^M^ 
than  according  to  the  directions  of 
this  act,  or  have  been  embezzled 
or  hst^  or  are  become,  or  have 
been  rendered  of  less  tidoe  then 
die  same  were  at  the  tinle  of  pawn^ 
ing  or  pledgi  ng  thereof^  by  or  through 
the  drfault,  Hegleet,  or  wilful  mU- 
behavUntr  of  the  pefSoh  by  (tb) 
whom  the  same  weit  so  pledged 
or  pawned,  his  eaecutersi  kc§ 
agents  or  servants,  then  it  shall  be 
lawful  for  every  such  justice,  ofc, 
dnd  he  find  they  is  end  are  hereby 
required,  to  allow  and  award  a  rea*i 
sonablu  satisfaction  to  the  owner  of 
such  goods,  &c.  in  respect  thereof, 
or  of  such  damage,  and  the  sum 
or  sums  of  money  so  allowed  or 
awarded,  in  case  the  same  shall 
not  amount  to  the  principal  and 
profit  aforesaid,  t^hich  shall  appear 
to  be  due  to  any  person  with 
whom  the  same  were  so  pledged  or 
pawned,  his  executors,  &c.,  shall 
be  deducted  out  of  the  said  prin- 
cipal and  profit;  and  in  all  cases 
where  the  goods,  &c.  pawned  shall 
have  been  damaged  as  aforesaid, 
it  shall  be  sufficient  for  the  pawner, 
his  executors, &c.,  to  payor  tender 
the  money  due  upon  the  balance 
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..CASES  IN  THX  KIJftfG'fl  3EVCI[»    : 

fraudulently  or  collusively  removed  to  another  parish,  the 
child  will  not  have  a  settlement  where  it  is  born.  [Defimafi, 
C.J,  That  is  the  case  where  the  fraud  or  collusion  is  prao* 
tised  by  the  parish  officers.  Here»  it  does  not  appear  that 
the  overseers  were  at  all  cognizant  of  the  fraudulent  remo- 
val] The  King  v.  St.  Nicholas,  Leicester  (a),  is  supposed  to 
be  an  authority  for  the  position  that  the  fraud  must  be  prac- 
tised  by  the  parish  officers,  in  order  to  vitiate  the  settlement } 
but  that  case  was  determined  on  the  decision  in  f^illa  de 
Tewkesbury  v,  Villam  de  Twyiiing  (Jb),  which  is  not  an  autho- 
rity for  that  point.  It  does  not  appear  that  the  parties  re- 
moving the  pauper  in  that  case  were  parish  officers.  [^Vauw- 
ton,  J.  From  1  Nolan,  324,  it  appears  that  the  persons  who 
removed  the  woman  were  the  parish  officers.]  The  report 
in  BuUtrode  has  not  a  single  word  relating  to  parish  officers* 
Masters  v*  Child  {c),  may  be  relied  upon  on  the  other  side; 
but  there  stress  was  laid  on  the  circumstance  of  the  woman's 
coming  accidentally  into  the  parish.  If  it  be  held  that  a 
parishioner,  with  a  view  to  relieve  himself  from  the  pay- 
ment of  the  rates,  may  remove  a  woman  Ukely  to  become 
chargeable,  a  wide  door  for  fraud  will  be  opened.  Sup- 
pose a  parish  divided  amongst  a  small  number  of  occu- 
piers; they  have  only  to  take  care  that  the  woman  be  removed 
by  one  who  is  not  a  parish  officer,  and  they  will  then  frau* 
dulently,  and  yet  with  impunity,  relieve  themselves  from  a 
burthen  which  ought  properly  to  fall  upon  them. 

Then  supposing  the  fraud  to  be  sufficient  to  fix  the  set* 
tiement  in  Matterscy,  if  the  place  to  which  the  mother  waa 
removed  had  been  infra-parochial,  the  circumstance  of  its 
being  extra-parochial  can  make  no  difference.  The  place 
of  birth  being  extra*parochial,  there  can  be  no  removal  to 
the  place  of  birth  from  any  parish  in  which  the  pauper  may 
happen  to  become  chargeable*  That  parish  is  therefore 
defrauded  to  precisely  the  same  extent  as  if  the  removal 
during  pregnancy  had  been  made  to  their  parish  instead  of 
being  made  to  a  place  to  which  they  cannot  remove* 


<«)  d  B.  &  C.  889. ;  4  Dowl.  & 


(b)  1  Dulst.  349. 
(e)  3  §alk.  66. 
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Waddington  and  Knowles  contr^  were  stopped  by  the         1839. 

DknMan,  C.  J.— This  order  must  be  quashed.  The  gene-    M*"*"»^- 
ral  rule  is^  that  an  illegitimate  child  must  be  supported  by  tied  whera 
the  parish  where  it  is  born.     That  rule  must  take  effect  ^^' 
herefc     Nothing  is  stated  in  this  case  to  shew  that  the 
parish  officers  were  parties  to  the  fraud ;  and  no  case  has 
been  decided  in  which  the  fraud  of  a  private  individual  has 
been  holden  to  have  the  effect  of  preventing  the  settlement 

of  an  illegitimate  child  in  the  place  of  its  birth.    We  could 

not,  in  my  opinion,  originate  a  more  fertile  source  of  litiga- 
tion than  that  which  we  should  be  opening  by  a  decision 
that  it  is  the  same  thing  whether  the  fi*aud  be  committed 
by  a  parish  pfficer  or  by  a  parishioner.  The  exceptions  to 
the  general  rule  have  already  been  carried  far  enough. 

Parke,  J.  concurred. 

Taunton»  J. — The  case  in  Salkeld  was  decided  on  the 
ground  that  the  woman  had  been  fraudulently  removed  by 
the  parish  officers  from  the  pUce  of  her  settlement.  Here  it 
does  not  appear  that  the  mother  was  settled  in  the  parish 
from  which  she  was  removed.  It  is  true  that  she  had  lived 
with  her  master  within  the  parish  for  eight  years^  but  it  by 
no  means  follows  that  she  had  gained  a  settlement  there. 
Independently  of  this  consideration  I  should  however  hold 
that  the  order  of  sessions  ought  to  be  quashed.  The  general 
rule  is>  that  en  illegitimate  child  is  settled  in  the  place  of 

ita  birth ;  and  the  present  case  does  not  fall  within  any  of 

the  exceptions. 


Patts9on»  J.  concurred. 


%  k 
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Godson  v.  Sanctuary. 

1839. 

v^^/^      XHIS  was  an  action  on  the  case  against  the  defendant,  as 

Under  a^./a.  gij^fiff  ^f  Sussex,  for  a  false  return  of  nulla  bona  to  a  writ 

uponajudg* 

ment  founded    of  fi,  fa.  issued  at  the  suit  of  the  plaintiff,  against  Alexander 

of  att^royr  ^^^^''*  P'®*'  "°^  8"*''y-  ^'  *^®  *"*^  "^  *®  ""^°«*  *^ 
the  sheriff        Westminster,  after  Trinity  term,  1832,  before  Lord  Ten- 

Btfizfid  &t  file* 

ven  o'clock  on  terden,  C.  J.,  a  verdict  was  found  for  the  plaintiff,  damages 

the  latbof       J  70/.  10s.,  subject  to  the  opinion  of  this  Court  upon  the 

August;  *        ^  ,, 

commission  of  following  case  :-^ 

bsuSr^ainst  O"  ^^^  August,  1830,  a  judgment  was  signed  on  a 
the  debtor  at  warrant  of  attorney,  dated  the  4th  of  the  same  month,  by 
the  13th  of      the  plaintiff,  against  Alexander  WeUer ;  and  on  the  same 

October,  in       jny  g  ^.j^j^  ^f  fi^j^i  facias  was  issued  thereupon,  directed 

the  same  year.  .  . 

The  sale  took    to  the  defendant  as  sheriff  of  Sussex,  indorsed  to  levy 

^uenV^t^oVhe   ^'^^'^  ^^'*  besides  &c.;   which  writ  was  delivered  to  the 
issuing  of  the    defendant  to  be  executed. 
It  was  held       ^^^  sheriff  issued  the  warrant,  in  pursuance  of  which 

1st,  That  the     ||is  officer,  shortly  before  eleven  in  the  forenoon  of  the  ISth 

seizure  was  a  .  .  ^  -ixr  ?>  i         i 

K  levying"        of  August,  entered  the  premises  of  Welier,  and  took  pos- 

within  6  Ceo,  ggssion  of  his  goods.  Here  Welier  remained  ten  or  twelve 
4,  c.  16,  s.  81.  ® 

2dly,That        days,  holding  such  possession,  when  he  sold  enough  to 
moluhs  h°r^  raise  the  above  sum  of  170/.  IO5.,  with  the  poundage  and 
elapsed  be-       expenses,  and  received  the  amount, 
zureandthe         ^°  ^^^  ^^^^  October,  1830,  between  twelve  and  one 
issuing  of  the    o'clock,  a  commission  issued  against  Alexander  Welier, 

commission.  1         1  .  1    , 

3dly,  That  the  under  which  he  was  duly  found  and  declared  a  bankrupt, 

not^wlthi'ndie  "P^"  *"  *^^  °^  bankruptcy  committed  in  June,  1830;  and 
108th  section,  the  assignees  having  indemnified  the  sheriff,  the  money  was 

paid  over  to  them,  and  a  returu  of  nulla  bona  was  filed» 

First  point.  Hulchimon,  for  the  plaintiff.     At  the  trial  two  poiats 

were  made  on  behalf  of  the  defendant.  1st,  Whether  the 
seizure  of  the  goods  by  the  sheriff  was  a  levying  of  an  exe* 
cution  within  the  meaning  of  the  Slst  sec.  of  6  Geo.  4, 
c.  16,  the  goods  having  been  seized  but  not  sold?   And 
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secondlyi  inrhether,  supposing  the  seizure  to  be  a  levying        1882. 
within  the  meaning  of  that  section,  two  months  had  in  this       ZT^^"^ 
case  elapsed  between  the  seizure  and  the  issuing  of  the  v. 

commission^  the  seizure  taking  place  on  the  13th  day  of   Sanctuary. 
August,  and  the  commission  issuing  on  the  ISth  day  of 
October  ? 

As  to  the  first  point — The  81st  section  of  6  Geo.  4,  c.  16,  First  point-^ 
enacts,  that   all  executions   and  attachments  against  the  gooiisTa'Mevyi 
goods  and  chattels  of  such  bankrupt,  bondjide  executed  or  >pg'*  in  execu- 
levied  more  than  two  calendar  months  before  the  issuing  of  q^q^  4  ^^  ^5 
such  commission,  shall  be  valid  notwithstanding  any  prior  '•  ^1* 
act  of  bankruptcy.     The  words  of  the  section  are  in  sub- 
stance the  same  as  the  9,d  section  of  49  Geo.  3,  c.  121. 
The  authorities   upon    the    latter    statute   will   therefore 
apply.     The  property  was  divested  out  of  the  bankrupt  by 
the  seizure ;   Ckrk  v.  Withers  (a).     But  assuming  that  all 
property  is  not  divested  out  of  the  bankrupt  by  the  seizure, 
yet,  as  between  the  execution  creditor  and  the  sheriff,  the 
creditor  is  entitled  to  the  preference;  Stead  v.  Gascoigve  (Jb), 
The  sale  being  once  made,  no  subsequent  act  can  over- 
reach the  execution;  Cole  v.  Davies(jc),     [Parke,  J.  Does  Third  point-* 
not  this  case  come  under  the  108th  section,  being  a  judg-  Court)  Whe- 

ment  upon   a  warrant  of  attorney?]      The  judgment  is  theriOBth sec- 
tion applies  to 
founded  upon  a  warrant  of  attorneyi  but  we  do  not  seek  to  cases  within 

claim  under  the  bankruptcy  :  we  were  not  creditors  at  the  ^^'^* 
time  of  the  act  of  bankruptcy.    fVymer  v.  Kemble  (d)  is  an 
authority  to  shew,  that  where  the  seizure  is  made  and  the 
sale  effected  before  the  act  of  bankruptcy,  the  creditor 
suing  out  execution  does  come  within  the  108th  section. 
As  to  the  second  objection,  viz.  that  two  months  have  not  Second 
elapsed  between  the  seizure  and  the  act  of  bankruptcy,  all  Mode  of  cal* 
ti%authorities  are  one  way,  and  establish  this  rule  or  prin-  colating  the 

...  '^         two  months, 

ciple,  that  where  time  is  to  be  computed  from  an  act  done,  under 6  Geo. 4) 

the  day  on  which  such  act  is  done  is  to  be  included  in  the  ^'  ^^'  ••  ®^* 

(a)  9  LordRaym.1079;  1  Salk.         (c)  1  Lord  Raym.  734» 
332.  Id)  6  B.  &  C.  479i 

(h)  8  Tatmt.  527. 
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computation ;  /fex  v.  Adderlej^  {a)^  Glasurtghm  v.  jtoto- 
lins  (6),  Cm^/e  v.  Burditt  (c).  The  Court  will  ^Uo  lak« 
notice  of  a  fractioir  of  day,  if  it  be  neces»Bry»  Sadler  v* 
Leigh  (d),  Thomas  v.  Desaages  (e).  Ex  parte  Farquhar  (/). 
The  seizure  took  place  at  eleven  o'clock  on  the  13lh  of 
August;  two  months  must  have  expired  before  the  13th  of 
October. 


first  ix)int,  W.  Clarkson  contrsi.  After  the  case  of  Oiles  v.  Grover{g)f 

which  underwent  so  much  discussion  in  the  House  of  Lords, 
it  cannot  be  contended  that  the  seizure  is  not  a  levying  within 
the  meaning  of  the  Bankrupt  Act. 

Second  point.  Secondly^  two  months  have  not  elapsed  between  the  sei- 
zure and  the  issuing  of  the  commission  of  bankrupt*  The 
seizure  took  place  on  the  13th  of  August,  the  commission 
issued  on  the  13th  of  October.  There  cannot  be  two  thir- 
teenths in  one  month  >  and  that  proposition  must  be  made 
outy  if  the  position  be  correct,  that  two  months  have  in  this 
case  elapsed  between  the  seizure  and  the  issuing  of  the  com^ 
mission.  In  Cowie  v.  Harris  (A),  Lord  Teuierden  s^y S|  *'  Both 
days  cannot  be  reckoned  inclusively,  so  as  to  make  Mtircb 
the  14th  not  more  than  two  calendar  months  before  May  tbe- 
14th"  (the  date  of  the  commission  in  that  case).  The  judg** 
ment  of  the  Court  upon  the  first  question  considered  by  them 
in  Hardy  v.  Ryle  (i),  is  applicable.  That  was  an  action  foa* 
false  imprisonment.  The  plaintiff  had  been  discharged  out 
of  custody  on  the  14th  of  December,  and  the  action  was 
commenced  on  the  l4thof  June.  One  question  submitted 
to  the  Court  was,  whether  the  action  had  been  commenced 
within  six  calendar  months  \  and  the  Court  held  that  the 
action  was  brought  within  that  period,  and  excluded  from 
their  computation  the  14th  of  December;  and  Mr.  J.  Ba^^ 
ley  J,  in  delivering  the  judgment  of  the  Courts  said^  that  the 


(a)  3  Dougl.  463. 

(6)  3  ^ast,  407. 

(r)  3  T.  R.  023^ 

id)  4Campb.  195,  197. 

(e)  ?.  Barn.  &  Aid.  586. 


(/)  1  Mont.  &  Mac.  t, 
ig)  PBingh.  1S8. 
(/i)  1  Mood.  ScMalk.  Ul.         . 
(i)  4  Mann.  &  Ryl.  fl9«  j    9  B. 
&  C.  603. 
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eMe  should  receive  the  same  construction  as  if  the  goods 

bad  been  seized  under  a  magistrate's  warrant.  Gopeov 

Then  as  to  the  question,  which  was  thrown  out  by  the  v- 

.   .  ,  Sanctuary^ 

Court  (a),  whether  this  is  a  case  within  the  purview  of  the  108th  -.,.  j     j^j 

section :   the  plaintiff  is  not  entitled  to  the  proceeds  of  the 

sale,  being  a  creditor,  having  security  within  the  meaning  of 

the  108tb  section  of  the  Bankrupt  Act.     The  case  of  Wy^* 

atfrv,  KemMe  is  distinguishable  from  the  present*  inasmuch 

as  there  the  sale  was  completed  before  the  act  of  bankruptcy. 

Nailey  v.  Buck  (6)  is  expressly  in  point.    In  that  case  the 

seizure  was  tnade  before  the  commission  issued,  the  goods 

were  sold  subsequently,  and  it  was  held  that  the  assignees 

of  the  bankrupt  were  entitled  to  the  proceeds  of  the  sate. 

This  point  was  not  decided  in  either  Taylor  v.  Taylor  (c)« 

or  m  re  Wathboum  {d). 

Huichinson,  in  reply.    The  first  point,  that  the  seizure  First  point.    - 
is  not  to  be  considered  a  ''  levying"  within  the  meaning  of 
the  81st  section,  is  abandoned. 

Upon  the  second  point  raised  at  the  trial,  nothing  has  Second  point. 
been  adduced  to  shake  the  authority  of  the  cases  cited,  as 
lo  the  rule  determining  the  mode  of  computing  of  time( 
the  case  of  Ex  parte  Farquhar  is  decisive  on  thia  point 

With  respect  to  the  argument  raised  on  the  108th  section.  Third  point. 
the  plaintiff  was  not  a  creditor  at  the  time  the  execution 
issued,  as  the  sale  was  before  the  issuing  of  the  com* 
mission.  After  the  sale,  and  before  the  return  of  the 
writ^  the  sheriff  might  have  been  sued  by  the  plaintiff  («> 
The  81st  and  lOBtb  sections  must  be  construed  togetber^ 
and  tbe  words  of  the  former  must  be  held  to  override  the 
latter.  The  case  is  plainly  within  the  81st  section;  and  the 
plaintiff  is  entitled,  unless  hn  right  is  taken  away  by  ev* 
press  words  in  the  108tk  section,  the  meaning  of  which 
sectioA  must  be  allowed  to  be  obscure. 

(a)  Ant€y  53.  (i)  2  Mann.  &  Ryl.  574;  8  B. 

\h)  3  Mann.  &  R>h  68;  8  B.  &  &  C.  444. 

C.  160.                   /  W   Vide  Ptrkinson  v.  Gilford, 

(c)  5  B.  &  C.  392 ;  8  Dowl.  &  Cro.  Car.  539.    See  also  S  Wms: 

Rjfl.  159.  Saund.  343. 
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1832.  Denman,  C.J. — Two  questions  were  submitted  to  the 

Court  in  this  case:  First,  whether  the  seizure  of  the  goods 

by  the  sheriff  was  a  "  levying*'  within  the  meaning  of  the 

Sanctuary,    sist  section  of  the  Bankrupt  Act,  6  Geo.  4?     Secondly, 

whether  two  months  in  this  case  had  elapsed  between  the 

seizure  of  the  goods  by  the  sheriff  and  the  issuing  of  the 

commission  ?     The  first  point  has  been  abandonedi  in  my 

opinion  very  properly.     Then  as  to  the  second  point,  the 

language  of  the  81st  section  alone,  without  any  authority, 

would  lead  the  Court  to  inquire  the  time  of  the  day  when 

Computation    the  seizure  was  made.    The  authorities  are,  however,  all 

of  umc.  ^^^  ^^y^  ^^j  there  is  no  doubt  that  two  months  in  this 

case  did  elapse  before  the  issuing  of  the  commission.   The 
case  of  Ex  parte  Farquhar  (a)  underwent  much  discussiony 
and  after  great  consideration  was  confirmed  by  the  Chan- 
cellor.     The  circumstances  of  that  case  are  similar  to  this. 
Rights  of  ere*  It  has  been 'contended,   that  by  the    108th   section   the 
81st  section      plaintiff  was  deprived  of  the  proceeds  of  the  sale.     The 
S°' o«T***^      words  of  the   108th  clause  are  not,  in  my  opinion,  suf- 
ficiently explicit  to  divest  the  right  of  the  creditor.     The 
words  of  that  section  are  large  and  comprehensive ;  it  is 
therefore  the  more  necessary,  in  construing  them,  in  some 
measure  to  limit  their  operation. 

Parke,  J.— I  am  of  opinion  that  the  plaintiff  in  this 
case  is  entitled  to  recover.  The  first  question  which  is 
raised  is,  whether  the  seizure  was  a  levying  more  than  two 
months  before  the  issuing  of  the  commission.  That  ques- 
tion has  been  decided  upon  the  21  Jac.  I,  c.  19,  and  the 
Btiat.  of  5  Geo,  2.  The  same  construction  must  be  put 
Compatation    upon  the  words  of  this  statute.      The  next  question  is^ 

whether  more  than  two  calendar  months  had  elapsed 
between  the  seizure  of  the  goods  and  the  issuing  of  the 
commission.  The  day  on  which  the  levy  was  made  must 
be  reckoned.     In  this  case,  therefore,  more  than  two  ca« 

(d)  1  Mont.  &  Mac.  7  ;  anie^  53. 


of  time* 
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lendar  months  had  elapsed  at  any  time  on  the  13th  of 

October.     The  case  Ex  parte  Farquhar,  which  was  con-      ^ 

Godson 
firmed  on  appeal  by  the  Liord  Chancellor^  is  an  authority  p, 

to  shew  that  this  is  the  right  mode  of  computing  the  time.  Sanctuahy. 
One  way  of  trying  the  question  is  by  supposing  that  a  single 
day  instead  of  two  months  had  been  the  time  mentioned  in 
the  statute.  Then  if  goods  had  been  seized  on  the  13th  of 
the  months  and  the  commission  had  issued  on  the  14th» 
the  seizure  would  have  been  made  more  than  one  day 
before  the  issuing  of  the  commission."  There  is  no  doubt 
that  the  Courts^  in  cases  of  this  description,  will  take  into 
computation  the  fraction  of  a  day.  I  am  therefore  of 
opinion  that»  under  either  view  of  the  case,  the  levy  took 
place  more  than  two  months  before  the  issuing  of  the  com- 
mission. Then  as  to  the  effect  of  the  108th  section^  it  Slat  section 
appears  to  me  that  that  section  applies  only  to  judgments  ^y\^)[^  ^ 
upon  which  execution  has  been  sued  out  and  seizure  made 
within  two  calendar  months  before  the  issuing  of  the  com- 
mission. The  legislature  evidently  intended  that  the  81  st 
section  should  apply  to  all  executions. 

Taunton,  J. — I  am  of  the  same  opinion.    There  is  Compotatioii 
abundahce  of  authority  to  shew  that  the  law  acknowledges  ^^  ^'"^' 
a  fraction  of  a  day.    The  question  here  is>  whether  between 
eleven  o'clock  on  the  ISth  of  August  and  one  o'clock  on 
the  13th  of  October  more  than  two  months  had  elapsed. 
It  was  law  in  Lord  Coke's  time,  that  if  a  man  was  born  on 
the  2oth  of  the  month  he  became  of  age  on  the  24th,  there* 
fore  on  the  25th  he  must  be  more  than  21.     Here  I  say  by 
analogy  that  more  than  two  months  had  elapsed  on  the  13th, 
without  considering  the  fraction  of  a  day.     A  question  has  Slst  section 
been  raised  as  to  whether  the  8l8t  section  controls  the  |^i^| 
108th.    The  language  of  the  8 1st  section  is  general ;  unless, 
therefore,  the  108th  section  applies  to  the  execution  in  this 
case,  the  seizure  is  protected  by  the  8 1st.     I  think  the 
108th  section  applies  only  to  such  executions  as  are  not 
within  the  protection  of  the  81st  section,  that  is,  such 


At 


1839. 


GopsoN 
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executions  as  liave  been  levied  less  than  two  months  before 
the  issuing  of  the  commission.  If  some  limitation  were 
not  placed  upon  the  words  of  the  108th  section^  there 
would  be  no  period  of  time  within  which  an  execution 
founded  upon  a  warrant  of  attorney  would  be  incapable  of 
being  disturbed. 


Execution 
levied. 


FraotioBofa 


Cases  within 
8  Ist  section 
not  affected 
bjF  t08(h. 


Patteson,  J. — I  am  entirely  of  the  same  opinion.  Ther# 
are  three  questions:  First,  whether  by  seizure  of  the  gooda 
the  execution  was  levied,  within  the  meaning  of  theBltl 
section  f  The  second  question  is,  whether  more  than  two 
months  bad  elapsed  between  the  seizure  and  the  issuing  of 
the  commission  i  Thirdly,  whether  the  execution  in  this 
case  is  protected  by  the  8 1st  section?  The  first  point  haa 
been  properly  given  up  in  the  argument.  As  to  the  second 
point,  1  agree  with  my  Lord,  that  by  the  words  of  the  act 
the  precise  time  of  the  execution  must  be  ascertained ;  but 
the  authorities  which  have  been  cited  are  quite  decisive  in 
shewing  that  the  day  on  which  the  seizure  was  made  must 
be  taken  into  the  computation.  As  to  the  third  point,  it 
is  enough  to  say  that  the  108th  section  does  not  apply  to 
any  case  protected  by  the  81st  section.  This  act  is  very 
obaoure,  and  has  given  rise  to  much  more  litigation  than 
atttost  any  other  act  of  parliament  that  ever  was  framed. 


Postea  to  the  PlamtiiF. 


r 

The  King  v.  Robert  Oakley  and  others. 

A  conviction    XHE  defendant  bad  been  convicted  by  George  Pearse^ 

detainer  under  Edmund  Burke  Lewis,  and  James  Reed,  three  justices  of 

8  H.  6,  c.  9, 

must  shew  an  unlawful  entry  as  well  as  a  forcible  detakier. 

Whether  the  homing  over  by  a  termor  after  the  expiration  of  fats  term^  is^  construe^ 
UTeljrianunlaw^9i|tryi'ft««rl4    . 
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^ha  peace  for  the  county  of  Bedford,  of  a  forcible  detainer        isss. 
of  a  dweUtng-houae  at  Leigh  ton  Buzzard,  in  the  county  of      ^^^^^ 
Bedford.    The  following  is  a  copy  of  the  conviction:—^  ^^ 

"  Qedfordahire  to  wit.     Be  it  remembered,  that  on  the  1  ith      Oakley. 
day  of  February,  in  the  second  year  &c.,  at  the  parish  of  Convictioh. 
I^eighton  Buzzard,  in   the  county  of  Bedford^  Edward 
Penfold,.  Esquire,  complaineth    to    us,    George  Pearse, 
Esquure,  Edmund  Burke  Lewis,  clerk,   and  James  Reed, 
clerk,  justices  of  our  lord  the  king,   assigned  &c.,   that  Information. 
Robert  Oakiey,  late  of  the  parish  of  Leighton  Buzzard, 
William  Toms,  late  of  &.c.  labourer,  John  Robinaon,  late  of 
^.  labpurer^   George  Hart,  late  of  8cc.  shoemaker,*  and 
William  Pox,  late  of  8lc.  labourer,   into  and   upon  the 
mansMn-home  of  him  the  said  Edxoard  Penfold,  called 
Heath  House,  and  divers  outhouses  to  the  same  mansion- 
house  belonging  and  appertaining,  situate  in  the  township 
of  Heath-and- Reach,  in  the  parish  of  L.  B.  aforesaid,  in 
the  county  of  B.  aforesaid,  and  also  into  and  upon  divers 
^loaeSf  pieces  or  parcels  of  land,  to  wit,    fifty  acres  of 
inclosed  land,  and  si^ty  acres  of  open  and  uninclbsed  hand 
qf  him  the  said  Edward  Penfold,   situate   at   Heath^ands 
Reach  aforesaid^  then  lately  did  enter f,  whereof  the  said 
Edward  Penfold  was  tenant  by  copy  of  court-roll  for  the 
term  of  his  natural  life,  and  the  same  mansion-house,  tacg 
from  him  the  said  Edward  Penfold,  unlawfully,  with  strong 
hand  and  armed  power,  do  hold  and  from  him  detain^  against 
the  form  of  the  statute  in  that  case  made  and  provided; 
whereupon  the  stiid  Edward  Penfold  then,  to  wit,  on  the-  Pmyer^ ' 
said  eleventh  day  of  February,  at  the  parish  of  L.  B.  afore«« 
said,  prayeth  of  us«  so  aa  slforesaid  being  justices,  that  a 
due  remedy  be  provided  to  hipl  in  this  behalf,  according 
to  the  form  of  the  statute  aforesaid.     Which  complaint 
and  prayer  by  us  the  aforesaid  ju&tices  being  heard;  We  Coming  of 
the  aforesaid  G*  Pt,  £.  jB.  Xr.,  and  J^  li.^  justices  as  afore-  ^^!^  ^^^*  /    : 
said,  to  the  mansion-house,  onthcruses  and  closes  of  land 
aforesaid*  per^nally  hav:e  come,  and  do  now  here  fiodr  j^^''^^"^^^ 
and  s^  the  aforesaid   R.  Oaklej/i  W.  Tqm^  J.  liobi»t  tainen 
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SO/I,  G.  Hart,  and  W.  Fox,  the  aforesaid  mausioti-faouse, 

j^^^T^^     outhouses  and  closes  of  land,  with  force  and  arms  unlaw- 

V.  fully  with  strong  hand  and  armed  power,  detainingi  against 

the  form  of  the  statute  in  such  case  made  and  provided, 

according  as  he  the  said  E,  Penfold  so  as  aforesaid  hath 

Judgment.        nnto  us  complained.      Therefore  it  is  considered  by  U8| 

the  aforesaid  justices,  that  the  aforesaid  R.  O.,  IF.  2\> 
J.  R.,  G.  /i.,  and  W.  F.,  of  the  detaining  aforesaid  by 
strong  hand,  by  our  own  proper  view,  now  here  as  aforesaid 
bad,  are  convicted  and  every  of  them  is  convicted  according 

Fine.  to  the  form  of  the  statute  aforesaid.     Whereupon  we,  the 

justices  aforesaid,  upon  every  of  them  the  said  R.  O.,  W,  2*., 
J.  JR.,  G.  H.f  and  W.  JP.,  do  set  and  impose  severally 
a  fine  of  fifty  pounds  of  lawful  money  of  Great  Britain,  to 
be  paid  by  them  and  every  of  them  severally  to  our  said 
sovereign  lord  the  king  for  the  said  offences,  and  do  cause 
them  and  every  of  them  to  be  now  here  arrested,  and 
the  same  R.  O.,  W.  T.,  J.  R.,  G.  H.,  and  W.  P.,  being 
convicted,  and  every  of  them  being  convicted  upon  our  own 

Commitment,   view  of  the  detaining  with  strong  hand,  as  is  aforesaid  by 

us  the  aforesaid  justices,  are  committed,  and  every  of  them 
is  committed,  to  the  gaol  of  our  said  lord  the  king  at 
Bedford,  in  the  county  of  B.  aforesaid,  being  the  next  gaol 
to  the  mansion-house  and  premises  aforesaid,  there  to 
abide  respectively  until  they  shall  have  paid  their  several 
fines  respectively  to  our  said  lord  the  king  for  their  respec- 
tive offences  aforesaid.     Concerning  which  the  premises 

Records  aforesaid,  we  do  make  this  our  record.     In  witness  where^ 

of,  &c.'' 

Certiorari.  This  conviction  was  removed  by  a  writ  of  certiorari  into 

the  Court  of  King's  Bench^ 

AdolphuB  now  moved  that  the  conviction  be  quashed; 
l5  ILi,  c.  9.   The  justices  have  proceeded  on  the  statute  of  15  Rich»  2, 

c.  2,  but  that  statute  only  relates  to  a  forcible  detention  of 
land  after  a  forcible  entry,  and  in  this  conviction  it  is  not 
stated  that  there  had  been  such  a  forcible  entry  by  the 
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defendants*  Nor  can  the  conviction  be  supported  upon  the 

statute  of  8  Hen.  6,  c.  9*  In  the  first  place,  the  magistrates     _    , 

,  ..  ./.        *^^,         The  KiKO 

cannot  proceed   upon  their  own  view  by  virtue  of  that  v. 

statute;   for  that  statute  directs  the  iustices  to  make  a      Oaklet. 
precept  to  the  sheriff,  and  to  require  him  to  return  a  jury,  Yint  liint— 

and  the  jury  are  to  inquire  of  the  entry;  and  in  the  second  Whether  ma- 
-  ■•  \'  1  ^      •■  1      t      •  r       gistrates  may 

place,  this  statute  applies  only  to  a  forcible  detainer  after  proceed  upon 
an  unlawful  entry.  Second  "'''*'^' 

point — 

Uoyd,  contri.   At  common  law  a  man  who  attempted  to  tute  appH^ 
regain  possession  of  his  own  land  by  force,  was  guilty  of  a  forcible  da» 
misdemeanor  (a).    Forcible  entries  upon  lands  and  tene*  lawful  entry. 
ments,  and  forcible  detainers,  have  been  made  offences  by 
several  statutes.     The  statutes  are,  5  iitcA.  2,  c.  7;   15 
Bieh.  2,  c.  2;    8  Hen.  6,  c.  9;    3]  Eliz.  c.  11  ;   and 
dl  Jac.  1,  c.  15.    The  statute  of  5  Rich.  2  enacts,  that  5  A.  8,  c.  7. 
none  thenceforth  make  entry  into  any  lands  or  tenements, 
but  in  cases  where  entry  is  given  by  law;  and  in  that  case, 
not  with  strong  hand  nor  ^ith  multitude  of  people,  but 
only  in  a  peaceable  and  easy  manner.     This  statute  pro- 
vided merely  for  forcible  entries,  and  left  the  party  peace- 
ably ejected  to  the  course  of  proceeding  at  common  law,  by 
indictment  or  by  real  action.     The  statute  of  15  Rich.^  15  A.S,  c.?. 
gave  a  more  summary  mode  of  proceeding  in  case  of  forci- 
ble entries.    It  enacted,  that  the  previous  statute  should 
be  enforced,  and  added,  that  **  at  all  times  that  such  forci- 
ble entries  be  made,  and  complaint  thereof  come  to  the 
justices  of  the  peace  or  to  any  of  them,  the  same  justices 
orjusUce  take  sufficient  power  of  the  county,  and  goto  Posse  cbmi« 
the  place  where  the  force  is  made;  and  if  they  find  any       '* 
that  bold  such  place  forcibly,  after  such  entry  made,  they 
shall.be  taken  and  put  into  the  next  gaol,  there  to  abide 
convict  by  the  record  of  the  same  justices  or  justice,  until 
they  have  made  fine  and  ransom  to  the  king ;  and  that  all 
the  people  of  the  county,  as  well  the  sheriff  as  others,  shall 
be  attendant  upon  the  same  justices  to  go  and  assist  the 

(tf)  Itex  v.  Storr^  3  Burr.  1698;  King  v.  WiUan^  8  T.  R.  357. 
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i^M.        «aiiM  justices  to  arrest  siich  offenders  \  upon  pain  of  impri* 

sotuneoty  and  to  make  fine  to  the  king."     Neither  of  the 

statutes  of  Richard  gave  any  redress  where  the  entry  bad 

•OAkLfcy.      happened  to  be  peaceable  and  the  land  was  detained  by 

force,  nor  where  (although  the  entry  had  been  forcible)  the 

parties  had  quitted  the  premises  before  the  arrival  of  the 

8  fil  6  c,  9.     magistrates.      The  statute  of  8  Hen.  6  was,   therefore, 

'  passed ;  and  that  statute^  after  reciting  that  the  statute  of 

15  Rich.  2  did  not  extend  to  entries  into  tenements  in 
a  peaceable  manner,  and  after  holden  with  force,  declares 

Sect  1.  that  the  former  statutes  shall  be  duly  executed;  and  '*  in 

addition  thereto,  that  henceforth  where  any  doth  make  any 
forcible  entry  into  any  lands,  tenements^  or  other  posses* 
aions,^  or  hold  them  forcibly  after  complaint  thereof  made 
withiii  the  same  county  where  such  entry  is  made,  to  the 
justices  of  the.  peace,  or  to  one  of  them,  by  the  party 
|[rieved,  the  justice  or  justices  so  warned  within  a  con^ 
venient  time  shall  cause  the  said  statute  to  be  duly 
executed,  and  that  at  the  costs  of  the  party  so  grieved." 

Sect.  S.  The  next  section  of  this  act  provides,  that  though  suck 

{>erson8  making  such  entries  be  present,  or  else  departed 
before  the  coming  of  the  justices,  they  shall  have  power 
lo  inquue  6y  the  people  of  the  same  counify  as  well 
of  them  that  make  such  forcible  entries  on  lands,  as  of 
them  which  hold  the  same  by  force.  And  the  justices 
shall  resefse  the  lands  or  tenements  so  entered  or  holden 
as  aforesaid,  and  shall  put  the  party  so  put  out  in  fall 
possession  of  the  same  lands  or  tenements  so  entered 

Sedta.  or  holden  as  aforesaid.     The  next  section  regulates  the 

mode  of  summoning  the  jtiry,  and  the  last  section  de- 
clares that  none  shall  be  endamaged  by  force  of  the 
statute  who  have  continued  in  possession  for  three  years. 

31  E/.  0.11.     The  act  of  31  Eliz.  merely  explained  and  enforced  this 

last  proviso  of  the  statute  of  Hen.  6.  Upon  the  conr 
struction  of  these  statutes,  it  was  holden,  that  if  a  copy- 
holder be  ousted,  and  the  lord  disseised,  and  such  ousted 
and  disseisin  be  found   in   an   indictment  for  a  forcible 
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tBtry,  die  Court  might  award  a  restitution  of  pdBseMtoa*  ^^^^ 
But  it  waa  a  question  whether  restitution  could  be  made  -^  i^^ 
to  a  oopjholder  where  he  had  been  ousted  by  his   lord  9  e*. 

u  the  words  in  the  statute  are,  that  the  justic<^s  shall  ^  ^* 
reietfe  the  land.  To  remove  this  doubt^  the  statute  of 
Jacs  1  was  passed,  which  enacted,  that  the  justices  should  2lJac.],c.l5. 
have  power  and  authority  to  give  restitution  of  possession 
ttoto  tenants  for  terms  for  years,  and  tenants  by  copy  of 
court-rolU  of  land  by  them  so  bolden/  which  abould  be 
entered  upon  by  force,  or  holden  from  them  by  force  (a.)^ 
The  statute  of  Hen,  6,  construed  with  15  Rich.  %,  which 
it  recites^  gave  two  modes  of  proceeding.  The  justices 
might  either  proceed  summarily  upon  their  own  view,  or 
they  migbt  summon  a  jury  to  inquire  into  the  offence* 
la  this  caie  they  have  adopted  the  former  course.  JiPaite^ 
IM,  J.  It  must  be  assumed  that  the  entry  in  this  case 
was  lawful.]  The  precedents  for  a  forcible  detainer  are 
in  this  form  (6).  [Denman,  C.  J.  Suppose  thikt  the  copy- 
bolder  had  let  the  land  for  a  year,  and  that  the  lessee 
had  entered  and  held  possession  by  force,  might  not  every 
word  of  the  conviction  be  true?]  The  parties  convicted 
might  hate  traversed  the  entry,  and  the  justices  might  then 
have  summoned  a  jury  (0).  A  forcible  detainer  necessarily 
implies  a  previous  unlawful  expulsion^  [Parke,  J»  There 
should  have  been  averments  in  the  conviction  to  bring  the 
case  within  the  purview  of  the  statute ;  it  is  not  stated  that 
the  house  at  the  time  of  the  entry  was  the  property  of 
Bmfold.']  The  words  in  the  conviction  are^  the  mansion* 
house  rfhim  the  said  Pei^fold,  This  would  be  a  suflScient 
averment  of  possession  in  a  declaration;  and  the  words  in 
the  precedent,  in  Lord  Raym.  are,  **  domum  mansionalent 
iftius  E."(il)   [TamUon,  J.  Jt  is  not  averred  that  the  entry 

(•)  Daltoa'a  Justice,  cap.  44,  (c)   Ltiyton*$  cfue,  1  Salkeld| 

125,  136;  Hawkins's  Pleas  of  the  353. 

Crowo,  8th  ed.  495—499.  {d)  2  Lord  Ra^m.  1514;  3  Ld. 

(A)  Dalton's  JuBt.  c.  189 ;  9  Ld.  Raym.  360. 
Ri^m.  1514  j    3  Bom's  Justice!, 
803(S6thed.) 
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1839,        was  unlawful.]     If  a  tenant  for  years  held  over»  he  would 

Tlw  KiHo     ^®  g"*'^y  ^f  *  forcible  detainer.     The  statute  of  Hen.  6 

v»  applies  to  cases  where  the  original  entry  is  lawful^  but 

the  party  holds  the  premises  with  force  after  his  title  has 

expired.    That  statute  makes  the  unlawful  and  forcible 

detention  of  land  an  offence. 

Adolphus  in  reply.  The  statute  8  Hen.  6  only  applies 
to  a  forcible  detainer  after  a  forcible  entry.  The  statutes 
of  Hen.  6,  Eliz.,  and  Jac.  \,  all  point  at  the  summoning 
of  a  jury;  they  enacts  that  restitution  shall  follow  the 
verdict ;  and  they  all  proceed  on  the  supposition,  that  an 
indictment  will  be  preferred.  Here  it  is  not  stated  that  the 
entry  was  forcible  or  unlawful.  These  statutes  are  highly 
penal ;  and  the  Court  will  not>  therefore,  supply  by  intend** 
ment  the  want  of  an  averment  of  force  or  of  unlawfulness. 

Denman,  C.  J. — This  conviction  cannot  be  sustained* 
The  magistrates  have  a  power  of  punishing  a  forcible  de<* 
tainer  of  lands  which  have  been  peaceably  entered  upon ; 
but  the  detainer  must  be  shewn  to  be  unlawful.  There  is 
no  averment  in  this  conviction  that  the  entry  was  unlawful; 
nor  is  there  anything  appearing  upon  the  face  of  it  which 
shews  that  the  entry  was  not  both  peaceable  and  lawful. 
The  question  then  is,  whether  a  person  who  forcibly  main- 
tains his  own  possession  is  guilty  of  such  an  act  as  to  enti- 
tle the  justices  to  impose  a  fine.  This  conviction  should 
have  contained  an  averment  of  such  facts  as  would  have 
made  the  detainer  appear  unlawful.  It  is  not  sufficient  to 
assert  that  the  detainer  was  unlawful.  The  Court  ought 
to  see,  from  the  facts  averred  in  the  conviction,  that  the 
detainer  was  unlawful.  The  party  could  not  have  taken  a 
proper  traverse  upon  the  information  stated  in  the  convic- 
tion ;  he  could  only  have  traversed  the  word  "  unlawfully." 

Parke^  J.— -The  question  has  been  reduced  to  two 
points;  whether  a  party  can  be  fined  for  a  forcible  de« 
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tainer,  upon  the  view  of  the  justices ;  and  whether  there 

ihould    have  been   an  allegation   that   the  entry   by   the     xhTKiico 

defendant  was  unlawful.    This  question  arises  on  8  Hen.6,  v, 

c.  9*    I  think  it  is  clear  that  the  justices  may  act  summarily 

under  that  statute.     Where  a  complaint  is  made  to  the 

justice,  the  party  charged  has  an  opportunity  of  traversing 

it:  Regina  v.  Leighton{a).     If  the  party  do  not  traverse 

the  complaint,  the  justices  may  either  proceed  upon  their 

own  view,  or«  instead  of  deciding  the  question,  receive  the 

complaint  as  an  indictment.  The  mode  of  procedure  pointed 

out  by  the  statute  may  be  inconvenient,  but  it  imposes  no 

hardship  on  the  defendant.     If  he  do  not  chuse  to  traverse 

the  information,  it  must  be  taken  as  admitted.     I  think 

that  the  objection  as  to  the  allegation  of  the  possession  of 

the  premises  by  the  prosecutor  has  been  answered,  and 

that  there  is  a  sufficient  statement  of  possession  in  this 

case.     As  to  the  averment  with  respect  to  the  entry  by  the 

defendant,  I  am  inclined  to  think  that  the  stat.  of  8  Hen.  6 

does  not  apply  to  cases  where  the  entry  is  lawful,  and  that 

there  should  have  been  an  averment  in  the  conviction  that 

the  entry  was  unlawful.     I  should  have  wished  to  take  time 

to  consider  this  point  had  not  the  rest  of  the  Court  enter* 

tained  so  decided  an  opinion  upon  it.   I  would  add,howevef|  Constructive 

that  it  by  no  means  follows  that  the  stat.  Hen.  6  does  not  fng'^verl 

apply  to  the  case  of  a  tenant  from  year  to  year  holding  over 

after  the   expiration  of  his  tenancy.     The  holding  ovec 

might  be  considered  as  constructively  an  unlawful  entry* 

Taunton,  J. — I  am  of  opinion  that  this  record  is  not 
sufficient.  The  stat.  of  Hen,  6  is  highly  penal,  and  is  not 
to  be  extended  by  a  loose  construction ; — least  of  all  in 
diese  times,  when  the  mischief  intended  to  be  remedied  by 
that  statute  is  not  so  alarming  as  when  the  statute  was 

(a)  i  Salk.  353.  And  see  Hawk.  P.  C.  book  i,  c.  1, 

(h)  Where  tenaat  for  jeara  sur-  s.  37;  ibid,  c  28,  s.  53;  1  Russell 

reoden  and  still  condoaes  posses-  Crimes  &Misd.  289;  Baron  Snigg 

sion,  it  is  a  di$seuin,  at  election,  v.  ShirtoUf  in  the  Star  Chamber, 

Pemniagian  v.  Mone,  Dyer,  62.  Cro.  Jac.  199. 
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1839.  passed.  To  bring  a  case  mritfain  the  summarjr  jurisdiction 
of  the  magistrates,  every  necessary  circumstance  must  be 
i','  stated  clearly  and  explicitly.  The  preamble  of  the  statute 
Oaklet,  recites  that  the  statute  of  \5  Rich,  d  did  not  eitend  to 
cases  where  the  entry  was  peaceable,  but  ibe  subsequent 
liolding  forcible*  The  statute  then  enacts,  that  if  any  do 
hold  lands  or  tenements  forcibly,  the  justices  shall  cause 
the  statutes  previously  passed  to  be  enforced.  It  has  been 
argued  that  any  holding  forcibly  is  within  the  statute  c^ 
Meit,  6.  I  think  that  a  forcible  detainer  after  a  peete^abte 
tnirj  is  an  offence  within  the  meaning  of  the  statute,  but 
that  no  forcible  detainer  is  within  the  intent  of  the  statute 
unless  there  have  been  an  unlawful  entry*  A  party  may 
enter  peaceably,  but  at  the  same  time  unlawfully.  It 
should  have  appeared  on  the  face  of  this  record  that  the 
entry  was  unlawful ;  and  we  cannot  infer,  by  intendment, 
that  the  entry  was  unlawful.  On  the  contrary,  we  are 
bound  to  presume  that  the  entry  was  lawful.  As  to  the 
case  of  The  Queen  y,  Leighton,  there  was  no  decision  of 
the  Court  upon  the  point. 

PATTfisoN,  J.— This  question  depends  on  the  constme- 
tion  of  8  Hen.  6,  c.  g.  The  statute  of  15  Rich.  2,  c.  2,  only 
applied  to  forcible  entries.  Under  that  statute  it  was  imma- 
terial whether  the  entry  was  rightful  or  wrongful ;  but  the 
case  is  very  different  where  the  party  is  merely  detaining  the 
possession.  The  mischief  intended  to  be  remedied  by  the 
statute  of  8  Hen.  6,  was  where  a  party  had  acquired  the 
possession  peaceably,  but  unlawfully,  and  held  that  posses- 
sion forcibly.  There  is  no  statement  in  this  conviction 
that  the  entry  was  unlawful.  The  precedent  in  Lord  Ray- 
mond is  followed  closely  and  exactly,  except  that  the  words 
"unlawfully  expelled"  are  omitted.  This  omission  raises  a 
presumption  in  my  mind  that  the  entry  was  not  unlawful. 
The  question  then  is,  whether  a  case  is  within  the  purview 
of  B  Hen.  6,  where  the  entry  was  lawful  and  the  deten- 
tion forcible,     I  cannot  bring  my  mind  to  entertain  any 
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doobt  upon  the  subject.     I  think  it  quite  dear  that  in        Jaat. 
Older  to  give  the  magistrates  summaiy  jurisdiction  in  case 
of  a  foroible  detainer  of  land^  the  entry  must  have  been  .«. 

unlawful.  Were  it  held  otherwise,  mischievous  conse*  ^^■i'>^« 
qoenees  woidd  ensue.  A  party  who  had  been  in  posses* 
•ion  of  land  for  two  years  upon  a  lawful  entry^  and  who  for* 
eibly  maintained  his  own  possession  against  another  who 
endeavoured  to  dispossess  him,  might  be  summarily  con* 
viotedof  $  foroible  detainer^  fined|  and  committed  to  prison. 

Conviction  quashed  (a). 

(«)  Aad  fee  lliv  v.  IT.  WiUmmi,  4  M.  Ii  R.  471 ;  Km  v.  Hah$, 
jt.4«d. 


The  Kino  v*  The  Justices  of  Nqbfoli^. 

MrALM^H  had  obtained  a  rule  calling  upon  the  magis*  Under  17  0. 9, 
trates  to  shew  cause  why  a  mandamus  should  not  issue,  trateshal^'a 
requiring  them  to  issue  their  warrant  to  commit  to  gaol  an  discretionaTy 
overseer  of  the  name  of  Serru,  for  refusing  to  render  an  ^  not  They  ^^ 
account  of  his  receipts  and  payments.  will  commie 


an  overseer 
for  not  ac- 


F.  Pollock  and  ¥.  KeHu  now  shewed  cause.      Serru  had  coontmg. 

•^  Anoverseer, 

been  appomted  a  churchwarden,  but  had  not  been  sworn  who  has  not 

into  his  office.     The  only  duty  which  he  performed  during  t^^ning^the 
the  whole  year  was  to  sign  two  poor-rates.      He  had  kept  rates,  is  bound 

1      •  VI  'J  J*  i_         J  to  deliver  in 

no  accounts,  havmg  neither  received  nor  disbursed  any  ^^  account  of 

money  on  account  of  the  parish.    The  magistrates  have  a  the  sums  due 
...  •  «   o      •      1  from  the  rate* 

discretionary  power  to  commit;  and  oerrts,  by  attorney,  papers. 
had  appeared  before  them,  and  convinced  them  that  he 
had  no  accounts  to  render. 


Palmer,  contrJi.     The  statute  of  17  Geo.  2,'c.  38,  s.  1, 
directs  that  churchwardens  and  overseers  shall  keep  an 

F« 
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1838.        account  not  only  of  the  moneys  received  by  them,  but  also 

'riT^^^      ^^  moneys  rated  and  assessed  and  not  received.     Serris  bad 

9.  acted  as  an  overseer  in  signing  two  rates :  The  Kiftg  v.  Jus^ 

NoapoLK.     ^f^g,  ^y  Gloucester  (a)  and  The  King  v.  Justices  of  Nor^ 

folk  (6).    All  that  is  required  is,  that,  as  he  signed  the  rate, 

be  should  state  what  suiiis  are  due  from  the  rate-payers. 

Serris  attended  by  attorney  (c)  $  whereas  he  ought  to  have 

attended  in  person,  as  the  account  is,  according  to  the  Ist 

section  of  the  act,  to  be  verified  upon  oath  before  the 

justices. 

Denman,  C.  J. — By  the  act  of  17  Geo.  2,  the  magis- 
trates have  a  discretionary  power.  We  cannot  therefore 
direct  a  mandamus  to  issue  for  the  purpose  of  compelling 
the  justices  to  commit  Serris,  who  has  satisfied  them  that 
he  ought  not  to  account. 

Pabke,  J. — Serris  should  have  sent  an  account  of  all 
the  moneys  rated  but  not  received.  He  ought,  I  think, 
also  to  have  attended  in  person  before  the  magistrates,  to 
verify  that  account  on  oath.  But  the  magistrates  have  a 
discretionary  power,  which  they  have  exercised  in  the 
present  case. 

Taunton,  J.  and  Patteson,  J.  concurred. 

Rule  discharged,  with  costs  as  to  the  magis* 
trates,  but  without  costs  as  to  Serris. 

(a)  5  T.  R.  346;  1  Nol.  P.  L.  And  see  F.  N.  B.  25;  Pleading  in 

349.  Walsingham's  case,  Plowd.  547; 

(6)  1  D.  &  R.  69;   5  B.  &  A.  4ln8t.  110,  marg.;  Car  ▼.Co^ic^e, 

484;  1  Nol.  P.  L.  141.  1  Barn.  &  Cres.  37,  8  D.  &  R.  86; 

(c)  As  to  attending  an'M  an  attor-  In  re  Jones,  Esq.  Marshal  of  th6 

ney,  see  4  Mann.  &  R^fl.  437  (h).  King's  Bench  Prison,  post,  198. 
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Howard  v.  Bartolozzi.  18S9. 

1  HIS  was  an  action  for  money  lent  by  plaintiff  to  defend-  A,^  an  attor- 
ant.    The  defendant  pleaded  the  general  issue,  and  a  dis-  by^^^™n  m- 
charge  under  the  insolvent  debtors'  act.    At  the  trial  before  solvent,  to 
IMthdale^  J.  at  the  sittings  in  this  term  for  the  county  of  schediSe, 

Middlesex,  it  appeared  that  in  the  year  1829  plaintiff  had  omits,  with 

*^*  "  ■^  herpnvity, 

lent  a  sum  of  money  to  the  defendant,  who,  m  April,  1830,  to  insert  his 

was  arrested  and  thrown  into  the  King's  Bench  prison,  and  ^J^^fc  thaT 
subsequently  took  the  benefit  of  the  insolvent  debtors'  act,  this  is  not  audi 
but  that  plaintiff's  debt  was  not  inserted  in  the  schedule  of  destroy  J/s 
debts  from  which  she  then  obtained  her  discharge.     It  right  of  action 
appeared  however  that  plaintiff  had,  up  to  the  period  of  the  nonpay- 
defendant's  arrest,  acted  as  her  attorney,  and  that  upon  her  "??*'  of  such 
taking  the  benefit  of  the   insolvent  act,  the  above-men- 
tioned schedule  was  prepared  in  his  office ;  that  plaintiff 
not   having  been   admitted    to  practise  in   the  Insolvent 
Debtors'  Court,  another  attorney  (with  whom  plaintiff  ad* 
vised)  acted    for  defendant  in  obtaining  her  discharge. 
Subsequently  to  such  discharge,  the  defendant  wrote  three 
letters  to  the  plaintiff,  in  which  she  recognized  the  debt 
and  promised  payment.     The  jury  at  first  found  a  verdict 
for  the  defendant,  and  upon  being  asked  what  were  their 
grounds  for  so  doings  stated  that  they  considered  that  the 
plaintiff  had  fraudulently  omitted  to  put  his  debt  on  the 
schedule,  with  the  intention  afterwards  to  bring  an  action 
against  her  for  it.     Whereupon  the  learned  judge  directed 
that  a  verdict  should  be  found  for  the  plaintiff,  and  gave 
liberty  to  the  defendant  to  move  to  enter  a  verdict  for  the 
defendant,  or  a  nonsuit,  as  the  Court  should  think  fit.    A 
rule  nisi,  for  a  new  trial  or  to  enter  a  verdict  for  the  defeud- 
ant,  having  been  obtained  by  P.  Ktlly  in  Easter  term  last, 

Campbell  and  Folleti  now  shewed  cause.     The  defence 
to  this  action  is,  that  the  defendant  was  discharged  by  the 
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adjudication  of  the  Insolvent  Debtors'  Court.     The  in- 
HowARD      solvent  act  discharges  only  such  debts  as  are  comprized  in 
V-  the  schedule.     But  it  is  said  that  the  defendant  was  guilty 

of  a  breach  of  duty  in  omitting  to  insert  his  debt  in  the 
schedule.  A  breach  of  dnty  would  have  been  the  subject  «f 
a  cross  action;  but  it  could  not  destroy  an  existing  debt. 
Supposing  that  Howard  was  the  attorney  of  the  plaintiff,  it 
might  have  been  a  question  whether  his  fraud  or  negligent 
was  a  defence  to  the  action,  if  the  point  had  been  properly 
brought  before  the  Court.  The  two  letters  are  condusive 
evidence  that  the  defendant  did  not  suppose  that  she  was 
discharged  from  the  plaintiff's  debt,  as  they  are  wtitten 
subsequently  to  her  leaving  prison. 

F.  Kdly,  contrA.  If  the  plaintiff  had  done  his  dnty,  ^ 
defendant  would  have  been  discharged  from  this  debt; 
and  he  cannot  take  advantage  of  his  breach  of  dutjr.  It 
was  urged  at  the  trial  that  the  plaintiff  was  not  the  defend^ 
ant's  attorney.  He  acted  however  as  sndi  up  to  the  pe^ 
Hod  of  her  obtaining  her  discharge^  and  the  reason 
Miigned  for  his  ttot  directly  acting  for  her  on  that  oceasfon 
is,  that  he  was  not  qualified  to  practise  in  the  Insotvent 
Debtors'  Court.  Even  then  the  schedule  was  prepared  in 
his  office  by  himself  or  his  clerk ;  and  he  might,  and  pro- 
bably would,  have  made  a  charge  to  her  for  so  doing.  If 
the  omission  to  place  the  plaintiff's  debt  in  the  schedule  had 
been  by  the  fraudulent  agreement  of  both  parties,  it  would 
have  operated  as  a  bar  to  an  action  subsequently  brought 
for  such  debt,  as  being  contrary  to  the  policy  of  the  law 
and  a  fraud  upon  the  other  creditors.  When  an  individual 
takes  the  benefit  of  the  insolvent  act,  a  judgment  is  by  his 
consent  entered  up,  in  order  that  the  creditors  may  the 
more  readily  obtain  possession  of  the  effects.  In  Jackwn 
v.  Davtscm  (a)  a  warrant  of  attorney,  which  an  insolvent 
had  given  to  a  creditor  to  induce  him  to  withdraw  his 
opposition,  ^as  set  aside,  on  the  ground  that  ihe  agree- 

(a)  4B.&Aid.  691. 
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aienlp  in  purmiance  of  which  the  warrant  of  attorney  was 
fHreo»  was  contrary  to  the  policy  of  the  insolvent  act,  inas- 
aucli  as  it  enabled  the  creditor  to  take  to  himself  a  large 
portion  of  the  future  effects,  which  it  was  the  intention  of 
the  iegislaiure  ahould  be  distributed  aoftongst  all  the  cre- 
ditors.    The  breach  of  duty  cannot  be  considered  as  merely 
groond  fiar  a  cross  action,  but  is  a  good  defence  to  the  pre- 
sent action.     If  A.  owe  B.  a  sum  of  money,  and  gives  him 
a  dieqae  for  the  amount  on  JI*b  bankders,  which  cheque  J3. 
aeglecta  to  present  in  due  time,  and  the  bankers  fail,  the 
cheque,  though  never  used,  shall  operate  as  a  discharge  of 
the  debt  by  reason  of  the  holder's  laches.     So  here,  the 
lacbea  of  the  plaintiff  in  not  putting  his  debt  on  the  sche- 
dole  discharges  that  debt,  and  consequently  is  a  good  de- 
fence to  this  action.     But  the  case  is  here  indeed  stronger; 
for  the  plaintiff  not  only  neglected  to  put  his  debt  upon 
Uie  schedule,  but  committed  an  actual  fraud,  having,  as 
was  found  by  the  jury,  wilfully  concealed  his  own  debt,  in 
order  that  it  might  not  be  placed  in  the  schedule,  and  the 
defendant  be  thus  discharged.      If  a  cross  action  were 
Ipfoiiglii,  the  damages  to  be  recovered  in  that  cross  action 
would  be  the  precise  sum  recovered  in  this.    Therefore,  ki 
order  to  avoid  circuity  of  action,  the  laches  and  fraud  must 
be  admitted  as  a  defence  to  the  present  action :  Alderson 
V.  Lamgiah{a\  decided  in  the  K.  B.  before  Lord  Tenitr^ 
dcmCJ. 

Cmmpbillf  m  reply,  cited  Tayhr  v.  Buchanan  (6). 

Dbmman,  C  J. — This  is  a  motion  for  a  new  trial  or  to 
enter  a  veidict  for  the  defendant,  on  the  ground  of  fraud, 
iam  of  opinion  that  there  is  no  ground  which  will  warrant 
as  in  iUreotii^  a  verdict  to  be  entered  for  the  defendant. 
This  case  may  be  dastingaisheil  from  the  cases  which  have 
been  hitherto  decided,  as  here  the  debt  never  appeared  in 

(a)  Not  reported.  (B)  4  B.  &  C.  419;  6  D.  &  R.  491. 
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the  schedule.     A  creditor  is  not  bound  to  come  in ;  and  if 
j^r^^fT^      he  do  not  come  in,  it  is  no  fraud  on  his  part  to  endeavour 
V,  to   obtain    payment   or   security    for    his    debt.       It  is 

otherwise  where  a  party  apparently  comes  in  with  the  rest 
of  the  creditors,  and  afterwards  takes  a  new  security. 
This  case  is  different  from  Jackson  v.  Davison  {a)  and  Car^ 
penter  v.  White,  (b)  In  the  latter  case  there  was  an  express 
promise  by  the  debtor.  As  to  the  fraud,  if  the  fraud  were 
distinctly  made  out,  the  verdict  ought  to  be  set  aside. 
From  the  finding,  it  appears  that  there  was  fraud ;  that  the 
plaintiff  wilfully  concealed  his  debt  that  it  might  not  be 
put  into  the  schedule,  but  we  do  not  think  the  finding  is 
warranted  by  the  facts  proved ;  for  there  is  evidence  to  shew 
that  the  defendant  did  not  expect  that  she  was  released  from 
the  debt  to  the  plaintiff.  There  is  proof,  on  the  other 
hand,  that  there  was  a  wilful  concealment  by  both  parties ; 
but  as  the  jury  have  found  a  special  verdict,  and  as  we 
think  that  the  facts  are  not  properly  ascertained,  a  new 
trial  must  be  had.  Probably  the  question  will  then  arise 
whether  this  is  a  defence  under  the  general  issue.  At 
present  we  think  that  the  jury  have  come  to  a  conclusion 
not  warranted  by  the  evidence. 

Parke,  J. — I  am  also  of  opinion  that  a  new  trial  ought 
to  be  had*  The  jury  have  found  fraud  on  the  part  of  the 
plaintiff,  and  we  are  not  at  liberty  to  disregard  their  find« 
ing.  But  it  appears  to  us  that  there  are  no  premises 
which  warrant  the  conclusion.  If  this  debt  was  omitted  to 
be  put  in  the  schedule  with  the  consent  of  the  defendant, 
it  is  contended,  from  the  authority  of  Jackson  v.  Davison, 
that  it  was  a  fraud  on  the  insolvent's  creditors.  I  think 
this  case  is  distinguishable  from  Jackson  v.  Davison,  as 
there  the  name  of  the  plaintiff  was  included  in  the  sche* 
dule*  There  is  no  fraud  in  a  creditor  having  his  name 
omitted  in  the  schedule.  If  he  execute  a  composition 
deed,  and  thereby  hold  out  to  the  rest  of  the  creditors  that 

(a)  4  B.  &  Aid.  691.  (6)  8  B.  Moore,  931. 
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he  has  come  in  with  them,  it  is  a  fraud  on  his  part;  but  if 
he  do  not  hold  himself  out  as  having  received  a  compo- 
sition for  his  debt,  there  is  no  fraud.  If  the  jury  shall  v. 
be  of  opinion  that  a  debt  was  fraudulently  omitted  by  the  B^^o^-^^zi. 
plaintiff  in  breach  of  his  duty,  without  tlie  consent  of  the 
defendant,  it  will  then  be  for  the  Court  to  consider  whether 
that  is  a  good  defence  under  the  general  issue.  The  argu- 
ment that  this  ought  to  be  a  defence,  in  order  to  avoid 
circuity  of  action,  has  great  weight  with  me.  The  cases 
on  this  subject  are  collected  in  a  note  to  2  Wms.  Sound,  150. 
I  give,  however,  no  final  or  decisive  opinion  on  this  point. 
I  should  observe  that  there  is  no  finding  by  the  jury  that 
the  debt  was  omitted  from  the  schedule  by  mutual  agree- 
ment of  the  parties. 

Taunton,  J. — I  also  am  of  opinion  that  a  new  trial 
must  be  had  in  this  case.  My  reason  for  thinking  so  is, 
that  the  jury-have  found  fraudulent  conduct  on  the  part  of 
the  plaintiff;  though,  upon  >lookiii|;  at  the  evidence,  I  have 
great  doubt  whether  the  jury  were  warranted  in  finding 
such  fraud. 

Patteson,  J. — I  also  think  that  there  must  be  a  new 
trial  in  this  case.  The  Court  is  much  hampered  by  the 
way  in  which  the  jury  have  given  their  verdict.  They  first 
gave  a  verdict  for  the  defendant,  and  then  for  the  plaintiff. 
1  do  not  think  that  they  were  warranted  in  finding  for  the 
defendant. 

Rule  absolute  for  a  new  trial  on  condition  of 
admitting  the  debt. 
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1839. 

The  King  v.  The  Inhabitaots  of  Penbtn. 

From  1815  to  By  an  order  of  two  justkea  of  the  peace  for  the  coua^ 
J^'af  "^"^  ^f  Corawall,  whereby  Honour  GiU,  widow,  and  her  three 
rent  ofe^three  children,  were  removed  from  the  parish  of  Budock  to  thn 
adwellme-  borongh  of  Penryn,  both  in  Cornwall*  The  Court  of 
^^^^of  B  ^^^^^  SessioM  confirmed  the  order,  subject  to  the  opi- 
cftkt  vaiut  cf  nion  of  this  Court  upon  the  following  case. 
d^a£^  bT"'  ^"^  ISls; Henry  GOi.  the  deceased  husband  of  the  pau- 
five  sets  of  a-  per,  took  of  Mr.  Edgcanm  a  tenement,  consisting  of  three 
sepan^  en-  rooms,  in  the  borough  of  Penryn,  at  the  rent  of  6/.  per 
trances,  under  y^g^.  These  rooms  originally  formed  part  of  m  dwelling* 
by  fimich  A.  house,  which,  prior  to  1815,  bad  been  divided  into  five  dis- 
^^^^tEix°^  tinct  dwelling-houses,  of  which  the  three  rooms  ooco^ed 
&c.,  for  the  by  Gill  foraied  one,  each  having  a  separate  front  door. 
^^'^^^^^  The  tenement  rented  by  Gilt  consisted  of  two  rooms  on 
amount  to  be  the  ground  floor,  over  which  were  three  chambersi  one  ob- 
bis  rent:—       cMpJcd  by  GUI,  the  access  to  which  was  by  stairs  in  the 

Held,diat  J.    comer  of  one  of  the  rooms  on  the  ground  floor.    The 
gained  a  set- 

dement  in  B.    Other  two  chambers,  forming  part  of  another  tenement,  were 

separately  occupied  by  two  other  persons,  and  were  en- 
tered from  a  staircase  leading  from  an  open  or  common 
passage,  as  it  originally  stood  before  the  house  was  divided; 
and  in  the  chamber  oocapied  by  Gill  was  a  door  leading  to 
the  originni  staircase,  but  which  was,  upon  the  division  of 
the  house,  nailed  up,  and  so  remained.  The  oAer  lene* 
ments  were  occupied  by  other  tenants.  It  was  agreed 
between  Giil  and  the  landlord  that  Gill  should  pay  all  the 
rates  upon  the  whole  property,  the  amount  to  be  deducted 
from  his  rent.  Gill  was  accordingly  rated  to,  charged  with, 
and  paid  the  church,  poor,  and  highway  rates  for  the 
borough  of  Penryn,  between  1815  and  1830,  for  the  whole 
premises,  in  one  entire  sum  or  charge.  The  aggregate 
annual  value  of  these  premises  amounted  to  l6/.  being  the 
rent  which  the  landlord  received  for  the  same,  but  the  value 
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of  tim  teM«Mt  MBttpwd  by  Gill  was  on<kr  10^  a  jim.  ^9^- 

In  piuri«imce  of  the  agrecMeot  with  bh  Imilo^i,  Gill,  j^  ^^^^ 

"mhmn  te  ttOfad  lui  rMt,  wat  iUow/ed  tfae  Amount  of  the  p» 

ff«feet  whkh  he  h»d  froei  time  to  tine  paid.      GiU  was  not  ^^*^'' 
answerable  for  the  rent  of  any  of  ibe  other  tenants,  nor 
hnd  he  any  connection  with  or  control  over  theas. 

fU&tf,  ID  support  of  the  order  of  sessions.  The  ques- 
tioo  for  the  deeisioa  of  the  Court  is»  whether  GM  gained 
a  settlement  in  Penryn  by  being  rated  and  paying  rates  for 
a  lenensent  of  above  the  value  of  10/.  a  year>  he  having 
noenpind  only  a  tenement  under  that  valne.  This  qnes- 
lien  has  been  decided  by  the  Court  in  two  recent  oases. 
The  case  of  The  Kit^  v.  St*  Patkcras{d)  determined  that  a 
settlement  can  be  gained  by  the  payment  of  rates,  if  the 
tenement  be  of  the  value  of  lO/.  in  respect  of  which  the 
rale  is  imposed.  It  amines  no  difference  that  the  party 
paying  the  rate  is  afterwards  reimfonrted  the  snm  paid  by 
him.  The  Kkig  v.  L^wer  Heyf&rd{b),  The  King  v.  Tie 
ItAMimmti  ^  JxmmOh  (e).  The  King  v.  Simpleiou  (d). 


F.  iLMg4  contvi.  The  eases  of  The  King  w.  Si.  Pancras, 
and  The  King  v.  Lmoer  He^^md,  ars  opposed  to  4he  cases 
of  r*e  King  v.  Mng^n  (e),  and  The  King  v.  Penrynif), 
and  th^  Comt  bav«  4o  determioe  which  of  these  conflioting 
deeisions  are  1o  be  adhered  to.  By  the  13  and  14  Car.  2, 
€•  t€>  a.  ly  two  jnstlGes  may  remove  any  person  lakdy  4k> 
become  chargeable  and  ceasing  to  settle  in  any  tenement 
nwdor  Ae  yeariy  vatae  of  10/.  to  the  place  where  he  was 
legally  selltled,  for  the  space  of  40  days.  After  the  pas- 
sing of  dMs  statute)  if  a  paiiy  had  resided  40  days  in  « 
tenement  under  the  yearly  value  of  10^.  he  was  irremovable, 
and  consequently  gained  a  aettlement  in  the  parish  wbese 

(s)  a  ft.  &  C.  ISt.  (i)  Borr.  Settlement Cssesy 649. 

(ft)  1  fi.  It  A4ol.  n.  (c^  1  East,  S88. 

<<9  a  East,  aes.  (/)dM.&S.449. 
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the  tenement  was  situate.    If  any  one  occupied  a  tene- 
j^  jj^^f^     ment  of  greater  annual  value  than   lOL,  he  could  not  be 
V.  removed  at  any  time,  and  if  he  therefore  chose  to  reside 

in  the  parish  for  40  days  he  acquired  a  settlement  there. 
By  ]  James  2,  c.  17)  it  was  declared  that  the  40  days  con- 
tinuance of  a  person  in  a  parish  for  the  purpose  of  gaining 
a  settlement  should  commence  after  delivery  of  notice  to 
the  overseers  of  the  parish.    This  statute  did  not  apply  to 
any  person  who  rented  a  tenement  of  the  value  of  \0L, 
such  a  person  acquired  a  settlement  without  notice ;  it  was 
therefore  only  necessary  for  those  who  occupied  tenements 
under  10/.  to  give  notice  to  the  overseers.     The  act  of 
S  W  Sf  Mary,  c.  1 1 ,  is  the  next  in  order :  the  6th  section  of 
that  statute  enacted,  that  if  any  person  who  should  come  to 
inhabit  any  parish  should  be  charged  and  pay  his  share  to- 
wards public  taxes  or  levies  of  the  said  parish,  then  he 
should  be  deemed  to  have  a  legal  settlement  in  the  same, 
though  no  notice  in  writing  were  delivered.     This  statute 
made  the  payment  of  rates  equivalent  to  notice  to  the  over- 
seers. The  only  persons  on  whom  it  was  incumbent  to  give 
notice  were  persons  who  occupied  tenements  under  the 
annual  value  of  10/.;  this  statute  therefore  only  applied  to 
occupiers  of  tenements  under  the  value  of  10/.      This 
would  therefore  be  the  state  of  the  law  at  this  period  of 
time,  as  to  the  acquisition  of  a  settlement  by  rating  a  per- 
son who  was  charged  and  paid  the  taxes  and  rates  for  a 
tenement  under  the  annual  value  of  10/.  and  gained  a  settle- 
ment by  such  payment.    A  person  who  was  charged  and 
paid  the  taxes  and  rates  for  a  tenement  above  the  annual 
value  of  10/.  did  not  gain  a  settlement  by  such  payment  of 
the  rates  and  taxes.     After  this  singular  state  of  the  law, 
the  legislature  passed  the  act  of  35  Geo.3,  c.  101.     The 
third  section  of  that  statute  enacted  that  no  person  coming 
into  any  parish  should  gain  any  settlement  by  delivery  of 
any  notice  in  writing ;  and  the  fourth  section  of  the  same 
statute  declares,  that  no  person  who  shall  come  into  any 
parish  shall  gain  a  settlement  in  such  parish  by  paying  ^his 
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ttxes.  Sic.,  in  respect  of  anjr  tenement  or  tenements,  not 
being  of  the  value  of  10/.  The  legislature  evidently  in- 
tended that  this  statute  should  be  applicable  only  to  those 
persons  iwho  might  formerly  acquire  a  settlement  after 
notice  given  to  the  overseers;  or,  in  other  words,  to  the  oc- 
cupiers of  tenements  under  the  annual  value  of  10/.  It 
was  not  the  intention  of  the  framers  of  the  act  that  a  mere 
rating  of  a  tenement  above  the  value  of  10/.  should  confer 
a  settlement.  The  3d  and  4th  sections  of  the  act  must 
be  construed  together;  and  if  the  two  sections  be  taken 
together  it  will  be  seen  that  they  apply  to  cases  where 
notice  was  formerly  necessary.  The  facts  of  this  case  are 
precisely  the  same  as  in  The  King  v.  Penryn;  the  dwelling- 
house  may  have  been  the  same  in  both  cases.  The  law  is 
since  altered  by  6  Geo.  4,  a  57 ;  and  a  settlement  by  rating 
cannot  now  be  acquired.  The  case  merely  states  that  Gill 
paid  the  rates  between  1815  and  1830.  It  does  not  ap- 
pear that  the  rating  took  place  previously  to  the  passing  of 
6  Geo.  4,  c.  57.    The  rating  may  have  been  in  1829* 

Denman,  C.  J. — Upon  reading  this  case  we  cannot 
doubt  that  the  Court  of  Quarter  Sessions  meant  that  Gill 
was  rated  to,  and  charged  with,  and  that  he  paid,  the  churchy 
poor,  and  highway  rates  during  all  the  period  of  time  be- 
tween the  years  1815  and  1830.  There  was  therefore  a 
rating  previously  to  the  passing  of  6  Geo,  4,  c.  57*  The 
act  of  35  Geo,  S,  c.  101,  declares  that  no  person  shall  gain 
a  settlement  by  being  charged  with,  and  paying  his  share 
towards,  the  public  taxes  or  levies  of  the  parish,  in  respect 
of  any  tenement  not  being  of  the  yearly  value  of  10/.  It 
would  be  too  much  to  infer,  according  to  the  ingenious 
argument  of  Mr.  Kelly,  that  this  act  applies  only  to  cases 
where  notice  to  the  overseers  of  the  parish  of  a  coming 
to  inhabit  was  formerly  necessary.  The  cases  of  Rex  v. 
hKngtofi,  and  Rex  v.  Penryn,  were  referred  to  and  much 
considered  in  Rex  v.  Si.  Pancras,  and  were  deliberately 
overruled* 
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IMft.  Pabkb»  J««-<There  is  a  period  of  timo  when  a  point  of 

^^^^^^      •essioDs  law  must  be  considered  as  settled*    This  question 

9.  has  been  twice  considered;  namelyi  in  Rtx  ▼.  5l«  Pancmi, 

PiNarir.     gg j  iQ  |{^  ^^  Lower  Hejifordf  we  cannot  now  decide  oon* 

trary  to  those  two  cases* 


Taunton,  J.  concurred. 


Order  of  Sessions  oonfirmed. 


The  Kino  t>.  Evan  Owbn  Jonxs,  Thomas  Tbvbt» 
EtiafABiTH  TauBt,  and  Blibabbth  Tbvby  the 
Younger. 

An  indictment  AT  the  General  Quarter  Sessions  held  for  th^  city  of 

Scy  to'^embk.  ^"*"*^'  *°  October,  1830,  the  defendants  were  found  guilty 
zle  tlie  goods  upon  an  indictment  for  fraudulently  concealing  the  goods 
mast  Btatrthe  ^^  Joms^  who  had  been  declared  a  bankrupt. 
tfa<l|ng>  peti;  Thejint  cQutit  of  the  indictment  sUted,  that  on  the  9d 
tor^s  debt,  and  day  of  December,  9  Geo.  4,  a  commission  of  bankruptcy 
bankra*^"^*"^  issued  against  Jonei,  directed  &c*j  By  virtue  of  which 
Itisnotsnf-  commission  the  commissioners  found  that  Jones  bad  be* 
that'acommiak  ^^^®  *  bankrupt  within  the  meaning  of  the  statute  then  in 
sion  issued  un-  force,   and  adjudged  him  a  bankrupt  accordingly ;    And 

uCP  which  this 

party  was  duly  ^^at  all  the  defendants,  contriving  to  cheat  the  creditors  of 
found  and  de-  Jofi^s,  on  the  lOth  day  of  December,  in  the  year  aforesaid, 

cftiretftobea      ...  - 

bankrupt.         did  conspire  unlawfully,  fraudulently,  and  agamst  the  form 

of  the  statute  in  such  case  &c.  to  remove,  conceal,  and 
embezzle  a  great  part  of  the  personal  estate  of  Jwe$,  that 
is  to  say,  twenty-two  Bank  of  England  notes  of  the  value 
of  100/.  each;  and  that,  in  pursuance  of  such  conspiracy, 
Jones  did,  on  the  said  IQth  day  of  December^  unlawfully 
deliver  and  cause  to  be  delivered  to  Elwiheth  Trub^^  and 
Elizabeth  Truby  did  receive  and  have  of  and  from  the  said 


First  count. 


Pevrtk. 
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taxes,  8cc.,  in  respect  of  anjr  tenement  or  tenements,  not 
being  of  the  value  of  10/.  The  legislature  evidently  in-  .jTl  ^^ 
tended  that  this  statute  should  be  applicable  only  to  those  _  v. 
persons  who  might  formerly  acquire  a  settlement  after 
notice  given  to  the  overseers;  or,  in  other  words,  to  the  oc- 
cupiers of  tenements  under  the  annual  value  of  10/.  It 
was  not  the  intention  of  the  framers  of  the  act  that  a  mere 
rating  of  a  tenement  above  the  value  of  10/.  should  confer 
a  settlement.  The  dd  and  4th  sections  of  the  act  must 
be  construed  together;  and  if  the  two  sections  be  taken 
together  it  will  be  seen  that  they  apply  to  cases  where 
notice  was  formerly  necessary.  The  facts  of  this  case  are 
precisely  the  same  as  in  The  King  v.  Penryn;  the  dwelling- 
house  may  have  been  the  same  in  both  cases.  The  law  is 
since  altered  by  6  Geo.  4,  c;  57 ;  and  a  settlement  by  rating 
cannot  now  be  acquired.  The  case  merely  states  that  Gill 
paid  the  rates  between  1815  and  1830.  It  does  not  ap- 
pear that  the  rating  took  place  previously  to  the  passing  of 
6  Geo.  4,  c.  57-    The  rating  may  have  been  in  1829* 

Denman,  C.  J. — Upon  reading  this  case  we  cannot 
doubt  that  the  Court  of  Quarter  Sessions  meant  that  Gill 
was  rated  to,  and  charged  with,  and  that  he  paid,  the  church, 
poor,  and  highway  rates  during  all  the  period  of  time  be- 
tween the  years  1815  and  1830.  There  was  therefore  a 
rating  previously  to  the  passing  of  6  Geo.  4,  c.  57*  The 
act  of  35  Geo.  3,  c.  101,  declares  that  no  person  shall  gain 
a  settlement  by  being  charged  with,  and  paying  his  share 
towards,  the  public  taxes  or  levies  of  the  parish,  in  respect 
of  any  tenement  not  being  of  the  yearly  value  of  10/.  It 
would  be  too  much  to  infer,  according  to  the  ingenious 
argument  of  Mr.  Ke/fy,  that  this  act  applies  only  to  cases 
where  notice  to  the  overseers  of  the  parish  of  a  coming 
to  inhabit  was  formerly  necessary.  The  cases  of  Rex  v. 
IsKngtofi,  and  Rex  v.  Penryn,  were  referred  to  and  much 
considered  in  Rex  v«  St.  Pancras,  and  were  deliberately 
overruled. 


The  King 

V. 
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1839.        fully  and  fraudulently  concealing  a  great  part  of  the  per- 
sonal estate  of  Jones,  then  and   there  of  great  value  &c. 
to   the  great  damage  8cc.       Seventh  count,  that  Jones 
Jones.        having  been  adjudged  and  declared  a  bankrupt  as  afore* 
coun  .  ^^jj^  ^^j  ^1^^  commission  being  in  force/  the  four  defend- 
ants,  on  8cc.   did  conspire  unlawfully  to  conceal  a  great 
part  of  the  personal  estate  of  the  said  Jones,  then  and  there 
of  great  value  8cc.>  to  the  great  damage,  &g. 
Certiorari.  This  indictment   was   removed    by  certiorari  into  the 

Court  of  King's  Bench,  and  in  Trinity  term  last,  Bompas, 
Serjt.,  obtained  a  rule  nisi  to  arrest  the  judgment,  against 
which, 

Merewether,  Seijt.|  now  shewed  cause.  The  objection 
to  this  indictment  is,  that  it  omits  to  state  the  petitioning 
creditor's  debt,  the  trading,  and  the  act  of  bankruptcy. 
These  averments  were  necessary  under  the  5  Geo.  2,  c.  30 ; 
but  they  are  not  required  by  6  Geo.  4,  c.  16,  the  act  now 
in  force.  The  language  of  the  latter  statute  differs  mate- 
Felony,  under  rially  from  that  of  the  former.    The  5  Geo.  2,  c.  30,  enacts 

8. 1.      '  '    '-"^y  ^^^  ^^^  section,  that  if  any  person  who  hath  become  d 

bankrupt  within  the  meaning  of  the  statute  then  in  force 
concerning  bankrupts,  and  against  whom  a  commissioii 
shall  have  been  awarded,  and  who  shall  have  been  declared 
a  bankrupt,  shall  conceal  any  part  of  his  personal  estate,  to 
the  value  of  20/.,  with  intent  to  defraud  his  creditors,  he 
Felony,  under  shall  be  deemed  guilty  of  felony.  The  6  Geo.  4,  c.  16« 
s.  i*«/'^^^'  «•  ^^^»  enacts,  that  if  any  person  against  whom  any  com-^ 

mission  shall  be  issued,  whereupon  such  person  shall  have 
been  declared  bankrupt,  shall  conceal  any  part  of  his  estate, 
with  intent  to  defraud  his  creditors,  every  such  bankrupt 
shall  be  guilty  of  felony,  and  shall  be  liable  to  be  trans- 
ported for  life,  or  for  such  term,  not  less  than  seven  years^ 
as  the  Court  before  which  he  shall  be  convicted  shall  ad* 
Distinction  judge.  There  is  this  difference  between  the  language  of 
enactments.      ^^^  ^^^  statutes : — the  former  statute  says,  that  if  any  per- 

9QU  who  shall  be  a  bankrupt ;  the  latter  statute  says,  if  any 
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person  against  whom  a  commission  has  issued,  shall  conceal  1859. 
bis  property,  he  shall  be  guilty  of  felony.  Under  the  xheKiKo 
statute  of  5  Geo,  £,  it  was  a  condition  precedent  to  a  convic-  ^  v. 
tion,  that  the  party  should  be  a  bankrupt,  and  that  a  com- 
mission should  have  issued  against  hiin,  and  that  he  should 
under  that  commission  have  been  declared  a  bankrupt. 
Under  the  statute  of  6  Geo.  4,  the  only  condition  is,  that 
a  commission  shall  have  issued,  and  that  the  party  shall 
under  it  have  been  adjudged  a  bankrupt.  The  present  in- 
dictment, though  it  must  be  admitted  not  to  be  so  framed  as  to 
be  good  under  the  old  statute,  is  yet  sufficient  under  the  new. 

There  is  another  ground  upon  which  this  indictment  Second  ground 
may  be  supported, — that  it  is  an  indictment  for  a  con-  to  do "unlaJl^^ 
spiracy  to  do  an  unlawful  act.     It  appears  from  the  case  ^^ 
of  The   King  v.   Turner  (a),  which  was  cited  when  the 
rule  nisi  was  obtained,  that  the  combining  to  do  an  un- 
lawful  act   is   a    conspiracy.      The  concealment  of  the 
goods   was   unlawful;    for  a   commission   having  issued 
under  the  great  seal»  and  the  party  having  been  declared 
a  bankrupt^  it  was  his  duty  to  put  his  goods  under  the 
custody  of  the  law.     [Parke,  J.  Then  if  a  commission 
illegally  issue  against  a  man,  he  is  liable  to  be  transported 
for  seven  years  if  he  do  not  surrender  under  the  com- 
mission.]   The  adjudication  by  the  commissioners  forms  a 
primA  facie  case  of  the  party's  being  a  bankrupt ;  and  as 
the  primary  object  of  the  Bankrupt  Act  is  to  secure  an 
equal  division  of  the  property  amongst  the  creditors,  it 
may  have  been  considered  by  the   legislature  that  such 
object  would   be   best  effectuated   by  declaring,  that  in 
all  cases   where  a  commission  of  bankrupt  has  issued, 
although  it  may  be  supersedable,  the  party  shall  give  up 
his  property  to  the  commissioners  appointed  by  that  com- 
mission^  and  shall  not  attempt  any  concealment.     The 
cases  of  King  v.  Punshan  {b).   Guinness  v.  Carroll  (c),  and 

(a)  13  East,  998.  (c)  9  Mann.  &  Ryl.  139. 

(b)  3  Campb.  96. 

O 
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.i83f .       :i^  V.  i^r^'M  (a)»  ^hich  may  be  relied  upon  on  ib<^  olber 
aidej  are  til  cases  under  the  statute  of  Geo.  2, 


.V. 


Bompas,  Serjt*  in  support  of  tiie  niotioi),     Tbe.CQi^rt,  in 
construing  a  statute^  will  not  inier  that  Ibe  weirds  constitute 
a  crime  if  they  will  beai'  another  consfruction.    The  statute 
^f  GfiQ.  4  does  not  contain  the.  same  words«  but  it  contaiils 
the  same  provisions  a;s  the  aict  of  G$o*  ^4    The  ll^th 
section  refers  to  tbe  18th  section^  and  that  section  de^clar^s 
•vbo  shall  be  bankrupts.    A  commission  cannot  lawfully 
issue  against  a  party,  unless  he  is  a  trader,  owes  a  debt  of 
M  certain  amount,  and  has  committed  an  act  of  bankruptcy. 
■Here«  the  indictmeiiit  having  omitted  to  state  ^hese  circum* 
gtanceSi  it  is  to  be  assumed  that  they  did  not  exist ;  eop- 
sequently  tbe  commissioners  had  no  authority,  and  the 
party  might  have  brought  an  action  against  the  messenger 
of  the  cqmmissiou  for  these  very  goods.    A.  party  cannot 
b^. indicted  for  stealing  bis  own  goods  (b).     The  defendant 
«migbt  have  n&aintained  an  action  for  these  very  goods*  and 
yet  be  is  to  be  found  guilty  of  and  punished  for  conspiring 
tO'  remove  them*     [Taunton^  J.  Tbe  gistof  the  indictment 
iathe^  conspiracy.}    There  are  not  auiScient  averments  to 
4nake  tbe  crime  charged  a  conspiracy.     It  does  not  appear 
;tbat  the  act  done  was  unlawful.    A  conspiracy  is  the  com- 
shining  :to,  do  an  unlawful  act,  or  to  do  a  lawful  aot  by 
.unlawful  means.    (Here  he  was  stopped  by  the  Court.) 

Dbnman^  C  J.-^It  is  quite  dear  that  if  the  indictment 
;had  beqn  for  felony,  it  would  have  been  informal  in  its 
.|)reseiit  shape*  There  must  have. been  averments  that 
.the  defendant  had  traded  and  become  a  bankrupt.  The 
.question,  th^ii  arises  whether  the  indictihent  can  be  sup- 
ported as  charging  a  conspiracy  to  defraud  the  creditora  cf 
va  .bankrupt  de  facta,  a  commission,  primA  Jucit  gQod> 

(a)  1  Leach's  C..C.  12.  .  purpose  of  charging  a  bailee  or  the 

(h)   Except  where  the  larceny      hundred.     H.  P.  C.  67. 
is  committed  by  the  owner  for  the 
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iMiTiDg  issaed  against  him.     The  same  answer  ap))1ied  to         I8di^. 
both ;  if  it  was  necessary  to  state  the  trading,  act  of  bank-^     tlTw"*'^ 
ruptcy,  and  petitioning  creditor's  debt  in  the  one  case,  it  is  v. 

so  in  the  other.  If  the  party  was  not  a  trader,  the  commis*  Johes. 
sion  was  illegal.  The  indictment  should  have  charged  an 
unlawful  act ;  but  the  only  act  stated  is  the  removal  and 
concealment  of  the  goods ;  whereas,  if  the  commission  is 
bad,  the  party  had  a  right  to  remove  them.  Were  we  to 
hold  the  indietmenl  good,  this  absurdity  would  follow,  that 
a  person  might  recover  goods  by  action,  and  yet  be  de- 
clared a  felon  for  removing  those  identical  goods.  No  un^ 
lawful  act,  therefore,  is  stated.  A  conspiracy  is  the  com- 
bining either  to  da  an  unlawful  act,  or  to  do  a  lawful  act 
by  unlawful  means.  I  am  of  opinion,  therefore,  that  thid 
indictnsent  for  conspiracy  cannot  be  supported,  and  that 
judgment  must  be  arrested. 

Pabkb,  J. — I  am  also  of  opinion  that  the  rule  to  arrest 
the  judgment  in  this  case  must  be  made  absolute.  In  an 
indictment  it  should  be  stated  either  that  an  unlawful  act 
was  dooe,  or  that  a  lawful  act  was  done  in  an  unlawful 
manner*  it  is  said  that  the  act  charged  is  unlawful ;  but  I 
do  not  think  that  suflScient  is  stated  in  the  indictment  to) 
Bake  it  appear  that  the  act  is  unlawful.  This  indictment 
would  not  have  been  sufficient  under  the  stat.  of  5  Geo,  2. 
The  only  question  is  upon  the  112th  section  of  6  Geo.  4. 
I  am  of  opinion  that  the  1 12th  section  refers  to  the  18th 
seeiioD  of  the  same  act,  and  that  it  is  not  such  an  offence 
as  the  statate  was  intended  to  provide  for,  to  remove  goods, 
or  conceal  goods  from  the  commissioners,  unless  the  com« 
mission  be  valid.  The  word  "  commission''  made  use  of  in 
the  I  l€tb  section,  must  mean  **  such  commission  as  is  before 
mentioned."  Other  parts  of  the  same  act  require,  that 
before  a  commission  shall  be  issued,  an  act  of  bankruptcy 
shall  have  been  committed,  and  that  the  party  shall  awe  k 
debt  to  a  certain  amount. 

G  2 
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1839.  Taunton^  J, — I  am  of  the  same  opinion.    The  rule  as 

^pT^t^      to  indictments  I  apprehend  to  be  this  :  that  all  those  cir- 
V.  cumstances  must  be  stated  which  shew  that  some  offence 

^02f£s.  ixiust  necessarily  have  been  committed^  and  not  merely  so 
much  matter  as  will  induce  a  probability  of  such  offence 
having  been  so  committed.  It  is  not  sufficient  that  the 
commission  issued,  or  that  the  commissioners  adjudgec) 
him  a  bankrupt ;  he  must  actually  have  become  a  bankrupt. 
Now  this  indictment  states  nothing  of  the  sort.  In  every 
commission  there  is  a  recital  of  the  trading,  petitioning 
creditor's  debt,  and  act  of  bankruptcy.  Here,  after  stating 
that  the  commission  had  issued,  they  should  have  proceeded 
as  in  the  commission  itself,  to  state  that  he  had  traded  and 
become  a  bankrupt,  as  well  as  that  he  was  so  found  by  the 
commissioners.  The  commissioners  may  have  done  all 
that  they  have  done,  without  Jones  having  ever  legally 
subjected  himself  to  their  authority  by  the  commission  of 
an  act  of  bankruptcy ;  and  if  this  were  so,  it  was  not  an 
unlawful  act  in  him  to  remove  the  goods  and  conceal  them 
from  these  unauthorized  commissioners.  If  the  goods  hac} 
been  in  the  possession  of  the  commissioners  he  might  have 
re-taken  them,  and  in  so  doing  have  at  most  committed  ^ 
trespass ;  and  the  case  of  The  King  v.  Tunier  shews  that 
a  combining  to  commit  a  trespass  does  not  amount  to  a» 
conspiracy. 

Patteson,  J. — I  am  of  the  same  opinion.  It  was  con- 
ceded on  the  part  of  the  prosecutor  of  this  indictment,  and 
several  cases  shewed,  that  under  the  old  act  there  used 
always  to  be  inserted  in  the  indictments  allegations  of  a 
tjading  and  committing  of  an  act  of  bankruptcy.  It  was 
then  endeavoured  by  him  to  be  shewn  that  the  6  Geo.  4, 
c.  16,  made  this  unnecessary,  and  that  any  man  de  facto 
found  to  be  a  bankrupt,  by  conspiring  to  remove  his  goods, 
and  to  conceal  them  from  the  commissioners,  is  guilty  of 
doing  an  unlawful  act.    It  appears  to  me  that  this  cannot 
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be.     Ill  the  former  part  of  the  statute  it  is  declared  what         l^S^* 
person  may  be  a  bankrupt,  and  throughout  the  rest  of  the     j^^  ^^^^^ 
act  it  is  said  ''  such  bankrupt.**    I  am  of  opinion,  therefore,  v* 

that  the  allegations  as  to  the  bankruptcy  are  deficient,  and 
that  this  Indictment  is  bad. 

Judgment  arrested. 


Hull  Dock  Company  v.  Priestly. 

Debt  for  tonnage  dues,  payable  in  respect  of  ships  and  Vessels  taking 
-       ^   ,       ,   -      ,  ^.  Ml,  in  the  whole  or 

vessels  of  the  defendant.     Flea,  nil  debet.  part  of  their 

At  the  trial  before  Vaughan,  B.,  at  the  Yorkshire  Sum-  ^^'^^  j."* '*'®, 

^ ,  .     .       port  of  Goole, 

luer  Assizes,   1831,  a  verdict  was  found  for  the  plaintitTs  and  proceed- 
for  Vil,  debt  and  one  shilling  damages,  subject  to  the  opi-  I^^HuJi  J^ 
nion  of  the  Court  upon  the  following  case  :  liable  to  pay 

The  plaintiffs,  who  are  incorporated  by  the  name  of  "  The  Dock  Compa- 
Dock  Company  at  Kingston-upon-Hull,"  are  the  owners  ny  the  tonnage 
of  extensive  docks,  basins,  quays,  and  wharfs  at  the  town  per  ton,  undei^ 
and  port  of   Kingston-upon-Hull,  constructed,  improved,  42G.3,c.xci, 

S.  44. 

and  maintained  by  them  in  pursuance  of  certain  acts  of     Vessels  pro- 
parliament  passed  in  the  14th,  42d,  and  45th  Geo.  3.     The  HuU  from 
defendant  is   clerk   to   the  Aire   and   Calder   Navigation  « pl»c«  above 
Company,  who  are  the  real  defendants;  and  it  is  admitted  Leeds')andnot 
that,  for  the  purpose  of  trying  this  question,  he  is  properly  JJ"<=h*ng  *J^ 
Sned.  merely  passing 

This  action  is  founded  upon  the  42d  section  of  14  Geo.  3,  ^^^^^^^"^^ 

c.  56,  (extended  as  hereinafter  mentioned,)  which  imposes  of  Goole,  are 
.     ^  ,   ^.  ,,  ,  .       .   ^  .       not  liable  to 

certain  tonnage  duties  upon  all  vessels  coming  into  or  going  tonnage  duty« 

oat  of  the  harbour,  basins,  or  docks,  or  loading  or  unload- 
ing within  the  said  port ;  and  the  plaintiiFs  seek  to  recover 
the  duty  per  ton  payable  upon  the  vessels  hereinaftei* 
named.  Goole  is  situate  on  the  river  Ouse,  inland  25  miles 
west  of  Kingston-upon-Hull;  and  the  Aire  and  Calder 
Navigation  Company  have  there  recently  made  docks,  and 
built  quayS;  warehouses,  and  other  conveniences  suitable 
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for  cairyiog  on  a  foreign  trade.     Ob  the  ISth  of  December^ 
1897>  a  commission  issued  out  of  the  Exchequer  purport- 
ing to  appoint  Goole  to  be  a  port  in  the  United  Kingdom 
for  the  import  and  export  of  goods,  and  assigning  commis-^ 
sioners  for  setting  out  the  limits  of  the  said  port,  and  to  ap- 
point legal  quays  for  the  loading  aud  unloading  of  goods,  and 
for  other  purposes  therein  mentioned ;  the  commissioners  pro- 
ceeded to  assign  and  set  out  such  limits  and  appoint  such  legal 
quays,  and  on  the  1 9th  of  January,    1 828,  certi6ed  to  the 
barons  of  the  Exchequer  that  they  had  so  done.  The  com- 
mission, and  certificate  >ii*ere  afterwards  inrolled  in  the  Ex- 
chequer, and  since  that  time  there  have  been  a  custom* 
house,   custom-house  officers,   and  king's    warehouses  at 
Goole.    Hull  is  situate  upon  the  Humber,  into  which  river, 
and  considerably  to  the  westward  of  the  town,  fall  the  two 
rivers  Ouse  and  Trent,  losing  at  their  confluence  their 
respective  names  in  that  of  Humber.   Grimsby  is  an  ancient 
port  on  the  Humber  to  the  south-eastward  of  Hull,  and 
about  thirty  years  ago  was  constituted  a  port  for  foreign 
trade.   By  14  Geo,  3,  c.  56,  s.  42,  certain  rates  were  directed 
to  be  paid  by  ships  or  vessels  (with  certain  exceptions)  com- 
ing into  or  going  out  of  the  said  harbour,  basin,  or  docks 
within  the  port  of  Hull,  or  unloading  or  putting  on  shore, 
or  lading  or  taking  on  board  any  of  their  cargoy  or  any 
goods,  wares,  or  merchandize  within  the  said  port.     By  die 
4'Uh  section,  certain  exceptions  are  introduced  in  favour  of 
coasting  vessels.     The  45th  section  imposes  certain  wharf- 
age dues,  and  by  the  49th  section  the  customer  is  not  to 
discharge   any  vessel   until  the  rates  and  duties   payable, 
under  that  act  were  paid.     In  pursuance  of  such  act  a  con- 
siderable part  of  the  now  existing  basins,  quays,  and  con* 
veniencies   were  constructed,  and  large   sums   of  money 
expended  by  the  dock  company  thereon.      By  4^  Geo.  3^ 
c.  xci,  the  dock  company  were  empowered  to  make  aa 
additional  dock,  which  was  subsequently  made.    By  45  Geo, 
2,  c.  xlii,  the  rights  and  privileges  which  belong  to  the 
port  of  Hull  were  extended  to  the  docks  and  basins  respec* 
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tWcly,  wbtck,  to  all  intent  and  purposes,  were'  t6  be  cleemed '       1^*- 
and  held  to  be  part  of  the  port  of  Hull.  IftfLt  Doc^' 

At  the  Yorkshire  Lent  Assizes,   1829^  am  action  was     Cott^AHY 
tried  between  the  present  plaintiffs  and  William  J^ownr^'   Pfti£8ti.t.* 
but  the  real  defendants  \vere  the  Aire  and  Calder  Navi- 
giition  Company.     It  was  an  action  of  debt  for  tomlage  Former  trial 
does    payable   in   respect    of   ships    and   vessels    of  the '^-^^^^ '^ 

defendanta,  having  laden  and  takeA  on  board  and  onladen  Bromne.    

a»d   put   on    shore    goods   dknd    merchandize  within   ihe 
limits   of   the   port  of  Hull.     A  verdict   was  fotin<|  for 
tbe  phintiffsy  subject  to  the  opinion  of  the  Court  of  King'^  ' 
Bench  on  the  case  reserved.     Upon  the  argument  of  the  Special  case. 
case  before  the  Court,  it  was  contended  on  the  part  of  the 
pkuBtiffsy  amotigst  other  things^    that   Goole  was   within  Depisiooy/tharr 
the  limits  of  the  port  of  Hull,  within  the  meaning  of  the  within  the  port 
several  acts  before  mentioned.    The  Court,  however,  was  of  ^^^  ^^^' 
a  contrary   opinion^  and  judgment  Was  accordingly   pro- 
nounced in  favour  of  the  defendants,  (a)  Before  that  decision 
the  Hull  Dock  Company  bad  been  in  the  habit  of  claitning  ^ 
the  last  mentioned   duties  from  vessels  trading   between 
Goole  And  foreign  ports,  but  they  afterwards  discontinued 
such  claim,  and  then  demanded  the  duties  now  in  dispute;  a  '* 

demand  with  which  the  Aik'e  and  Calder  Navigation  Com«>^. 
pany  refusis  to  coktiply. 

In  April,  1831,  ^^The£ag1e,"  a  steara^^vesserbelongingTirst  class, 
to  the  Aine  and  Calder  Navigation  Company,  tdok  on  bpard  - 
a  cargo  of  g6ods  at  Goole,  and  proceeded  therewith  to  the 
port  of  Hull,  came'  into  the  basin  of  the  Humber  dock^^ 
within  the  port  of  Hull^  alid  unloaded  its  cargo  on  the. 
plaintiffs'  quay  or  wharf. 

-  In    the   same    month    ^'  The  Stanhope,''   a  sloop,  also  [Second  class* 
belonging  to  the  Aire'  and  Calder  Navigation  Con^pskny, . 
took   in   a 'part  of  its   ^argo   at  Le^ds,   and  ph>ceeded 
therewith  to  Goole,  where  it  took  on  board  the  temam- 
ing  part  of  its.  cafgo^  and  proceeded  thence  therewith  to 
Hull,  where,  it  came  into  the  Humber. Dock,  and. there 

(a>'8ee  thb  case,'  f  Darn.  &  Adol,  43 ;  6  Mann,  Sc  E5L 
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unloaded  and  delivered  a  part  of  die  same  into  other  vessels 
alongside.  It  afterwards  proceeded  through  the  docks  into 
the  harbour,  and  within  the  port  landed  the  remainder  of  its 
cargo  upon  the  quay  belonging  to  Tamlinson  and  Netcbald. 

In  the  same  month  **  The  Blucher/'  another  sloop, 
also  belonging  to  the  said  Navigation  Company,  took  on 
board  its  cargo,  consisting  of  goods,  wares,  and  mer* 
chandize,  at  Leeds,  and  proceeded  thence  therewith  to 
Hull  and  came  into  the  harbour  there,  and  within  the 
said  port  unladed  and  delivered  the  same  upon  the  said 
quay,  having  in  the  course  of  its  voyage  passed  through 
the  entrance  basin  of  the  docks  at  Goole  without  taking 
in  any  goods  there. 

In  the  same  month,  "  The  Fame,"  another  sloop  also 
belonging  to  the  said  Aire  and  Calder  Navigation  Company, 
came  into  the  said  harbour,  and  within  the  said  port, 
laded  and  took  on  board,  from  the  quay,  a  cargo  for 
Leeds,  and  went  out  of  the  harbour  with  its  cargo  on  board, 
and  proceeded  on  its  voyage  to  Leeds,  passing  through  the 
entrance  basin  of  the  docks  at  Goole. 

In  each  of  the  foregoing  instances  the  plaintiflb  demanded 
the  tonnage  dues  of  2d.  per  ton  from  the  persons  in  com- 
mand of  the  respective  vessels,  but  payment  was  refused. 
None  of  the  said  vessels  were  registered  either  at  the  port  of 
Goole  or  elsewhere,  but  upon  the  paddle  box  of  the  steamer 
was  painted  '^  The  Eagle  of  Goole."  Previously  to  the 
decision  in  the  action  against  Browne  and  others,  vessels 
coming  down  or  going  up  the  Ouse  and  Trent  to  or  from 
Hull,  paid  to  the  Hull  Dock  Company  no  dock  dues  or 
tonnage  duties,  although  such  were  paid  by  vessels  depart* 
ing  the  Ouse  and  Trent  on  foreign  voyages.  Wharfage  has 
regularly  been  paid  to  the  Hull  Dock  Company  on  all  v^s- 
sels,  whether  foreign  bound  or  otherwise,  that  have  come 
into  the  basins  or  docks  and  there  landed  goods  upon  the 
quays.  Such  payment  is  charged  upon  the  goods  for  th^ 
use  of  the  quays,  and  is  disbursed  by  the  owner  of  the  goods. 
Where  no  goods  have  been  landed  no  suph  wharfage  has 
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been  required,  and  the  whariiEige  rates  themselves  are  less 
than  are  usaally  charged  in  the  port  of  London.  Wharfage 
was  paid  to  the  company  in  respect  of  all  the  goods  which 
were  landed  from  the  several  vessels  in  question  on  the 
quays  and  wharfs  of  the  Hull  Dock  Company  on  the  seve- 
ral occasions  in  question. 

Whenever  foreign*bound  vessels,  or  vessels  passing  be^^ 
tweeu  Grimsby  and  Hull,  have  entered  the  harbour,  basms, 
or  docks,  they  have  paid  to  the  Hull  Dock  Company  ton* 
nage  dues  in  addition  to  such  wharfage  as  by  their  use  of 
the  quays  or  wharfs  they  may  have  become  liable  to  pay ; 
the  tonnage  dues,  in  the  case  of  Grimsby  vessels,  are  2d. 
per  too.  The  dock  dues  are  a  charge  upon  the  register 
tonnage  of  the  vessel,  and  are  payable  by  its  owner.  Ves* 
sels  that  only  pass  between  Hull  and  Grimsby,  or  from 
Hull  up  the  Trent  and  Ouse,  or  to  Hull  down  those  rivers, 
require  no  coasting,  or  other  custom-house,  papers,  nor  do 
they  pay  coasting  duties.  Before  the  abolition,  in  March, 
1831,  of  the  tax  on  sea-borne  coals,  that  tax  was  levied  by 
the  custom-house  officers  at  Hull,  upon  all  coals  brought 
coastwise  into  the  port  of  Hull  from  Newcastle,  although 
upon  coals  brought  to  Hull  down  the  Ouse  or  Trent  no 
such  tax  attached. 

Upon  this  state  of  facts  the  plaintiffs  contended  at  the 
trial,  that  the  before-mentioned  vessels  were  liable  to  the 
tonnage  rates  demanded.  It  is  agreed  that  the  before-* 
mentioned  acts  of  parliament,  special  case  and  judgmenti 
and  the  map  hereunto  annexed,  shall  be  considered  as 
embodied  in  the  case,  that  either  party  may  refer  to  any 
public  act  of  parliament,  and  that  the  case  itself  may  be 
turned  into  a  special  verdict,  if  this  Court  shall  think  fit. 
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Alexander,(oT  the  plaintiffs, — The  question  depends  upon  14  G.  3,  c.  56 
the  42d  sec.  of  14  Geo.  3,  c.  56,  which  enacts,  that  ''from  and 
after  the  30th  Dec.  1774,  there  shall  be  paid  and  payable  to 
the  said  company,  or  their  collectors  or  deputies,  for  their 
use,  for  every  ship  or  vessel^  (the  king's  ships  of  war  and 
other  ships  and  vessels  employed  in  his  Majesty's  service 
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aniy  excepted,)  coaikig  into  or  going  out  of  die  satdiisr^ 
boiir,  basin,  or  docks,  within  the  fM>rt  of  KiagetoiKupoa^ 
HuH,^  or  Qohding  or  putting  on  shore,  or  lading  or  ttking 
oh  board  any  of  their!  cargo,  or  any  goods,  \f  ates,  or  moF- 
ehandize  withb  the  said  port,  by  the  master  or  eommander, 
owner  or  owners,  of  every  such  ship  or  Tesaei,  the  several 
V9M8  or  d«ties  of  tonnage  (according  to  the  foil  of  the 
reach  skid  bui'then)  hereafter  particularly  rated  and  described, 
that  is  to  say  (amongst  others) — For  every  ship  or  vessel 
coming  to  or  gcmig  between  the  port  of  King8ton»npo»* 
Hull  and  any  port  to  the  northward  of  Yarmouth  in  Noif^ 
folk,  or  any  port  to  the  southward  of  the  Holy  Isknd,  for 
errery  ton  12<j.  For  e^very  ship  or^esfrel  trading  between 
the  said  port  of  Kingston-upon^Hull  and  any  port  or  place 
in  Great  Britain,  not  before  described,  for  every  ton  the 
sum  ot  6d.{a)    Goole  is  a  port  to  the  northward  of  Tar- 


(a)  The  42d  section  then  pro- 
ceeds as  follows: — "  Which  rates 
of  duties  shall  be  and  are  hereby 
vested  in  the  said  dock  oompany 
as  their  own  proper  monies,  and  to 
and  for  thcjr  own  proper  use  and 
behoof,  for  the  purposes  aforesaid ; 
and  shall  be  paid  at  the  time  of 
saoh  ship's  or  vessel's  entry  in- 
wards, or  clearance  or  discharge 
outwards,  or  in  case  any  ships  or 
vessels  shall  not  enter  as  aforesaid, 
then  at  any  time  before  such  ships 
or  vessels  sliall  proceed,  from  the 
said  port  at  the  custom-house  in 
the  said  port.'^ 

44th  section — **  This  act  shall 
not  eiten4  to  charge  any  sliip  or 
vessel  with  the  rates  or  duties 
aforesaid,  or  any  part  thereof,  which 
shall .  come  or.  go,  coastwise,  from 
or  to  any  port  or  place  in  Great 
Britain,  to.  or  from  aoy  place  up 
the  rivers  Trent  or  Ouse,  within 
the  limits  of  the  pert  of  Hull,  as 
iio#  used;  or  to  or  from  any  other 


place  up  the  said  nvers  Trent  or 
Ouse,  or  any  other  river  which  falls 
into  the  said  rivers,  or  either  of 
them,  or  which  shall  trade  between' 
any  sech  porC  or  place  in  Great 
Britain  and  any  such  place  as 
aforesaid,  within  or  up  the  said 
rivers  or  either  of  diem,  unless  such 
ship  or  vessel  shall  come  iota  or 
go  out  of  the  basin  or  dock,  or  any 
part  of  the  said  harbour  or  haven, 
called  *  Hull  Haven,'  or  shall  use 
the<  raid  basin,  or  dock,  or  qoaysy^ 
within  the  .said  harbour;- or  shall 
unlade  or  put  on  sliore,  or  lade  or 
take  on  board  any  goods,  wares, 
or  merchandize,  or  any  part  6f  thei 
cargo  of  any  such  sliip  or  vessel' 
within  any  part  of  the  river  Hum- 
ber;  or  to  chai^ge  with  the  said 
rates  or  duties,  or  any  part  thereof, 
any  such  collating  ship  or  vessel 
which  shall  go  intO|  or  by  the  o(&- 
cers  of  the  customs  be  called  into, 
the  said  liarbour  o^liaven,  for  the 
sole  purpose  of  beipg  entered  or* 
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mouth  aud  to  the  southward  of  Holy  Ishuid.    VeaseiW  th^ie- 
fore  lading  ai  the  port  ol  Hull  and  going  to  and  from  Gocrfe 
are  within  the  expresa  words  of  the  act,  and  becon^e  liaUe- 
to  the  duty  of  9d,  per  ton.    It  caxmot  be  considered  an 
answer  to  this  that  Goole  did  not  exist  a*  a  port  at  the  time 
of  the  passing  of  the  do<:k  act ;  Damning  Coikge  ▼..  Pur^ 
cbas  (ji\  H0trwm  v..  Bukock  {by     As  weH  might  it  be  said' 
that  steam  vessels  are  not  within  the  rating  dailsey  because 
steam  vessels  have  been  introdiifQed  for  the  first  time  since 
the  act  was  passed.     Nor  can  it  be  an  answer  to  shew  that 
no  papers  are  furnished  by  the  custoni-house  to  vessels  pas* 
sing  from  EluU  to  the  interior,  for  th^re  are  many  seaward 
bound  vessels  which  are  unfurnished  w!tth  such  papers;  for* 
example,  vessels  under  15  tons  burtben>  vessels  in  ballast  or 
carrying  passengers  only.     Yet  these  v«could  indisputably 
be  liable  to  pay  dock  dues  in  the  event  of  their  using  the 
clocks.     Sq  also  the  Grimsby  vessels  are  found  by  the  case 
to  need  no  coasting  papers,  and  yet  they  pay  the  tonnage 
duties^     In  fact,  the  49th  section  is  merely  a  mode  of 
securing  payment  of  tlie  dues  whenever  it  caik  be  arade 
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cleared    at    the    custom-house 
there." 

45th  section — ^**  That  all  goods, 
warify  and    mepcbandize,  which 
shall  be  landed  or  dischai^ed  upon 
any  of  the  quays  or  wharfs  which 
shall  be  erected  by  virtue  of  this 
act,  shall  be  liable  to  pay  and  shall 
be  charged  and  chargeable  with 
the  like  rates  of  wharfage  and  pay^ 
inents  as  are  usually  taken  or  re- 
ceived for  any  goods,   wares,  or 
nmchandizey  loaded  ot  discharged 
upon  any  quays  Or  wharfe  in  the 
port  of  London,  and  shall  be  paid 
to  the  respective   company    and 
owners  of  the  said  quays  or  wharfs 
SQtQ  be  erected  as  aforesaid^ia 
like  manner  as  the  rates  and  duties 


established  by  this  act  are  hereby 
directed  to  be  paid." 

49ih  section — "  That  no   cus- 
tomer,  collector,  &e.,  shall  herea^ 
ier  giv6  or  make  out  any  doisqoet! 
or  other  discharge^  pr  take  axiy  re- 
port outwards. for  any  ship  or  ves- 
sel trading  or  coming  to  the  said 
port)  until  the  rates,  duties,  and- 
payments  hereby  granted  or  paya* 
ble  by  the  master  or  other  person, 
taking  charge  of  such  ship  or  ves-. 
set,  according  to  the  tenor  and  true 
meaning  of  this  act,  shall  be  paid 
into  the  respective  collectors  or  of-. 
fic6rs.  appointed    to    receive    the 
same  as  aforesaid,  &c/^ 

(a)  3  a  S(  Ad.' 102. 
(6)  1  H.  Bla.  68. 
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ldS2.  available,  and  is  cumulative  upon  the  power  of  distress 
Hull  Dock  &^^^  ^J  ^'  ^7,  and  the  common  law  right  of  action. 
Chapman  v.  Pickersgill  (a).  The  same  argument  would 
extinguish  the  Hull  Dock  Company's  right  to  wharfage, 
which  is  equally  controllable  by  the  custom-house  officers 
and,  yet,  recoverable  by  distress  or  action.  But  it  is  admit- 
ted that  the  vessels  in  question  are  liable  to  wharfage.  It 
is  no  answer  to  the  plaintiffs'  claim  to  say,  that  wharfage 
is  paid  for  these  vessels,  and  therefore  that  tonnage  ought 
not  to  be  so.  Wharfage  is  given  by  the  45th  section.  It 
is  a  charge  upon  the  goods,  payable  to  the  respective 
owners  of  the  wharfs^  fluctuating  in  amount  with  the  cor- 
responding charge  at  the  London  Docks,  and  demandable 
only  in  case  of  goods  being  landed  or  discharged.  Hull 
Dock  Company  v.  La  Marche  (&).  But  the  tonnage 
duties  are  a  charge  upon  the  vessels,  payable  to  the  Hull 
Dock  Company  alone,  flxed  in  amount  by  the  Dock  Act, 
and  demandable  whether  any  goods  be  landed  or  not. 
They  are,  consequently,  wholly  different  heads  of  charge. 
Besides,  what  compensation  do  the  Dock  Company  derive 
from  wharfage  paid  to  individuals  uninterested  in  the 
docks  f  Yet  the  tonnage  duties  are  given  as  a  compen- 
sation to  the  Company  for  the  user  of  their  docks.  The 
argument  derivable  from  the  non-payment  of  a  tax  on  coals 
brought  riverwards,  whilst  seaborne  coals  were  liable  to 
pay  it,  only  proves  that  the  river  navigation  is  not  a  naviga- 
tion "  coastwise"  or  '*  by  sea,"  to  which  sort  of  navigation 
alone  the  111th  section  of  6  Geo.  4,  c.  107,  attaches.  But 
it  is  not  contended,  nor  need  it  be,  that  the  navigation  be- 
tween Hull  and  Goole  is  either  "  coastwise"  or  "  by  sea." 
The  non-registry  of  the  vessels  in  question  is  immaterial* 
The  act  nowhere  points  to  the  register  as  being  a  criterion 
of  the  tonnage  or  liability  of  the  vessel ;  and  sections  46 
find  47  expressly  prescribe  a  mode  of  measurement  upon 
which;  being  completed^  the  rate  per  ton  attaches.     Be- 


(a)  2  WiU.  Ua. 


(6)  3  Mann,  k  Ryl  107;  8  B.  &  C.  4^. 
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sides,  the  Register  Act  is  not  applicable  to  vessels  sailing 
exclusively  upon  rivers,  nor  to  coasters  under  fifteen  tons 
burthen ;  yet  what  reason  can  be  assigned  why  such  vessels 
should  not  pay  for  using  the  docks  i  It  is  true  that  the 
4£d  section  makes  the  duties  payable  "  at  the  entry  in- 
wards or  clearance  or  discharge  outwards  at  the  custom- 
house/' But  the  former  word^  must  be  understood  either 
in  the  popular  sense  of  "  entering'*  or  ^'  quitting"  the 
docks,  or  they  must  be  considered  as  applicable  to  such 
vessels  as  come  within  the  49th  sectioui  and  not  as  restrictive 
to  them  only ;  the  latter  words  must  be  construed  to  desig- 
nate the  custom-house  as  a  convenient  place  o( payment,  and 
not  as  the  source  of  the  liability  to  pay ^  The  non-payment 
hitherto  of  the  dues  now  demanded  is  immaterial.  In  the 
Hull  Dock  Company  v.  Browne  (a),  a  usage  for  fifty  years 
was  considered  much  too  recent  to  afford  any  inference  of 
liability.  Yet  here  the  non-payment  can  only  have  been 
since  1828,  when  Goole  was  erected  into  a  port.  The  dif- 
ference in  the  places  from  or  to  which  the  respective 
vessels  were  bound  cannot  affect  the  question  of  their  lia- 
bility. They  all  come  ostensibly  from  the  port  of  Goole, 
and  the  Dock  Company  afford  the  same  accommodation, 
whatsoever  place  the  cargo  is  obtained  from  or  consigned 
to.  But  the  object  of  the  Hull  Dock  Act  was  to  make  the 
accommodation  and  the  compensation  reciprocal ;  and  that 
pbject  would  be  frustrated  by  allowing  the  suggested  dis- 
tinction. 

If  Goole  should  not  be  considered  a  port  within  the 
meaning  of  the  Hull  Dock  Act,  it  is  at  least  a  "  place," 
and  so  within  the  clause  that  imposes  a  tonnage  duty  of  6d,. 
It  is  true,  that  to  claim  duty  in  an  inverse  ratio  to  the  dis« 
tance  seems  an  absurdity*.  But,  if  it  be  so,  it  is  one 
created  by  the  defendants  themselves  in  negativing  the  dp- 
plication  of  the  word  "  port"  to  Goole,  and  so  excluding 
the  operation  of  the  twopenny  clause.  The  defendant  is, 
in  point  of  factj  claiming  an  unlimited  user  of  the  Hull 

(a)9Bara.&Adol.4a. 
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.Docks,  Hi  any  period  and  to  any  extent,  without  offering 
the  slightest  eompensation. 

TFtgA/mari,  with  whom  was  ilftViteryConlrd.  There  are  three 
-diiffeTent  classes  of  vessels,    Ist^  Those  which  load  at  Goole 
and  discharge  their  cargoes  at  Hull.    £dly.  Those  veaseh 
which  load  at  Leeds,  pass  through  the  basiH  at  Goole,  and 
discharge  their  cargoes  at  Hull,   And  Sdly,  Those  which  load 
at  Hull  and  discharge  (a)  their  cargoes  at  Leeds.    The  plain 
and  obvious  meaning  of  the  42d  section  is^  that  vessels 
which  are  chargeable  with  tonnage  rates  must  proceed  sea- 
ward and  to  the  eastward  of  Hull.     If  the  literal  construe^ 
tton  of  <the  act  contended  for  be  adopted,  a  vessel  coming 
from  Liverpool  would  be  liable  to  pay  no  more  than  td. 
per  ton.     The  words  in  the  act,  that  the  rates  shall  be 
paid  «t  the  time  of  such  vessel  entering  inwards  or  clear- 
ance or  discharge  outwards^  evidently  shew  that  such  ves^ 
Bels  only  are  contemplated,  and  are  within  the  meaning  of 
the  act,  as  are  cleared  or  discharged  by  the  cdstom-house. 
The  plaintiff  cannot  contend  that  the  44th  section  of  the 
act  extends  the  operation  of  the  4M  section.  .  The  44th  is 
an  exempting  clause,  and  it  would  be  singular  if  a  clause 
of  exemption  were  to  extend  the  operation  of  the  section 
imposing  the  rates.     The  44th  section  applies  only  to  vea- 
sela  going  coastwise,  that  is^  by  sea ;   suoh  vessels  wer# 
formerly  regulated  by  Id  Car»  2,  stat.  1,  o.  14.    This  is  ^a 
act  imposing  a  tax  upon  the  public,  and  there  are  no  clear 
and  unequivocal  words  charging  vessels  of  these  descrip- 
tions. .  According  to  the  argument  on  the  other  side,  the 
greater  the  distance  a  vessel  came  from,  the  less  would  be 
the  rate  of  tonnage.      A  vessel  passing  through  Goola 
would  pay  6d>  per  ton,  but  a  vessel  from  Scarborough 
only  2d%     Then  as  to  that  class  of  vessels  which  come 
from  Leeds,  and   pass  through .  Goole,  on  their  way  to 
Hull.    It  is  admitted  that  vesseb  passing  down  the  Trent 
to  Hull  are  not  chargeable  with  tonnage  rates.     If  vesaeld 

(a)  This  embraces  the  foovth      no  disttnption  was  attempted   co 
case,  between  which  and  the  third      be  drawn. 
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Leedi  are  to  be  clwrg^d,  there  would  iben  be  thk 
anomaly — a  vessel  from  ibe  Trent  would  be  eieQipt-*^a 
vessel  from  tbe  Aire  would  be  liable. 

Akxat^Tf  in  reply.     Altbough  tbe  44tb  section  eannol 
•xtcBd  the  meaning  of  the  4^,  it  may  explain  it';   per 
Lord  Tenierdtfi,  in  the  case  of  The  Hull  Dock  Compttn^^, 
Jironm.    The  44th  section  poiqts  out  t}ie  extent  to  which 
the  exemption  is  to  be  carried,  and  that  very  exemption 
pn>ves  the  l^blature  to   have   thought  that  tbe  vessels 
BMnlioned  in  the  44th  section  would  have  been  ^hargenble 
with  teymage  duties  unless  so  exempted.     It  also  shews 
tiiat  they  had  under  their  notice  the  question  of  exempt 
tioD ;  and  tbe  absence  of  any  provision  in  Aiveur  of  rivef 
yeasels  negativea  their  title  to  such  a  privilege*     If  the  ves» 
sola  in  question  are  coasters,  they  are  liable  under  the'44th 
section,  because  they  have  used  the  docks ;  if  they  be  not, 
they  are  liable  under  the  42d  section,  because  not  exempted 
fron  its  operation  by  the  44th.   It  is  urged  on  behalf  of  the 
defeiidaBt,  that  the  ports  affected  by  the  twopenny  duty 
must  be  to  tbe  eastward  of  Hull..     But  the  a^ t  preseri|>es 
no  such  limi^tion.     It  speaks  of  ports  generally  between 
Holy  Illaqd  and  Yarmouth,  an<)  must  be  undeii^ood  as  re« 
ferring  to  ports  on  the  east  coast  of  England,  which  GkooIo 
undoubtedly  ia.     No  ambiguity  has  been  shewn  to  exist  in 
the  4dd  section;   and  the  case,  therefore,  does  not  fall 
within  the  rule  of  strict  construction,  where  a  burthen  is 
imposed  on  the  public.     If  not  ambiguous,  the  vessels  in 
question  were  ^^  ships  or  vessels"  *'  coming  to  or  going  be» 
tween'*  |he  '■  port  of  Kingston-upon-HuU,^'  and.  a  ^  port 
to  the  northward  of  Yarmouth''  and  /^  the  southward  f)f 
Holy. Island;"  and  as  .such,  liable  to  the*  tonnage  duty 
demanded. 

Denman,  C.  J. — We  think  it  perfectly  clear  that  Goole 
is  a  port  on  the  east  coast  to  the  south  of  Holy  Island,  and 
consequently  that,  vessels  which  load  at  Goole,  pnd  after- 
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wards  go  within  the  harbour  of  Hull,  are  liable  to  the 
„^  "^       tonnage  rate  of  twopence  per  ton. 
CoMPANr         With  respect  to  the  vessels  which  come  from  LeedS|  I 
PBiBSTtr.     ^^  ^^  opinion  that  there  are  no  words  in  the  act  of  par- 
liament sufficiently  clear  to  make  them  liable  to  any  tonnage 
Non-liability     ^^^^  whatever.     They  clearly  would  not  have  been  liable 

ofTesselscom-  to  tonnage  duties  before  Goole  became  a  port,  and  they 

log  from  Leeds.  ,         •  .  .  •  ^«        -r^      i  i  • 

cannot  be  said  to  proceed /rom  Ooole,  as  they  merely  pass 

through  the  basin  there.  These  vessels  are,  therefore,  not 
liable  to  the  duty  of  twopence  per  ton.  But  it  was  contended 
that  if  they  be  not  liable  to  the  duty  of  twopence  per  ton,  that 
as  they  come  from  another  *'  place  in  Great  Britain  not  before 
described"  in  the  act,  they  are  liable  to  the  duty  of  sixpence 
per  ton.  I  own  I  cannot  bring  my  mind  to  believe  that 
this  was  the  intention  of  the  legislature*  It  may  be  difficult 
to  put  any  grammatical  construction  on  the  words  which 
does  not  lead  to  this  conclusion,  still,  I  am  not  satisfied  by 
the  act  of  parliament  itself,  that  such  is  the  duty  fixed. 
Meanine  of  ^0°^®  qualification  must  be  imposed  on  the  word  "  place/' 
word '<  Place.''  It  must  be  supposed  either  to  mean  something  analogous 

to  ports  properly  so  called,  or  to  mean  a  place  on  the  coast. 

I  cannot  think  that  vessels  coming  from  inland  places,  which 

are  exempted  from  the  operation  of  the  first  part  of  the 

section  of  the  act,  which  imposes  a  duty  of  twopence  per 

ton,  can  be  satisfactorily  held  to  come  within  the  latter  part 

of  the  same  section  which  charges  a  duty  of  sixpence  per 

Subject,  not     ton.     It  is  absolutely  necessary,  in  order  to  charge  the 

lesT^uty  dis^'  subject  with  any  duty,  that  such  duty  should  be  distinctly 

tincth  im-        imposed  by  the  legislature.    Here,  the  duty  is  distinctly 

l~*^'  : «j  ^ju  yessels  sailing  firom  the  port  of  Goole,  but  not 


upon  vessels  sailing  from  Leeds.  A  vessel  coming  from 
Leeds  does- not  sail  from  the  port  of  Goole,  but  from  a  place 
called  Leeds ;  and  I  am  of  opinion  that  a  place  of  that 
description  is  not  sufficiently  brought  within  the  operation 
of  the  words  of  this  act 

Pabke^  J. — The  question  in  this  case  relatea  to  two 
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classes  of  vessels,  one  of  which  trade  hom  the  port  of  Goole 

to  the  port  of  Hull,  and  use  the  harbour  there,  beginning    [JulJooch 

iind  ending  their  voyage  at  Goole.     Another  class  consists      Company 

.V. 

of  vessels  which  come  from  Goole  and  end  their  voyage  at     Priestly* 

Hull.     The  question  is,  whether  both  or  either  of  these 

classes  of  vessels  fall  within  the  provision  of  the  4Q.A  section 

of  the  14th  Geo,  3.     I  take  it  to  be  quite  clear  that  nothing 

b  to  be  given  to  the  Hull  Dock  Company^  except  what  is 

distinctly  made  out  to  be  within  the  words  and  meaning  of 

the  42d  section.     Construing  the  act  by  this  rulei  it  appears  First  nnd  se- 

to  me  that  vessels  which  trade  to  and  from  Goole  (Goole  ^*^"   ^  ^^^^' 

being  the  terminus  of  the  voyage),  do  fall  within  the  mean*^ 

ing  of  that  section. 

With  respect  to  the  question  as  to  those  vessels  which  Third  class. 
take  on  board  their  cargo  at  Leeds,  and  sail  from  the  port 
of  Goole,  I  differ  from  my  Lord.  I  cannot  distinguish 
between  those  vessels  and  vessels  sailing  from  Goole#  The 
Dock  Company,  in  my  opinion,  are  entitled  to  the  tonnage 
on  both  descriptions  of  vessels^  With  regard  to  the  first 
description  of  vessels,  the  intention  of  the  legislature, 
collected  from  the  words  of  the  4dd  section,  was  to  give 
a  duty  of  twopence  on  all  ships  and  vesiseb  trading  to  or 
from  any  port  on  the  east  side  of  England  to  the  north- 
wards of  Yarmouth  and  southward  of  the  Holy  Island* 
Goole  has  been  recently  made  a  port;  it  is  admitted  thitt 
this  part  of  the  42d  section  applies  to  a  port  recently  made, 
as  well  as  to  an  ancient  port.  It  is  evident  that  Goole  is 
a  port  on  the  east  coast  of  England,  to  the  northward  of 
Yarmouth  and  southward  of  the  Holy  Island;  the  case, 
therefore,  falls  precisely  within  the  words  of  the  section. 
Consequently!  ivith  respect  to  all  vessels  which  take  goods 
on  board  at  Goole,.  and  afterwards  sail  from  Goole  to  the 
port  of  Hull,  and  as  to  all  vessels  which  begin  their  voyage 
at  Goole  and  end  it  at  the  port  of  Hull,  and  vice  versa,  it 
appears  to  me  that  they  fall  within  the  first  part  of  the  42d 
section.  Then,  as  to  the  second  class  of  vessels  which 
take  on  board  their  cargo  at   Leeds  and   pass   through 
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Goole,  tbey  appear  to  me  to  sail  from  the  port  of 
Ooole.  A  vessel  might  sail  from  the  RegentVcanal 
through  the  port  of  London,  or  might  take  on  board  a 
cargo  at  Norwich,  and  sail  from  Lowestoff  (as  soon  as  that 
place  be  made  a  port).  Tliese  vessels  would  be  said  to 
sail  respectively  from  the  ports  of  London  and  LowestoflF. 
There  is  one  reason  which  occurs  to  me  why  vessels  from 
Leeds  ought  to  be  rather  the  more  liable  to  the  duties  of 
tonnage  than  vessels  from  the  port  of  Ooole.  If  we  look 
at  the  mode  in  which  the  tonnage  duty  is  collected,  we  find 
that  the  scale  is  in  proportion  to  the  distance.  A  small 
sum  is  imposed  on  vessels  sailing  from  a  port  near  to  Hull, 
a  greater  sum  on  vessels  from  a  distance.  Tliose  vessels 
which  sail  from  Yarmouth  and  Holy  Island,  and  trade  con- 
stantly to  Hull,  will  come  more  frequently  within  the  docks 
than  those  which  come  from  a  greater  distance ;  and  by  the 
more  frequent  repetition  of  their  entrance  into  the  harbour, 
the  Dock  Company  will  get  a  greater  compensation  in  the 
way  of  tonnage :  vessels  which  sail  directly  from  Goole  to 
Hull,  will  come  more  frequently  into  the  port  than  those 
which  trade  from  Leeds  to  Hull,  because  the  voyage  from 
Leeds  to  Hull  is  longer.  If  for  a  short  (rip  a  vessel  pays 
a  tonnage  of  twopence,  I  am  at  a  loss  to  conceive  why  it 
should  not  pay  for  a  longer  trip.  For  these  reasons  it 
appears  to  me  that  the  Dock  Company  are  entitled  to  duties 
on  both  descriptions  of  vessels;  on  the  first  class,  by  the 
express  words  of  the  act ;  as  to  the  second  class,  I  have  a 
less  confident  opinion,  because  I  find  that  my  opinion  dif- 
fers from  those  formed  by  the  rest  of  the  learned  judges, 

TauKTon,  J. — There  are  four  cases  stated  in  which 
tonnage  duties  are  claimed.  In  the  two  first  cases  the 
vessels  took  on  board  goods  at  Goole ;  in  one  instance  the 
whole  cargo,  and  in  the  other  a  part.  I  am  of  opinion 
that  on  these  vessels  the  duty  attaches.  This  opinion  is 
founded  on  the  reasons  stated  by  iny  Lord  and  my  brother 
Parke,  viz,  that  these  two  Vessels  came  within  (he  literal 
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meaning  of  the  first  item  of  charge  in  the  42d  section  of        183$. 

the  act.     That  these  vessels  do  come  within  the  literal    ^y^^'^ZT^ 

...  .  Hull  Dock 

meaning  of  the  section  is  owmg  altogether  to  the  accident     Company 
of  Goole  having  been  made  a  port.  Piiie^tly 

With  respect  to  the  other  two  classes  of  vessels,  I  am  of  .p. .  ,  , 
opinion  that  tonnage  duty  is  not  demandable.  One  of  the  fourth  classes. 
vessels  took  on  board  its  cargo  at  Leeds,  and  proceeded  to 
the  port  of  Hull,  came  into  the  harbour  there,  and  unloaded 
and  delivered  its  cargo  at  the  quay  of  Messrs.  Tomlinson 
and  Theobald,  The  other  vessel  came  into  the  harbour  of 
Hull,  and  there  within  the  port  loaded  and  took  on  board 
from  the  same  quay  its  cargo,  and  proceeded  on  its  voyage 
to  Leeds,  passing  through  the  entrance  basin  of  the  docks 
at  Goole.  This  is  the  converse  of  the  other  case.  All 
that  either  of  these  vessels  did  was  to  pass  through  the 
entrance  basin  of  the  docks  at  Goole,  without  appearing  to 
have  made  a  rest  there  even  for  an  hour. 

The  tonnage  is  claimed  on  the  third  item  of  charge  in 
the  42d  section,  which  is  thus  worded :  ''  For  every  ship 
or  vessel  trading  between  the  said  port  of  Kingston-upon« 
Hull  and  any  other  port  or  place  in  Great  Britain,  not 
before  described,  for  every  ton  the  sum  of  sixpence."  The 
qoestion  is,  whether  these  vessels,  merely  passing  through 
the  entrance-basin  of  Goole,  can  be  said  to  trade  between 
the  port  of  Hull  and  the  port  of  Goole.  The  word 
''  place/*  here,  must  be  considered  as  referring  to  a  place 
ejusdem  generis  with  port,  that  is,  a  place  situate  on  the 
coast.  The  affixing  of  this  meaning  to  the  word  "  place'* 
will  exclude  Leeds  from  that  item  of  charge.  I  am  clearly 
of  opinion  that  a  vessel  cannot  be  said  to  trade  betweerf 
Goole  and  Hull  merely  because  the  vessel  sailed  through 
the  entrance  basin  at  Goole. 

Nor  do  I  think  these  vessels  come  within  the  first  item 
in  the  42d  section.  The  words  of  that  section  are,  ''  For 
every  ship  or  vessel  coming  to  or  going  between  the  port 
of  Kiogston-upon-Hull  and  any  port  of  a  certain  descrip- 
tion ;  withid  which  description,  it  is  admitted,  the  port  of 
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Goole  comes.    The  port  of  Hull  and  the  other  port  mu»t 

-,        ^         be  iDtended  to  mean  the  termiuus  a  quo  and  the  terminus 
Hull  Dock  .  •* 

Company  ad  quern  the  voyage  is  made.  It  cannot  be  said  because  a 
PaiESTLT.  vessel,  in  its  passage  from  Leeds,  happens  to  pass  through 
the  entrance  basin  of  the  port  of  Goole,  that  it  is  therefore 
coming  to  or  going  from  Hull  to  Goole  (the  port  of  Goole 
not  being  in  any  sense  the  port  or  place  of  its  destination)* 
I  think  therefore  the  tonnage  duty  attaches  on  the  two  ves* 
sels  first  named  in  the  case,  but  not  ou  the  two  secondly 
named  in  the  case* 

Imposition  of  Patteson^  J. — I  am  entirely  of  the  same  opinion* 
be  dis^tinctir'  This  act  of  parliament  enables  a  particular  company  to 
enacted.         ^take  certain  dues  and  tonnage  on  certain  vessels ;  and  it 

bas  always  been  held  that  statutes  which  lay  a  burthen  ou 

9uy   person  whatever  must  show,  by  clear  and  distinct 

Third  and        words,  that  a  charge  is  imposed.     I  cannot  find  in  this  act 

^^'  pf  parliament  any  words  which  are  applicable  to  what  may 

be   called   the  inland   navigation  between  Hull  and  any 

places  up  the  river.    The  only  word  apparently  applicable 

**  Place."         is  tlie  word  '* place;"  but  taking  that  word  in  conjunction 

with  the  words  with  which  it  is  placed,  it  seems  to  me 

quite  clear  that  it  was  not  contemplated  to  fix  any  tonnage 

whatever  on  vessels  which  sailed  between  Hull  and  other 

Vessel  passing  places  up  the  river,  as  Selby  and  Leeds,     1  do  not  3ee 

through  mouth  i  •     .  ••  i     -^      ^  i  i  •       r 

of  port  of  bow  It  IS  possible  to  iix  a  charge  on  a  vessel  commg  fron\ 
Goole.  Leeds  to  Hull,  merely  because  it  happens  to  pass  through 

the  mouth  of  the  port  of  Goole.     If  the  vessel  would  not 
have   been   chargeable  by  passing  through  the   entrance 
basin  at  Goole  before  that  place  became  a  port^  it  cannot 
be  chargeable  since  that  event. 
First  class-^        With   respect  to   the  vessels  which  come  from  Goole 

vessels  irom 

Goole.  itself  and  take  in  their  cargo  or  any  part  of  their  cargo^  the 

word9  in  the  act  of  parliament  are  clear  and  distinct :  for 
Goole  is  now  made  a  port;  it  is  a  port  to  the  northward 
of  Yarmouth  and  to  the  southward  of  the  Holy  Island. 
The  argument  adduced   by  the  counsel  for  the  plaintiff 
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goes  too  far;  because  it  would  extend  to  ports  on  the 
other  side  of  the  kingdom,  as,  for  instance,  to  Liverpool  or 
anj  place  quite  westward.  The  first  item  in  the  42d  sec- 
tion of  the  act  must  refer  to  a  port  which  has  its  sea-mouth, 
if  I  may  so  call  it,  to  the  eastward  of  Hull|  that  is  to  say, 
on  that  side  of  the  kingdom.  Such  being  the  construction 
of  the  first  class  of  cases  mentioned  in  the  42d  section, 
Goole  IS  included  in  the  first  class. 
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Judgment,  as  to  the  two  first- named  vessels, 

for  the  plaintiff. 

As  to  the  third  and  fourth  vessels, 
for  the  defendant. 


Maffey  v.  Godwyn. 

This  was  a  motion  for  an  attachment  of  the  plaintiff  for 
the  non-performance  of  an  award.  An  action  of  assumpsit 
was  commenced  by  the  plaintiff  against  the  defendant ;  the 
declaration  was  filed  in  Hilary  term^  1828,  and  by  consent 
of  parties  afterwards,  on  the  17th  August,  1829>  an  order 
was  made  by  Mr.  Justice  Littledahj  whereby  all  matters 
in  difference  between  the  parties  were  referred  to  arbitration, 
the  costs  of  the  suit  to  abide  the  event.  On  the  29th 
October,  1829»  the  arbitrator  made  his  award,  and  decided 
that  the  plaintiff  had  no  ground  of  action.  In  M  ichaelmas 
term,  1829f  the  order  of  reference  was  made  a  rule  of 
Court.  On  the  dOth  of  December,  1 829>  the  defendant 
died  intestate.  On  the  30th  January  the  costs  of  the  suit 
were  taxed  at  133/.,  and  on  the  Ist  June,  1830,  adminis- 
tration of  the  defendant's  effects  was  granted  to  Sarah 
Godwyn f  his  widow.  The  plaintiff  was  served  with  a  copy 
of  the  rule  of  Court,  and  with  the  master's  allocatur^  and 
payment  was  demanded  on  behalf  of  the  administratrix  on 
the  d9th  of  September/ 1832. 


The  death  of 
the  defendant 
after  the 
making  of  an 
award  in  pur* 
suance  of  a 
rule  of  Court, 
where  no  ver- 
dict or  judg- 
ment baft  been 
entered  up, 
abates  the  suit; 
and  the  Court 
will  not  en- 
force the  per- 
formance of 
the  award  by 
attachment. 
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In  the  early  part  of  this  term  Barstow  obtaiDed  a  rule 
uisi  for  an  attachment  against  the  plaintiff  for  the  non- 
payment of  1331.,  the  defendant's  Uxed  costs  upon  the  rule 
of  Court. 


VltS. 


tV.  Erie  now  shewed  cause.     The  suit  in  this  case  has 
abated  by  the  death  of  the  defendant.    The  order  of  refer- 
ence was  made  simply  of  all  matters  in  difference  before 
any  interlocutory  judgment,  and  no  verdict  has  ever  been 
Title  of  afliida-  entered  up  in  this  cause.     The  first  point  to  be  submitted 

to  the  Court  is,  that  the  affidavits  upon  which  the  rule  nisi 
was  obtained,  being  entitled  in  the  cause  of  Maffey  v. 
Godwyn,  are  made  in  no  cause  whatever.  (Here  he  was 
stopped  by  the  Court.) 


Bar$iow,  contrsL.     The  objection  just  taken  involves  the 
whole  question.    In  the  Michaelmas  term,  after  the  making 
of  the  award,  the  order  was  made  a  rule  of  Court.     The 
defendant  was,  during  Michaelmas  term*  alive^  and    the 
plaintiff  was  entitled,  during  that  time,  to  move  to  set  aside 
the  award  if  he  had  been  dissatisfied  with  it.    After  that 
term  nothing  remained  to  do  but  to  tax  the  costs.    The 
taxation  must  be  considered  to  have  reference  to  the  term 
in  which  the  order  was  made  a  rule  of  Court.     If  an  action 
be  brought  and  a  rule  to  compute  is  made  final,  judgment 
may  be  entered  up  in  a  subsequent  term  as  of  the  preceding 
term,  and  may  be  declared  on  as  such ;  and  the  analogy, 
drawn  from  writs  of  execution,  tested  in  term  before  the 
death  of  parties,  but  issued  after  their  death,  is  also  appli- 
cable.    Now  as  to  the  argument  that  the  suit  is  abated« 
A  suit  is  abated  by  the  death  of  the  party  for  all  purposes  of 
establishing  a  liability  not  previously  existing,  but  not  for 
the  purpose  of  giving  effect  to  previous  rights  or  previous 
liabilities,  if  they  have  been  established  and  completed  by  a 
judgment.    [  Parke,  J.  You  are  not  deprived  of  your  remedy 
by  action,]    The  remedy  by  action  may  exist,  but  that  do^ 
not  destroy  the  remedy  by  attachment.    The  case  of  JB4!ger$ 


Abatement 
of  suit. 


AUachmeut. 
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T.  Stanton  {a)  is  expressly  in  point.  In  that  case  it  did  not 
even  appear  that  the  party  had  lived  an  entire  term  after 
the  award  was  UNide,  or  diat  the  subnistion  was  made  a 
rule  of  Court  in  the  lifetime  of  the  party  applying  for  the 
eoforeement  of  the  rule.  ID^fiman,  C.  J.  If  the  award  in 
that  case  directed  the  money  to  be  paid  to  the  executors,, 
there  was  a  contempt  in  not  paying.]  The  award  directed 
the  money  to  be  so  paid,  but  it  does  not  appear  that  the 
suboiission  authorized  such  a  decision.  No  incongruity 
will  appear  on  the  face  of  the  proceedings  in  this  case,  if 
the  attachment  be  granted,  as  the  form  of  the  attachment  is 
in  general  terms^  and  does  not  state  the  names  of  the 
parties.  IDeitman,  C.  J.  How  do  you  dispose  of  the 
question  as  to  the  title  of  the  affidavits  i}  That,  again,  is 
the  very  point  in  dispute.  There  is  no  doubt  that  an 
tndictnient  for  perjury  would  lie  upon  these  affidavits.  It 
b  the  daily  practice  to  make  orders  (to  tax  attorneys'  bills, 
for  instance,)  in  causes  which  have  long  ceased  to  be 
depending. 
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Denhav,  C.  J. — You  have  no  remedy  but  by  action. 

Pabke,  J. — If  the  suit  abate 'there  is  a  difficulty  in 
•nforcjog  a  rule  of  Court  made  in  the  cause.  In  the  case 
of  Rogers  v.  ^tautoH,  the  point  coacerniog  the  abatement 
of  the  suit  was  not  fully  considered  by  the  Court. 

Rule  dischpiged,  without  cost^^ 


(»)  7  Xumt  575. 
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Heath  v.  Sansom  and  Evans. 

A  partnership,  ASSUMPSIT  upon  a  promissory  note  by  indorsee  against 
point  of  durti-  niakers.  Sansom  suffered  judgment  by  default;  Evans 
tion,niavbe     pleaded  non-assumpsit.     The  note,  dated  1st  July,  1827, 

dissolved  at       ^  *^  .    ^       1  ,  ,! 

any  time,  (as    was   drawn    by  odnsom  and  Co.  for  300/*   payable   two 

to  tuturetrans-  ^^^^1,3  ft  ^  dale  to  the  Droitwich  Patent  Salt  Company, 
actions,)  and  .     . 

such  dissolu-     or  order,  and  was  indorsed  by  the  payees  to  the  plaintiff. 

be  published^  At  the  trial  of  this  cause  before  Lord  Tenterden,  C»  J.,  at 

or  coinrauni-  the  sittings  at  Westminster  after  Easter  term,  1830,  the 

empt  a  retir-  following  facts  appeared :  Samom  and  Evans,  the  defendants, 

mgdarmant  were  partners  in  alum  works  carried  on  at  Bristol;  Sansom 

partner  from  *  -        ,  •      1      t%     •      •  t   o  1    i^ 

liability  to  sub-  Was  the  agent  of  and  a  partner  m  the  Droitwich  Salt  Coni-^ 

sequent  en-       ^  j^^  ^^^  ^j^^^  ^^  ^1^^  ^^^^  ^f  jj^^  ^^^^^  Sansom  was  in- 

gage  men  ts,  as    *^     ^z 

the  making  of  debted   to  the  Company;  to  discharge  his  debt  to  them 

no^ITTn  the       Sansom  gave  the  company  the  promissory  note  upon  which 

name  of  the     this  action  Was  brought.      Verdict  for  the  plaintiff,  with 

leave  to  move  to  enter  a  nonsuit.     A  rule  to  this  effect  was 

made  absolute  {a)  for  a  new  trial  only  {b),  which  came  on  at 

the  sittings  after  H.T.  18S2,  before  Lord  Tenterden,  C.J. 

In  addition  to  the  facts  proved  at  the  former  trial,  it  was 

shewn  on  the  part  of  the  plaintiff,  that  from  the  date  of 

the  note  down  to  the  commencement  of  the  action,  the 

Company  was  indebted  to   the  plaintiff  in  more  than  the 

amount  of  the  note,  upon  a  running  account  for  coals  sup«> 

plied  by  him ;  and  on  the  part  of  the  defendants  it  was 

proved  that  in  January,  18vi9>  the  defendants  empowered 

one  Price  to  settle  all  matters  in  difference  between  them, 

respecting  their  partnership  affairs,  with  authority  to  dissolve 

the  partnership,  who,  however,  never  dissolved  the  part* 

nership,  or  made  any  award  in  the  matter  referred  to  him ; 

that  in  April,   1809,  it  was  agreed  that  the  copartnership 

stock  in  trade  should  be  taken  at  the  highest  bidding  which 

either  of  the  defendants  should  transmit  to  him(c);  but  that 

(a)  2  Bara.  &  Adol.  291.  UcUallon^  as  it  is  called,  i  e,  by 

(b)  Vide  6  Mann.  &  Ryl.        •        auction  amongst  joint-owners,  is 
(r)  This  mode  of  disposal,  by      frequentlyadoptedinthecivillaw* 
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no  final  settlement  of  the  partnership  accounts  took  place. 
Lord  Tenierden,CJ,  in  bis  direction  to  the  jury,  told  them 
that  what  was  done  by  Price  was  preparatory  to  b  dissolu- 
tion, and  that  there  was  in  this  case,  in  fact,  no  dissolution 
of  partnership.  '^Fhe  jury  accordingly  found  a  verdict  for  the 
plaintiff.  In  Easter  term  last,  Bompas,  Serjty  obtained  a 
rule  nisi  for  a  new  trial,  on  these  grounds :  that  there  was 
no  evidence  that  the  note  had  been  indorsed  to  the  plaintiff 
before  it  became  due,  or  on  account  of  the  debt  owing  to  him 
from  the  Company ;  and  that  after  the  agreement  to  refer 
the  partnership  affairs  to  Price,  Sansom  had  no  authority  to 
bind  Evans  by  drawing  a  hilt  of  exchange  or  note;  still  less 
after  the  disposal  of  the  .partnership  effects  in  April. 

Sir  Janies  Scarlett  and  Hoggins  now  shewed  cause.  First  point-- 
The  note  came  into  the  hands  of  the  payees,  the  Droit- 
wich  Company,  in  the  regular  course  of  business,  and 
after  verdict  it  must  be  presumed  that  the  note  was  paid 
by  the  Company  in  discbarge  of  their  debt  to  the  plain- 
tiff.  It  was  shewn  that  at  the  time  the  note  came  into 
the  hands  of  the  Company  they  were  indebted  to  the  plain- 
tiff, and  that  this  note  was  indorsed  by  them  to  the  plaintiff. 
Th^  presumption  is  obvious.  As  to  the  second  point.  Second  point 
Lord  Tenterden  expressly  told  the  jury  that  Prices  evidence  "^  ^' 

only  shewed  that  measures  had  been  taken  preparatory  to  a 
dissolution  of  partnership;  that  there  had,  in  fact,  been  no 
dissolution.  This  case  is  distinguishable  from .  Carter  v. 
What  ley  {a)f  which  Was  cited  at  the  trial :  in  the  latter  case 
credit  was  giveu  to  the  firm  after  one  partner  had  retired, 
and  there  had  been,  as  to  him,  a  dissolution  of  partnership. 
Here,  there  has  been  no  dissolution;  no  notice  was  given  to 
the  company  of  the  intended  dissolution,  and  it  was  not 
shewn  to  be  a  secret  partnership. 

BompaSf  Seijt,.  in  support  of  the  rule.   When  the  new  trial  First  point. 
was  granted,  on  the  former  application  to  the  Court,  the  plain-, 
tiff  undertook  to  prove  the  consideration,  which  he  has  failed 

.  •  ■         •  • 

(a)lB.&Adol.  11. 


Second  poiiiL 
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i999.        to  do.    The  bure  fact  of  an  iodorsement  raisef  do  prasump* 
u  Uoo  in  favour  of  iu  having  bean  made  before  the  note  be- 

o«  came  due^  iZoic  v.  Bowcrofi  (a).    As  to  the  gecond  pointt 

EiHinM  waa  a  dormant  partner.  The  parUiersbipi  although  not 
determined  by  the  reference  of  the  partnership  accounts  to 
PriUf  was  dissolved  when  the  stock  in  trade  was  purchased 
by  Sanwm.  This  was  previoualy  to  the  drawing  of  the  note. 
Any  dissent  by  a  dormant  partner  to  participate  in  the  pro- 
fits of  the  bufinessy  is  a  dissolution  of  the  partnership. 
The  question  therefore  is,  at  what  period  Evam  ceased  to 
participate  in  the  profits  of  the  concern  i  He  cannot  have 
received  any  profits  after  the  stock  was  purchased  by  Sam^ 
som  in  April*  Assuming  that  the  partnership  was  not  dis* 
solved,  the  authority  to  draw  bills  was  suspended. 

DsKMAN,  C«  J« — ^The  Court  consider  that  the  defendant 
is  entitled  to  a  new  trial,  on  the  second  groimd  on  which 
the  rule  nisi  was  granted.  It  is  therefore  unnecessary  to 
consider  whether  the  plaintiff  was  bound  to  produce  fur- 
ther evidence  of  the  consideration  given  for  the  note.  Evohm 
was  connected  with  the  fiiin  of  Samom  and  Co.,  as  a  dor- 
mant partner.  Iu  Juiuary^  the  partnership  affairs  were 
referred  to  an  arbitrator.  What  took  place  hi  April 
amounted  to  an  agreement  that  the  partnership  should  be 
put  an  end  to,  Sanfwn  was  therefore  no  longer  a  partner 
with  Evam,  He  had  no  authority  from  Evans,  nor  was 
there  any  privity  between  EvaMs  and  Satwm  to  enable  the 
Utter  to  bind  JSiwrirSf  by  drawing  a  pnHni8SM7  npta. 

Park*,  J. — I  am  of  opinion  that  the  verdict  should  be 
set  aside,  and  that  a  new  trial  ihonld  be  granted  in  this  case. 
The  new  trial  on  the  former occaaioo  waa  granted  generally; 
it  was  therefore  competent  for  the  defendant  to  prove,  on 
the  second  trial^  that  the  partnership  had  been  dissolved 
before  the  drawing  of  the  note.  It  has  been  settled  by  the 
eases  of  Peaeoek  v.  Peacock{h)f  Featkerstonkaugk  v.  Fen^ 

(6)  4  Campb.  315.  (6)  16  Ves.  Jan.  49. 
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wick  (a),  that  a  revocation  of  a  partnership  (where  there  is 
DO  agreement  as  to  the  continuance  of  the  partnership)  may 
take  pitce  between  the  parlies  at  any  tinier  and  that  it  is  not 
necessary  to  have  a  formal  dissolution.  The  partnership^ 
affairs  were  referred  to  an  arbitrator.  The  meaning  of  this 
agreement  is  very  doubtful  and  obscure.  To  interpret  it 
we  must  look  at  the  conduct  of  the  parties  (&).  The  arbi- 
trator disposes  of  the  stock  in  trade  to  Samom^  who  takes 
possession.  It  could  not  be  the  intention  of  the  parties 
after  this,  that  Evans  should  continue  to  be  bound  in  respect 
of  the  partnership.  The  parties  intended  that  the  partner- 
ship should  be  dissolved  as  between  themselves.  In  my 
opinion  there  should  be  a  new  trial  on  this  ground ;  I  offer 
no  opinion  on  the  other  point,  that  there  was  not  at  the  trial 
sufficient  evidence  of  the  consideration  given  for  the  note. 
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iWf. 


Ueatu 
Sansom. 


Tau  i4TON|  J. — I  am  filso  of  opinion  that  Evans  was  a  dor- 
mant partner,  whose  name  never  had  been  published  to  the 
world,  and  that  his  liability  ceased  as  soon  as  the  partner- 
ship was  put  an  end  to.  Although  by  entering  into  this 
partnership  Evans  clothed  Sansom  with  an  authority  to 
bind  him  by  drawing  bills  and  notes,  he  might  divest  him  of 
that  authority  by  any  act  dissolving  the  partnership.  San^ 
som  became  the  purchaser  of  the  stock  in  trade,  and  after 
that  period  conducted  the  business  for  his  own  benefit  and 
emolument.  The  implied  authority  given  by  Evans  ceased 
upon  that  arrangement  being  entered  into.  Upon  this 
ground  only,  I  think  ther^  should  be  a  new  trial. 

Patteson,  J. — Evans  was  a  dormant  partner;  and  the 
question  is,  whether,  in  April  last^  he  did  not  put  an  end  to 
the  partnership.  It  is  evident,  from  the  whole  of  the  facts, 
that  Sansom  was  to  be  solely  interested  from  that  period. 
For  this  reason  I  think  there  should  be  a  new  trial. 

Rule  absolute. 


(a)  17  Ves.  Jun.  998.  Taunt.  753.    But  »e«  Clifton  v; 

ib)  Vide  Wardl^  t.  Baylissj  5      Walmfky^  5  T.  R.  564. 
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The  King  t>.  Justices  of  St,  Peter's  Liberty,  Yobk. 

The  Rpplica-     J^  August,   1828,  the  churchwardens  and  overseers  of 

tion  under  41  •  r^ 

Geo,  3,  c.  23,    the  poor  for  the  township  of  Brotherton,  in  the  hberty  of 

money  oS*"'^  St.  Peter,  York,  mdde  a  rate  for  the  relief  of  the  poor,  in 
tained  by  a  which  the  undertakers  of  the  Aire  and  Calder  navigation 
tress  for  poor-  ^^'^""^  rated  in  respect  of  the  navigation  in  the  said  town- 
rates,  can  be  g|iJp  ^s  follows :  — "  Cut  or  caual,  and  that  part  of  the  River 
made  only  at  *  .  ,  .  , 
the  same  ses-  Aire  lying  within  the  township  of  Brotherton,  dam,  locks 

iliTmte  H^n-   *"^  yveus,  tolls,  dues  or  rates,  at  2,000/."     Against  this  rate 
duced  and        the  Aire  and  Calder  Company  appealed,  and  a  case  was 

granted  by  the  Court  of  Quarter  Sessions  for  the  opinion 
of  the  Court  of  King's  Bench.  The  appeal  against  this 
rate  had  been  entered  at.  the  October  and  respited  until  the 
Christmas  Sessions ;  but  of  the  entry  and  respite  the  over- 
seers of  Brotherton  had  no  notice  in  writing.*  They 
obtained  a  warrant  of  distress  in  the  December  following 
for  the  amount  of  the  rate,  150/.,  and  seized  a  vessel 
belonging  to  the  company.  To  prevent  a  sale  of  the 
vessel,  the  company,  under  a  protest,  paid  the  150L  with 
tlie  costs  of  the  distress,  amounting  together  to  163/.  3s,  3i(L 
Five  other  rates  were  subsequently  made  while  this  case 
was  pending,  and  appeals  were  lodged  against  them.  The 
Court  of  King's  Bench  {a),  upon  hearing  the  argument  on 
the  case  reserved,  decided  that  the  company  were  not  rate- 
able in  respect  of  the  river,  and  sent  the  rate  back  to  the 
sessions  to  be  amended.  After  the  decision  of  the  Court 
of  King's  Bench,  an  appeal  came  on  to  be  heard  against 

^  ft 

a  rate  made  on  the  27th  March,  1829>  upon  which  the 
Court  of  Quarter  Sessions  altered  the  rates,  by  striking  out 
of  it  the  words  "  the  River  Aire,''  but  increased  the  amount 
to  2,010/.  25.  8^.  Upon  this,  another  case  was  sent  for  the 
opinion  of  the  Court  of  King's  Bench,  as  to  whether  the 
company  were  rateable  in  respect  of  the  dams  on  the  river. 

(a)  4  Mann.  &  Eyl.  8S0;  9  Bam.  and  Cress.  7S6. 
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Oa  the  £  1st  January,  1832,  the  Court  of  King's  Bench         t88«- 

made  a  rule  that  the  order  of  sessions  should  be  quashed     j|    King 

for  insufficiency,  and  that  the  sessions  should  amend  the  v* 

rate  by  rating  the  Aire  and  Calder  Company  upon  the  sum        Yori(. 

of  15/.  I6s.  in  lieu  of  the  sum  of  2fl00l.,  increased  by  the 

said  order  of  sessions  to  2^010/,  ^.Sd.  for  and  in  respect 

of  the  canal  and  lock  within  the  said  township,  and  the  toIU 

and  dues  received  in  respect  thereof.     At  the  April  sessionsi 

1832,  the  justices  altered  all  the  rates,  including  the  one 

made  on  the  5th  August,   1828,  from  2,010/.  25.  Bd.  to 

15/.  1&.  according  to  the  rule  of  Court.     The  overseers 

were  entitled  to  about  I2l,0$,6d*  for  the  whole  of  the 

assessments,  and  a  demand  was  made  upon  the  overseers 

of  the  township  of  Brotherton  for  the  difference  between 

the  amount  of  the  rates  due  from  the  company,  and  the 

sum  received  by  the  overseers  under  the  distress  in  April. 

At  the  October  sessions  an  application  was  made  to  the 

Court  of  Quarter  Sessions  on  behalf  of  the  company,  for 

an  order  for  the  overseers  of  Brotherton  to  refund  the 

money  paid  to  them,  after  deducting  the  amount  of  the 

several  rates  chargeable  upon  the  company.     The  Court  of 

Quarter  Sessions  refused  the  application,  on  the  ground 

that  the  Court  had  not  jurisdiction  to  grant  an  order  for 

the  re-payment  of  the  money.     In  the  early  part  of  this 

term,  Wighiman  obtained   a  rule  nm,  calling  upon   the 

justices  to  shew  cause  why  a  mandamus  should  not  issue^ 

commanding  them  at  the  next  general  quarter  sessions  for 

the  said  liberty  to  hear  and  determine  the  application  of  the 

said  company,  and  to  order  the  re-payment  to  them  by  the 

overseers  of  Brotherton^  of  the  sum   of   163/.  3«.  *6\d^ 

deducting  such  sum  of  money  as  might  be  due  from  the 

company  for  the  rates  reduced  in  pursuance  of  the  order  of 

Court,  together  with  all  reasonable  costs. 

Alexander,  with  whom  was  Bliss^  now  shewed  cause. 
The  application  for  an  order  of  sessions  was  made  too  late. 
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18S9.        Xhe  Court  of  Quarter  Sessions  had  ceased  to  have  auy 
The  King    jurisdiction,  and  therefore  the  Court  cannot  grant  a  man- 
V-  damns  in  this  case. 

Toaa.  '^^  ^^^  ^  question  was  amended  at  the  April  sessions, 

183£,  and  the  application  for  the  order  of  re- payment  was 
not  made  until  the  October  sessions  following.  Now  the 
41  Geo»  S,  c.  83,  s.  8,  upon  the  construction  of  which  this 
point  entirely  depends,  empowers  the  same  Court  of 
Quarter  Sessions  which  hears  the  appeal  and  amends  the 
rate  to  make  the  order  of  re*payment;  but  it  does  not 
empower  any  subsequent  Court  to  make  such  order.  That 
auch  was  the  intention  of  the  l^slature  appears  obvious 
both  from  the  use  of  the  phrase  **  the  said  Court,"  and 
from  the  power  that  is  there  given  to  award  reasonable 
costs  to  the  rated  parties ;  for  how  can  any  sessions  deter- 
mine what  shall  be  considered  reasonable  costs,  except 
Aose  sessions  which  heard  the  circumstances  of  the  case, 
and  directed  the  amendment 

It  is  another  objection  to  the  present  application,  that  no 
continuances  have  been  entered  in  the  Court  below,  where- 
fore its  jurisdiction  has  long  been  at  an  end.  During  the 
pendency  of  die  case  before  this  Court,  it  may  be  admitted 
that  continuances  were  not  necessary ;  but  after  the  neat 
subsequent  sessions  they  became  so,  and  not  having  been 
entered,  the  sessions  ceased  to  have  jurisdiction  (a).  It  may 
be  said  that  this  Court  has  the  power  to  direct  them  to  be 
entered,  but  the  rule  does  not  pray  the  exercise  of  such  a 
power. 

The  real  remedy  of  the  Aire  and  Calder  Company  was 
under  the  7th  sec.  of  17  Geo.  2,  c.  3d,  which  gives  the  right 
of  appealing  against  a  distress  for  rates.  But  having  allowed 
the  time  to  pass  by  when  that  remedy  was  available,  they 
cannot  now  be  permitted  to  excuse  their  own  laches,  and 
must  sustain  its  consequences.    Tbe  company  may  also, 

(m)  See  9  Nolan  P.  L,  5S5,  S49. 
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perhaps^  have  another  remedy  by  way  of  action  against  the  i833. 

overseers  for  money  had  and  received.     If  this  be  so,  the  ^^^n^^^ 

mandamus  cannot  be  granted^  since  it  is  an  acknowledged  ^. 

rule  of  this  Court  not  to  grant  a  mandamus   in  cases  J^^^^^^^f 
where  any  specific  legal  remedy  exists ;  Rex  v.  Bishop  of 
Chester  (a). 

Sir  J.  Searleii  contrd,  with  whom  were  F.  Pollock  and 
Wighiman.  This  application  was  within  the  spirit  of  (he 
statute,  which  was  made  for  the  purpose  of  relieving  per- 
sons who  have  been  overdiarged  and  paid  a  greater  sum 
for  rates  than  was  really  due  from  them.  The  act  ought 
to  be  construed  liberally,  and  the  words  '*  the  said  sessions/' 
ahoold  be  considered  as  referring  to  the  Court  of  Quarter 
Sessions  generally.  There  will,  in  this  case,  be  great  diffi- 
culty in  enforcing  any  other  remedy. 

By  the  Court.— Upon  reading  the  eighth  section  of  the 
act  we  are  clearly  of  opinion  that  the  application  should  have 
been  made  to  the  same  sessions  at  which  the  rate  was 
amended  and  reduced,  in  pursuance  of  the  rule  of  this 
Court.  We  think  that  the  jurisdiction  of  the  Court  below 
expired  with  the  April  sessions. 


Rule  discharged. 


(fl)  I  T.  R.  396. 
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1832. 

The  King,  on  the  Prosecution  of  Elizabeth  DavieSj 
V.  the  HuNGERFORD  Mauket  Company. 

Under  an  act  I3Y  the  Huiigerford  Market  Act,  1 1  Geo,  4,  c.  70,  certain 
a^CoJn^  persons  were  incorporated  by  the  name  of  "The  Ilunger- 
ihe  erection  of  ford  Market  Company."  By  the  second  section,  the  Corn- 
authorizing       P^ny  was  empowered,  when  they  should  have  purchased 

them  to  pui^     ||j^  Hungerford  estate,  to  treat  for  the  hereditaments  mett- 

chase  certain  -      %      /• 

scheduled         tioned  in  the  first  schedule  annexed  to  the  act,  or  so  many 

an(itorive"a'  ^^  '"^^  P*^  thereof  as  the  Company  should  think  proper 
notice  to  to  be  taken.     By  the  6th  sectioq   it  was  provided,  that  if 

ested  to  send    ^"7  person  interested  in  any  hereditaments  in  the  first  sche- 

in  thmr  claims,  JQ]e  mentioned,  or  any  occupier  thereof,  should,  for  the  space 
and  directing  ••-.•••        i  . 

that  in  case  of  of  twenty-one  days  next  after  notice  in*  writing  signed  by 

non-accept-  ^jj^  clerk  of  the  Company,  neglect  or  refuse  to  treat  for  the 
terms  offered  sale  of  the  premises,  then  the  Company  should  cause  the 
pany  the  ~  value  and  recompense  to  be  made  for  the  said  hereditaments, 
value  shall  be  to  be  ascertained  by  a  jury  of  the  city  of  Westminster;  and 
certain  mode:  ^®  Company  was   empowered  to  issue  a  warrant  under 

the  Company  ||,gj|.  common  seal  to  the  high  bailiff  of  Westminster,  re- 
cannot,  after         ....  .  ,  ,      ^  .  „ 

l^iving  the  no-   quinng  him  to  impanel,  summoui  and  return  a  jury.     By 

tiw'  uiXa!ir   ^^^  ^^^  section,  the  verdict  which  the  jury  should  give  was 

In  Buch  a     declared  to  be  final,  and  all  persons  interested  in  such  here- 

■ranted  a  ^^     ditaments  were  to  be  thenceforth  divested  of  all  right  to  the 

mandamus  for  aame ;  and  upon  payment  of  the  purchase  money,  the  Com- 

the  issuing  of  ,      ,  i       .     •      i  i       •  -         i 

the  tuiuiory     pt^ny  was  to  be  deemed  to  be  m  the  actual  seisin  and  pos- 

proceM  to  at*  g^ssion  of  tlie  said  hereditaments  to  all  intents  and  purposes 
test  the  value.  .  • 

whatsoever.    By  the   10th  section  it  was  provided,  that, 

upon  the  payment  of  such  sum  of  money  as  should  have 

been  assessed  by  such  jury  as  aforesaid  within  one  calendar 

month  next  after  the  same  should  have  been  so  assessed, 

or  upon  payment  thereof  within  one  calendar  month,  into 

the  Bank  of  England,  as  thereinafter  directed,  it  should  be 

lawful  ior  the  Company  to  enter  into  such  hereditaments ; 

and  that  thereupon  such  hereditaments  should  thenceforth 

become  the  sole  property  of  the  said  Company. 
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And  by  the   14th  section  it  is  enacted,  that  in  case  the        :)832. 
person  to  whom  any  sum  of  money  shall  be  assessed  for  the 
purchase  of  any  hereditaments,  shall,  for  the  space  of  14  .  v. 

days  after  notice  thereof,  neglect  to  accept  the  same,  it  shall      MA^gET*** 
be  lawful  for  the  Company  to  order  the  sum  so  assessed  to     Compakt. 
be  paid  into  the  Bank  of  England,  to  be  placed  to  the  ac- 
count of  the  party  interested. 

Mrs.  EUzabeih  Davies  was  possessed  for  the  residue  of  Title  of  prose- 
a  term  of  twenty-four  years,  commencing  on  the  29th  of  <'"'^''* 
September,  1822,  at  the  rent  of  52/.  105.,  of  a  public  house 
called  the  Ship^  in  Charles  Court.    This  was  part  of  the  pro- 
perty contained  in  the  1st  schedule  of  the  act.    On  the  20th  Treaty  for 
of  December,  1831,  Mrs.  Davies  received  from  the  attorney  ^^^^ 
of  the  Hungerford  Market  Company  a  letter,  in  which  he 
stated  that  the  Company  required  to  purchase  and  take,  for 
the  purposes  of  the  act,  the  public  house  in  Charles  Court, 
and  requested  to  be  informed  what  Mrs.  Davies  required 
to  be  paid  for  her  interest  in  the  premises.     On  the  18th 
of  January,  1832,  the  attorney  of  Mrs,  Davies  wrote  to  the 
Company,  and  informed  them  that  Mrs.  Davies  proposed  to 
refer  the  price  of  the  house  to  two  surveyors.     On  the  3d 
of  April  the  attorney  of  the  Company  informed  the  surveyor 
of  Mrs.  Davies,  that  the  public  house  would  not  be  wanted 
by  the  Company,  as  the  owner  of  the  freehold  of  the  house 
required   more    for  his  interest   than   the  Company  were 
willing   to  give.    On  the  26th   of  February,    1832,  Mrs.  Notice  of  in- 

Davies   received   a   written   notice  from  the  clerk  of  the  ^"^"»^"  ^^  P""^ 

chase. 

Company,  stating,  that  the  Ship  public  house  was  required 
for  the  purposes  of  the  act,  and  that  it  was  the  intention  of 
the  Company  to  contract  for  the  purchase  thereof  and  of  all 
leases  thereon,  and  that  if  she  did  not,  within  twenty-one 
days  from  the  date  thereof,  contract  and  agree  with  the 
Company  for  the  sale  of  her  interest  in  the  premises,  it  was 
the  intention  of  the  Company  to  issue  their  precept  to  the 
high  bailiff  of  Westminster,  to  empannel  a  jury,  to  ascer- 
tain the  damages  to  be  given  to  her  by  way  of  compensa- 
tion, for  her  interest  in  the  Ship  public  house.    The  Com- 

I 
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1839.         pMiy   subsequently   refused   ta  purchase  the  house.  '  lo 
Trinily  Term  last,  Keilif  obtained  a  rule  nisi  for  a  manda* 

Am  a  an  u 

V.  niusy  commanding  the  Hungerford   Market  Company  to 

Makkbt***  issue  their  warrant  under  their  common  seal,  directed.  t» 

CoMPAMT.     the  high  bailiiFof  the  City  and  Liberty  of  Westminster^  to 

-empannel  a  jury  for  the  purpose  of  assessing  the  dai^ages 

to  be  given  by  way  of  compensation  to  Mrs.  Davies  for  her 

iuterest  in  the  public  hoti^e,  and  for  the  goodwill  of  the 

trade  atttacfaed  thereto. 

'  Sir  James  Scarlett  now  shewed  cause.  The  property 
belonging  to  Mrs.  Davies  is  not  now  wanted  by  the  Com- 
pany for  the  purposes  of  the  act.  It  is  optional  on  their 
part  to  purchase  or  not  any  part  of  the  property  specified 
in  the  first  schedule.  This  is  an  attempt  to  force  the 
.Company  to  purchase  this  property,  whether  they  r^qujre  it 
or  not.  There  is  no  clause  in  the  act  making  it  compul- 
sory on  the  Company  to  buy.  The  Company  have  offered 
and  are  ready  to  pay  any  reasonable  exposes  which  Mrs. 
Davies  may  have  incurred,  in  consequence  of  the  noti<;e  that 
the  Company  intended  to  purchase. 

jP.  Kelly  and  Ckanuelly  in  support  of  the  rule..  The 
notice  is  as  binding  upon  the  Company  as  on  the  parties  to 
whom  it  is  addressed.  Under  ordinary  circumstances  an 
agreement  is  entered  into  by  the  two  parties^  and  both  are 
equitably  bound.  Here  nothing  of  that  kind  is  required. 
The  act  gives  a  mere  statutable  and  a  very  extraordinary 
mode  of  contracting.  By  the  second  section,  the  Coni- 
pany  are  empowered  to  purchase.  By  the  third  section, 
a  short  and  peculiar  form  of  conveyance  is  given.  Thus  the 
-Company  are  not  obliged  to  resort  to  the  ordinary  and  ex- 
.pensive  modes  of  conveyance.  The  5th  section  enables 
bodies  politic  and  every  description  of  persons  to  sell. 
^  'By  the  6th  section,  if  any  one  refuses  to  treat,  21  days 

afiter  notice  given  by  the  clerk  of  the  Company,  a  jury  may 
be  summoned  to  assess  the  damages ;  and  by  section  7>  im- 
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mediately  after  the  jury  have  given  then'  verdict,  the  property         i83t. 

18  absolutely  vested  in  the  Company.    Without  any  previous     rp^*^^^"^ 

agreement  with  the  party  interested,  the  Company,  upon  v. 

findhig  that  any  particular  property  mentioned  in  the  sche-      Market*^ 
dute  is  requisite  for  the  purposes  of  the  act,  are  empowered     CoMPAMf . 
to  give  a  notice,  by  which  the  owners  are  so  far  divested  of 
th^  right,  that  they  are  unable  to  sell  or  dispose  of  the 
estate.     If  Mrs.  Davits  had  been,  after  the  notice,  offered 
ten  thousand  pounds  for  her  interest  in  the  public  house,  it 
would  have  been  entirely  out  of  her  power  to  sell.     Mrs. 
Davies  knew,  that  upon  the  delivery  of  the  notice  her  right 
was  gone,  and  consequently  sold  off*  a  part  of  her  stock.   Can 
it  be  said  that  the  Company  alone  are  not  bound  by  the 
notice  ?     By  delivery  of  such  notice  they  gain  all  the  bene- 
fits of  a  contract,  and  ought  to  be  subject  to  any  disad- 
vantages that  may  be  consequent  upon  it.     If  the  Company 
are  not  bound  by  the  notice  now,  can  it  be  withdrawn 
at  any  time  before  or  after  verdict  ?     Tlie  statute  directs, 
that  upon  disagreement  the  Company  shall  proceed  to  re- 
quire a  jury  to  be  summoned.     The  word  shall  makes  it 
imperative  on  the  Company    to  do  so.     After  delivery  of 
notice  the  parties  knowing  that  they  are  conclusively  bound 
by  it,  withdraw,  take  other  premises,  and  remove  their  stock, 
and   yet  if  the  construction  contended  for  be  correct,  the 
Company  have  the  power  at  any  time  to  rescind  a  contract 
which  is  binding  upon  the  other  party.     It  is  impossible  to 
suppose,  in  the  absence  of  evident  expressions  to  that  effect, 
Aat  the  legislature  could  have  intended  that  the  Company 
should  have  an  arbitrary  power  of  making  persons  sell  their 
property,  whether  they  are  willing  to  do  so  or  not,  and  yet, 
that  after  the  Company  had  taken  the  measures  by  which  this 
extraordinary  power  is  to  be  exercised,  and  they  had  bound 
the  other  parties,  they  should  be  at  liberty  to  treat  their  acts 
as  a  nullity  as  far  as  regards  themselves. 

Denman,  C.  J. — The  Company  have  obtained  an  act 
of  parliament,  which  gives  them  great  advantages,  and  very 
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1853.  considerable  powers.  I  do  not  think  that  upon  a  disagree- 
ment as  to  the  amount  of  the  compensation  to  be  given,  they 
27.  '^  are  at  liberty  to  countermand  the  notice,  and  rescind  the 
^^^°*^*^®*^  contract.  The  act  authorizes  the  Company  to  summon  a  jury 
Company,  for  the  purpose  of  assessing  the  damages,  but  does  not  give 
them  any  power  to  countermand  the  notice.  The  act  can- 
not have  meant  that  the  Company,  after  entering  into  an 
agreement,  binding  upon  the  individuals  contracted  with, 
should  be  at  liberty  to  rescind  the  contract  at  their  own 
pleasure.  If  that  were  so,  the  owners  and  occupiers  of  the 
various  properties  mentioned  in  the  first  schedule  of  the  act 
would  be  entirely  at  the  mercy  of  the  Company. 

Parke,  J. — I  am  of  the  same  opinion.  The  act  has 
given  to  the  Company  the  option  to  purchase  all  the 
premises  mentioned  in  the  schedule.  Tlie  question  is,  what 
shall  be  considered  as  declaratory  of  the  option  to  purchase. 
I  think  the  option  is  declared  when  the  notice  is  given. 
This,  I  think,  is  the  true  construction  to  be  put  upon  the  6th 
section.  The  Court  came  to  a  similar  decision  in  the  case 
of  The  King  v.  Market  Street  Company^  Manchester,  which 
is  not  reported.  That  case  was  decided  upon  the  general 
purview  of  the  act;  and  though  the  circumstances  of  the 
two  cases  are  not  precisely  the  same,  yet  in  principle  they 
are  alike. 

Taunton,  J.,  and  Patteson,  J.,  concurred. 

Rule  absolute. 
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BuLWBR  V.  HoRNE  and  others.  18S2. 

Assumpsit.     The  first  count  in  the  declaration  stated,  Plea  of  tender, 
that  the  defendants  were  the  proprietors  of  a  coach  from  procured  to 

London  to  Cheltenham;  and  that  in  consideration  that  the  pay  ononey 
1  •     -jr  .        •      1  1    *-         T        1  '"^®  Court 

plamtin  would  engage  a  place  m  the  coach  from  L<ondon  to  generally : — 

Cheltenham,  the  defendants  promised  to  carry  him  in  the  ^®^^»  ^^^ 

,    ,  the  pay- 

coach  ;     that  the  plaintiff  accordingly   took  a  place,   and  ment  of  the 

requested  the  defendants  to  carry  him,  which  they  refused  JJ^^oideHr 

to  do.     The  second  count  stated  the  same  contract  more  an  admission 

generally,    and   to   this    was   added   the   common   money  of  action 

counts.     The  defendants  pleaded  the  general  issue,  except  seated  in  the 
1  1     i.   •  ,  r  .      1       ,  •    .  declaration, 

as  to  ]  /.,  parcel  of  the  several  sums  of  money  m  the  third  and  that  the 

and  subsequent  counts  of  the  declaration  mentioned,  and  as  P^^i"^*f  |^ 

^  ...  entitled  to  a 

to  that  sum,  a  tender.  The  replication  took  issue  on  the  verdict 
tender.  The  defendants,  on  the  same  day  upon  which  the  ^^^^  '"^  ^' 
ptea  was  delivered,  instead  of  paying  the  money  into  Court 
on  the  plea  of  tender,  obtained  a  rule  for  the  payment  of 
]/.  into  Court.  The  cause  came  on  to  be  tried  before 
Parke,  J.  at  the  sittings  at  Westminster,  in  Hilary  term, 
when  the  jury  found  a  verdict  for  the  defendants.  The 
learned  Judge,  however,  upon  seeing  the  rule  for  payment 
of  money  into  Court,  was  of  opinion,  that  the  payment 
of  money  into  Court  generally  admitted  the  whole  of  the 
declaration,  and  accordingly  directed  a  verdict  to  be 
entered  for  the  plaintiff,  giving  the  defendants  leave  to 
move  to  enter  a  nonsuit.  In  Hilary  term  a  rule  nisi  to 
enter  a  nonsuit  was  obtained  for  the  defendants  upon 
affidavits,  which  stated  that  a  previous  irregularity  had  been 
waived  by  the  defendants'  attorney,  and  that  it  was  under- 
stood, ''  that  the  cause  should  proceed  to  trial  on  its  merits, 
and  that  no  advantage  should  be  taken  of  the  proceedings 
on  either  side."  ^ 

jP.  Pollock  and  Hoggins  now  shewed  cause.    The  affida- 
vits upon  which  this  rule  was  obtained  cannot  be  read.    On 
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a  motion  like  this,  no  affidavit  can  be  read.  The  order  for 
payment  of  naoney  into  Court  was  binding  upon  both  par- 
ties.    IParke,  J.  No  affidavit  of  this  kind  can  be  read  (a).] 

Sir  J,  Scarlett  and  Cunvood  contr^.  The  money  must 
be  considered  to  have  been  paid  into  Court  on  the  plea  of 
tender.  The  order  of  Court  is  not  conclusive,  for  an 
admission  by  a  party  may  be  contradicted. 

Paiike,  J.(&) — A  rule  to  pay  money  into  Court  has 
tbe  effect  of  admitting  conclusively  the  contents  of  the 
declaration.  The  money  is  paid  generally  into  Court,  and 
must  be  considered  as  an  admission  of  the  special  contracts 
stated  in  the  declaration.  The  defendants  would  have 
taken  the  benefit  of  the  rule,  and  they  must  abide  by  the 
consequences  of  having  paid  the  money  into  Court.  I 
confess  I  would  rather  not  have  seen  this  objection  taken. 

Taunton,  J. — I  am  of  the  same  ^opinion.  Great 
inconvenience  would  result  if  the  order  of  Court  were  not 
considered  as  binding  between  the  parties  in  the  suit. 

Patteson,  J.  concurred. 


(a)  As  to  affidavits  againtt  the 

rule,  vie/e  1  Mann  &  Rvl.  393(a). 

{b)  This  case  was  ai-gued  at  the 


commencement  of  the  term,  before 
Denman,  C.J.  had  taken  his  seat 
in  the  Court. 


The  King  v.  The  Inhabitants  of  Clixby. 

A  person  who 

served  the         UPON    appeal  against  an  order  of  two  magistrates,  by 

in  1895,  where  which  William  Claj/ton,  his  wife  and  two  children,  were 

no  previous       removed  from  the  parish  of  Caiston  to  the  parish  of  Clixby, 

appointment      ,,-,  »•  •!  ^.t* 

to  the  office,      both  m  the  parts  of  Lmdsey,  m  the  county  of  Lmcoln,  the 

gains  no  set- 

dement  under  3  &  4  Will.  S,  c.  11. 

Qjiutrtf  whether  the  office  of  pinder  is  tin  annual  office  within  the  meaning  of  that 
act. 
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f]iiarler  sessioDs  coafiraied  tbe  order,  subject  to  the  opinion         i832. 
of  this  Court  .upon  the  following  case : 

Clixbj  belongs,  with  the  exception  of  about  ^  acres  of 
land,  to  one  proprietor,  Mr.  Hannam,  There  are  nine  pccu-  Glixbt. 
piers  of  land  in  Ciixby,  including  Mr.  Hannam,  who  retains 
sooi^  portion  of  bis  estate  in  his  own  hands.  He  holds  no 
courts.  Previously  to  die  year  1825,  th^re  never  had  been 
a  pinder  in  Otixby,  as  far  as  appeared  from  the  evidence. 
The  pau j)ery  who  was  the  only  witness  examinedy  stated  that 
he  had  known  the  place  thirty-three  years,  and  had  never 
known  or  beard  of  any  pinder  there  previously  to  \Q%5, 
In  the  year  1823  Mr.  Hamtam  and  two  other  occupiers  of 
land  in  Clixby,  of  whom  Lawrence  was  one,  ordered  the 
pauper  to  go  and  be  sworn  in  pinder.  It  did  not  appear 
in  evidence  that  there  was  any  public  meeting  of  the  parish, 
or  any  other  meeting,  to  appoint  him.  The  pauper  went . 
wiAi  the  said  Lawrence,  constable  of  Clixby,  to  a  justice  of 
tbe  peace  and  was  sworn  in.  He  impounded  cattle  in 
Clixby  that  year,  and  continued  to  do  so  for  several  years 
till  he  was  removed.  In  1 826  the  pauper  was  again  sworn  - 
in  before  two  justices  of  the  peace.  During  all  this  time 
he  resided  in  Clixby.  The  sessions  found  that  this  was  a 
public  annual  office. 

The  question  for  the  opinion  of  the  Court  of  King's 
Bench  is,  whether  by  such  service  and  swearing  in,  the 
pauper  gained  a  settlement  in  Clixby. 

Clinton  and  J.HUdjifard.  Ttie  question  will  be,  not  whe- 
ther there  was  a  legal  appointment,  but  whetlier  the.  pauper 
actually  served  the  office  of  pinder,  as  the  sessions  have 
found  that  it  is  an  annual  office.  During  the  last  thirty- 
five  years  no  such  officer  has  been  appointed;  but  still 
the  pauper  was  sworn  in  by  the  justice,  who  ,is  tbe  proper 
person  for  that  purpose  if  there  be  no  court  leet ;  and  the 
serving  of  an  office,  if  there  be  only  a  colourable  appoint- 
ment, is  sufficient;  Rex  s.  It  minster  {a)  \  Rex  v.  Cotfe 
Mullen  {b);  Rex  v .  Slogarsejf  {c). 

(a)  1  East,  83.  (6)  1  B.  &  Adul.  21 1.  (c)  Ibid.  795. 
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1899.  Wkitehurst  cootrsk.    First,  the  office  of  pinder  is  not  io 

any.  case  an  annual  office  within  the  statute.     Secondly, 
V,  assuming  that  it  may  be  an  office  under  the  statute,  yet  in 

CLixfiY.  Clixby  there  is  no  such  office :  and  thirdly,  supposing  it  to 
be  an  office,  and  an  annual  office,  there  was  not  in  this 
case,  any  sufficient  appointment.  The  office  of  pinder  does 
not  exist  in  every  parish.  He  is  employed  to  take  care  of 
the  lord's  waste,  and  is  in  fact  the  mere  servant  of  the  lord ; 
Vaspor  V.  Edwards  (a).  There  is  a  distinction  between 
an  office  and  employment;  thus,  the  governor  of  a  work- 
house does  not,  it  was  held,  gain  a  settlement  by  holding 
that  situation,  for  it  is  an  employment,  and  no  office,  though 
connected  with  the  parish ;  still  less  ought  a  person  to  do 
so,  who  is  merely  the. servant  of  the  lord.  In  the  case  of 
the  aleconner,  he  was  stated  to  be  an  officer  having  judicial 
powers,  an  ancient  officer.  Here  the  case  finds  that  it  was 
a  new  office,  created  a  few  years  ago  by  private  individuals, 
which  cannot  be  done,  nor  does  the  finding  of  the  sessions, 
that  it  was  an  annual  office,  preclude  the  appellants  from 
now  disputing  it. 

By  the  Coubt. — The  sessions  have  found  that  this  is 
an  annual  office,  but  that  finding  is  subject  to  the  opinion 
of  this  Court,  upon  the  facts  as  stated.  It  is  unnecessary 
to  determine  whether  or  not  a  pinder  is  an  annual  officer. 
It  does  not  appear  that  here  there  was  an  officer  of  this 
description  previously  to  1825.  There  was,  therefore,  no 
snch  office  in  Clixby.  The  case  of  the  hog-ringer  is  very 
different.     This  case  falls  very  far  short  of  that. 

Order  of  Sessions  quashed. 

(c)  12  Modern,  658;  S.C.  H  Mod.  21;  1  Salk.  248;   Holt,  256; 
1  Ld.  Raym.  719. 


MICHAELMAS  TERM,  III  WILL.  IV.  121 

183Q. 

The  King  v.  The  St.  Katharine  Dock  Company.        ^-"n^^^ 
By  6  Geo.  4,  c.  105,  the  St.  Katharine  Dock  Compauy     Where  an 

-         ,  ,  1   t  1  •     act  incorpo- 

was  incorporated  and  empowered  to  sue  and  be  sued  in  rating  a  com- 

the    name  of  their  treasurer  for  the  time  being.     Two  P®"y  directs 

^  ^        ^  f  '"**  actions 

actions  were  commenced,  one  by  George  Carr  Gli/n,  as  in  respect  of 
treasurer  of,  and  on  the  behalf  of,  the  Company,  against  jj^"*^^" 
Thomas  Corpe,  and  the  other  by  Corpe  against  G/yn  as  shall  be 
such  treasurer,  for  certain  sums  of  money  alleged  by  Corpe  ^^^^^^  the 
to  be  due  to  him  from  the  Company.     Whilst  these  two  treasurer,  but 

,.  ,  J    ,      T       .  rfT     .        that  his  effects 

actions  were  pending,  an  order  was  made  by  Lord  lenter^  shall  not  be 

den,  on  the  8th  of  July,  1832,  to  refer  all  matters  in  diflFe-  ^^f^  >"  «*®" 

.  /  .  .  cution,  a 

rence  between  the  said  parties  to  a  barrister,  with  power  mandamus 
to  order  what  he  should  think  fit  to  be  done  by  the  parties  ^e^directora 
respecting  the  matters  in  dispute,  the  costs  of  the  causes,  &c.  ofthe 
and  of  the  reference  and  aM'ard,  to  be  in  his  discretion ;  commanding 
which  order  was  on  the  31st  of  January,  1832,  made  a  them  to  pay 

*  ,  money  reco- 

nile  of  Court.     The  arbitrator  awarded,   that  Corpe  had  vered  in  such 

good  cause  of  action  against  Glyn  as  such  treasurer  for  &"  ac^<^*^ 
2560/.  19^.  llJ.,  and  that  G/yit,  as  such  treasurer,  should  ing  cause 
pay  to  Corpe  on  demand  the  said  sum  of  2560/.  19*.  1  \d.,  J!^quigh™g* 
together  with  the  costs  of  such   action.     And  as  to  the  a  return  to  a 
other  action,  the  arbitrator  awarded,  that  at  the  time  of  the  ^he  defendant 
commencement  thereof,  Glyjiy  as  such  treasurer  as  afore-  ^'^3  object 
said,  had  not  any  cause  of  action  against  Corpe,  and  that  was  improper^ 
the  costs  thereof  should  be  paid  by  G/yn,  as  such  treasurer,  ^  ^f'^^j^' 
to  Corpe  on  demand.     And  he  awarded,  that  the  costs  of  for  quashing  a 
the  award  and  reference  should  be  paid  by  Glyn,  as  such  mandamus 

treasurer,  to  Corpe  on  demand.    This  award  was  afterwards  ^^^  not  go 

•  %        r  ^  mi  ^  ^1  •       I  into  ^^  crown 

made  a  rule  of  Court.    1  he  costs  of  Corpe  m  the  two  paper. 

actions,  and  of  the  award,  were  afterwards  taxed  at  the  sum     ^l^^^e 

'  cross  actions 

of  300/.     The  several  sums  of  2560/.  ig«.  11(/.,  and  300/.  and  all  matters 

being  unpaid,  a  mandamus   was   obtained   by    Corpe  in  arerefen^d^to 

arbitration, 
and  die  award  decides  the  actions  only,  it  is  no  objection  to  the  award  that  a  claim, 
not  included  in  either  action,  was  brought  before  the  arbitrator  upon  which  he  has  not 
adjudicated,  unless  it  be  also  averred  that  he  did  not  take  such  cjaim  into  his  consider- 
ation. 
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Trinity  term  last,  directed  to  the  treasurer  and  directors  of 
the  St.  Katharine  Dock  Compaoyy  calling  upon  them  to 
pay  these  two  sums.  To  this  writ  the  treasurer  and  direc- 
tors of  the  St.  Katharine  Dock  Company  retimiedy  that  by 
indenture  made  the  31st  day  of  March,  1829^  between  five 
of  the  dhrectors  of  the  St.  Katharine  Dock  Company  of 
the  one  part,  and  Corpe  of  the  other  part,  Corpe  cove- 
nanted with  the  directors,  that  he  would,  in  a  good,  lasting 
am)  workmanlike  manner,  build  and  complete  certain  wharf 
walls,  and  make  the  coffer  dams  and  other  dams  necessary 
for  the  proper  construction  of  the  same,  and  find  and 
provide  the  requisite  materials  according  to  the  directions 
and  instructions  expressed  in  the  said  indenture,  and  would 
duly  complete,  in  manner  therein  mendoned,  the  east  wall 
within  two  calendar  months,  and  the  west  wall  within  four 
calendar  months  from  the  day  of  the  date  of  the  indenttu^. 
And  that  the  said  T.  Corpe  did  not  complete  the  east  wall 
within  two  calendar  months,  or  the  west  wall  within  four 
calendar  months  from  &c.,  by  reason  whereof  the  said  walk 
and  each  of  them  remained  and  were  unfinished,  after  the 
periods  so  appointed  for  the  completion  of  the  same 
respectively,  until  the  lOtfa  day  of  April,  IBdO,  and  the 
Company  thereby  incurred  great  loss,  and  were  prevented 
from  using  a  certain  wharf  of  the  said  Company,  and  lost 
and  were  deprived  of  divers  large  gains  and  profits  which 
&c.,  and  that  the  losses  sustained  by  the  Company,  by 
reason  of  the  said  non-completion  of  the  said  walls, 
amounted  to  1 1 28/. ;  and  that  the  said  breach  of  covenant 
on  the  part  of  Corpe,  in  not  completing  the  said  walls 
within  the  periods  in  that  behalf  aforesaid,  and  the  loss  so 
sustained  by  the  Company  by  reason  thereof,  were  before 
and  at  the  time  of  making  the  said  order  of  reference, 
matters  in  difference  between  the  parties,  whereof  the 
arbitrator,  after  undertaking  the  reference  tod  before  making 
his  supposed  award  on  the  said  writ  mentioned,  that  is  to 
say,  on  the  25th  day  of  January,  1832,  had  notice,  and  was 
requested  on  behalf  of  the  said  Company  to  consider  and 
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adjudicate  upon  the  same ;  and  evidence  in  proof  of  aucii 

non-completion  of  the  said  ^Ms,  and  of  the  losses  thereby 

suatamedy  was,  before  the  making  of  the  supposed  awards  ti. 

produced  before,  the  said  arbitrator.     And   further^  diat    ^^  ^^^ 

neither  of  the  said  actions  was  brought  in  respect  of  the     Con  past. 

non-completion  of  the  said  walls  or  either  of  them;  nor  Evidence  of 

was  the  claim  of  the  Company  in  respect  of  the  losses  by 

them  sustained  by  reason  of  such  non-completion,  in  any. Covenant  not 

manner  included  in  the  declaration  of  the  Company,  in  the  nation. 

action  commenced  by  Gfyn  against  Corpe.    And  further, 

that  the  supposed  award  relates  exclusively  to  the  actions, 

the  costs  of  the  supposed  award  and  of  the  reference,  and 

that  the  arbitrator  had  wholly  neglected  in  his  supposed  No  award 

award  to  make  any  award  or  adjudication  whatever  as  to 

the  claim  of  the  Company  in  respect  of  the  non-completion 

of  the  walls.     And  further,  that   by  reason  of  the  said 

omissions  on  the  part  of  the  arbitrator  the  supposed  award 

was  void,  and  that  the  Company  ought  not  to  be  enjoined 

or  obliged  to  pay,  or  cause  to  be  paid,  to  or  for  Corpe^  the 

sums  awarded  by  the  arbitrator,  and  in  and  by  the  said  writ 

so  enjoined  to  be  paid  as  aforesaid. 

In  Michaelmas  term  last  a  rule  was  obtained  by  Camp-  Motion  to 
belly  for  the  defendants,  to  shew  cause  why  the  return  should  ^ 
not  be  quashed  for  insufficiency,  with  costs,  and  why  a  pe- 
remptory mandamus  should  not  be  awarded. 

Sir  J.  Scarlett  and  Plati  now  shewed  cause.    The  Court  First  point— 
,     . ,       ,  .  .         •.•I'll  !•         Caserorcrown 

cannot  decide  this  case  on  motion,  it  is  highly  expedient  paper. 

that  the  practice  of  the  Court  should  be  uniform ;  this  case 

ought  to  have  been  set  down  in  the  crown  paper. 

Any  objection  to  the  writ  of  mandamus  may  be  taken  Second  ooint 

after  the  return  is  made  ;   The  King  v.  The  Margate  Pier  ^oes  not  lie. 

Company  (a).  The  King  v.  Bristowi^b).    The  Court  will  not 

grant  the  extraordinary  remedy  of  a  mandamus  to  a  party, 

unless  be  not  only  has  a  specific  legal  right,  but  also  wants 

(a)  3  Barn.  &  A|d.  990.  (Jt)  6  T.  R.  168. 
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1834.        a  specific  legal  remedy;  The  Kings.  The  Archbishop  of  Can-- 
^^^^^     terbury  (a),  The  King  v.  The  Bank  of  England{b).    There 
V.  is  in  this  case  no  want  of  a  specific  legal  remedy.   An  action 

n  °^~    might  have  been  brought  upon  the  award.     Although  that 
Company,     action  would  have  been^  in  point  of  form,  against  Glyn  as 
treasurer  of  the  Company,  yet  in  substance  it  would  have 
been  brought  against  the  Company,  and  upon  the  judgment 
obtained  in  that  action  execution  might  have  issued  against 
the  effects  of  the  Company. 
Third  point—       Assuming  that  a  writ  of  mandamus  will  lie,  the  return  is 
e  urn  goo  .    g^^j  ^^^  valid.     Whatever  would  be  a  good  plea  to  an 
action  on  the  award  in  this  case  would  be  a  valid  and 
effectual  return   to  the  writ  of  mandamus.     Mitchell  v. 
Stavely(c\  is  an  authority  to  shew  that  the  return  would 
be  a  good  plea  to  an  action  on  the  award.     In  that  case 
the  action  was  brought  upon  a  bond,  conditioned  to  per- 
form an  award  under  a  reference  of  all  matters  in  difference 
between  the   parties;  the  defendant  pleaded  that  certain 
bills  of  exchange  were  outstanding,  and  that  the  indemnity 
of  the  defendant,   as   the   drawer  of  such    bills,  was   at 
the  time  of  making  the  award  a  matter  in  difference  be* 
tween  the  parties ;  that  the  arbitrators  had  notice  of  this 
dispute,  and  had  not  made  any  award  concerning  the  same. 
The  Court  held  the  plea  good,  although  the  award  stated 
that  the  arbitrators  had  heard  the  allegations  of  the  parties, 
and  had  examined  all  the  accounts  and  bills  of  exchange,  and 
had  heard  all  evidence  produced  before  them  touching  the 
matters  in  difference,  and  had  awarded,  amongst  other  things, 
that  the  plaintiff  should  pay  to  the  defendant,  in  full  of  all  de- 
'  mands,  the  sum  of  1600/.     In  the  present  case  the  breach 
'of  the  covenant  respecting  the  making  and  building  the 
walls  was,  at  the  time  of  the  order  of  reference,  a  matter : 
in  difference  between  the  parties ;  that  matter  in  difference 
was  notified  to  the  arbitrator;  the  award  is  silent  as  to  that 
particular  matter  in  controversy  between  the  parties.    The 
supposed  award,  therefore,  not  being  final,  and  not  adjudi- 

(a)  8  East,  219.  (c)  16  East,  58. 

ih)  2  Dougl.  526. 
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eating  upon  all  matters  referred  to  the  arbitrator^  is  iDcom- 
plete  and  void. 


V. 


Campbellf  S.  G.,  and  Blackbumef  in  support  of  the  rule.    ^'^'  ^tj^^' 
It  is  not  necessary  that  a  case  like  this  should  be  placed  in     Compaiit. 
the  crown  paper,  where  the  return  is  palpably  defective,  ^^^t  point. 
[Denmaitf  C.  J.  You  need  not  argue  that  objection.] 

Then  it  is  said  that  a  mandamus  will  not  be  granted  Second  point. 
where  there  is  a  specific  legal  remedy.  In  this  case,  how- 
ever, it  cannot  be  said  that  any  legal  remedy  exists ;  an  ac- 
tion without  execution  is  no  remedy.  The  judgment  must 
follow  the  writ,  and  the  fi.  fa.  the  judgment ;  the  action 
would  be  brought  against  Glyn,  the  judgment  would  be 
entered  up  against  him ;  no  execution  could  issue  against 
the  chattels  of  the  Company;  the  execution  would  issue 
against  G/yn's  effects.  But  the  effects  of  the  treasurer,  in 
actions  brought  against  him  respecting  the  affairs  of  the 
Company,  are  protected  by  the  16 1st  clause  (a).  Corpe  is 
therefore  without  any  remedy  unless  this  mandamus  be 
granted.  This  case  is  different  from  that  of  The  King  v. 
St.  Patrick's  jissurance  Company.  There  the  act  consti- 
tuting the  Company  contained  a  clause  which  made  the 
effects  of  all  the  shareholders  liable  to  executions  in  actions 
brought  against  the  Company. 

As  to  the  objection,  that  what  would  be  a  good  plea  to  Third  point. 
an  action  on  the  award  is  a  good  return  to  the  mandamus-— 


(a)  The  161st  section,  after  di- 
recting that  all  actions  or  suits 
instituted  bj  the  Company  shall 
be  prosecuted  in  the  name  of  the 
treasarer,  or  an^  one  of  the  direc- 
tors of  the  Company  for  the  time 
being,  and  that  all  actions  insti- 
tuted against  the  Company  should 
be  prosecuted  against  the  treasurer, 
or  some  one  of  the  directors  of  the 
said  Company  for  the  time  being, 
proceeds  thus :  **  Provided  never- 
theless that  the  body  or  goodi, 


chattels,  lands,  or  tenements  of 
nich  treasurer  or  director,  shaii 
nct^  by  reason  of  his  being  defend- 
ant in  such  action  or  suit,  be  liable 
to  be  arrettedy  teized,  detained^  or 
taken  in  execution ;  and  provided 
that  all  costs  and  expenses  to  be 
incurred  by  such  treasurer  or  di- 
rector in  prosecuting  or  defending 
any  action  or  suit  for  and  on  be- 
half of  the  said  Company,  shall  be 
defrayed  out  of  the  moneys  appli- 
cable to  the  purposes  of  this  act/' 
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I8SS.        If  the  ftM^rd  be  made  on  a  mistaken  ground,  the  proper 
Th   K  «       course  is  to  apply  to  the  Court  to  set  it  aside ;  Johnson  v. 
V.  Durant  (a).     No  objection  can  be  taken  to  the  award,  ex- 

RIME  Dock  ^®P*  f^om  what  appears  upon  the  face  of  it.  It  does  not 
CloHPAiHr.  appear  in  the  award  that  there  were  any  matters  in  differ- 
ence between  the  parties,  except  tlie  two  actions  men- 
tioned. The  averment  in  the  return  is,  that  the  damages 
for  the  breach  of  the  covenant  was  not  included  in  the 
action  brought  by  the  Company,  and  that  the  award  relates 
solely  to  the  two  actions.  Thie  damages  might  not  be  in- 
cluded in  the  declaration  of  the  action  brought  by  the 
Company,  yet  they  might  have  been  part  of  the  subject- 
matter  of  the  plea  to  the  action  brought  against  the  Com- 
pany. The  Solicitor-General  was  here  stopped  by  the 
Court. 

Second  point.        Denman,G.J  . — The  first  question  in  this  case  is,  whether 

the  writ  of  mandamus  has  properly  issued  ?  Where  a  party 
has  any  other  legal  remedy,  the  Court  will  not  grant  a  man- 
damus. Here  the  prosecutor  would  not  be  able  to  obtain 
execution.  The  writ  of  execution  must  follow  the  judg- 
ment, and  must  therefore  issue  against  the  goods  of  the 
treasurer ;  but  the  statute  protects  the  effects  of  the  trea- 
surer, and  gives  no  power  to  take  the  chattels  of  the  Com- 
pany. The  party  is  consequently  without  remedy,  and  a 
mandamus  will  therefore  lie. 

Third  point.  The  next  question  is,  whether  the  return  to  the  manda- 

mus ia  sufficient  on  the  face  of  it.  It  is  discretionary  on 
the  part  of  the  Court,  to  proceed  immediately  to  quash  the 
return  or  to  wait  and  receive  affidavit  to  assist  their  judg- 
ment. The  Court  thinks  the  return  is  bad  on  the  face  of 
it.  The  return  is  drawn  with  considerable  ingenuity:  it 
avers  that  there  was  a  matter  in  difference  between  the 
parties  which  was  not  included  in  the  declaration  in  the 
action  brought  by  the  Company  against  Corpe,  and  that  the 

(a)  2  Bam.  &  Ad.  930. 
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arbitrator  omitted  to  make  any  adjudication  respecting 
tkat  claim,  but  il  is  not  stated  that  this  claim  was  not  a 
matter  of  defence  to  the  action  brought  against  the  Com^ 
pany.  It  should  have  appeared  in  the  retam,  that  this 
claim  was  not  taken  into  consideration  by  the  arbitrator.  I 
am  therefore  of  opinion  that  the  return  is  insufficient. 
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Parke,  J. — I  entertain  the  same  opinion.    The  6rst 
question  is,  whether  a  mandamus  should  have  originally 
issued.     An  objection  to  the  issuing  of  the  mandamus  may 
be  taken  at  this  stage  of  the  proceedings,  but  is  regularly  to 
be  made  when  the  mandamus  is  moved  for.     A  mandamus 
will   be   granted  where  the   party   has   no  other   specific 
remedy.     There  is  in  this  case  no  other  remedy.     No  ese- 
CHtion  cottld  issue  against  the  effects  of  the  Companyi  as 
the  writ  of  execution  must  pursue  the  form  of  the  judgment, 
and  the  goods  of  the  treasurer  are  protected.    In  fVormtoell 
v«  Hailstone  (a),  it  is  thrown  out  by  the  Court,  that  a  man^ 
damns  in  a  case  like  the  present  is  the  proper  remedy ;  and 
I  know  no  other  mode  of  obtaining  payment  out  of  the 
corporate  funds.     It  therefore  appears  to  me  that  a  man- 
damus will  fie,  unless  the  return  made  be  sufficient.     The 
return  is  drawn  with  much  skill,  but  it  is  defective  in  not 
stating  that  the  claim  made  by  the  Company  was  not  adju- 
dicated upon  in  the  action  brought  by  Corpe  against  the 
Saint  Katharine  Dock  Compamf.     The  return  only  states 
that  the  claim  of  the  Company  was  not  included  in  the  de- 
claration in  the  action  brought  by  them  against  Corpe. 
This  miay  have  been  so,  and  the  arbitrator  may  have  never- 
dieless  taken  this  claim  into  his  consideration  in  the  action 
brought  by  Corpe. 

Taunton,  J.  concurred. 

Pattbson,  J. — I  think  it  clear  that  a  mandamus  may 
be  granted.    In  Wormwell  v.  Hailstone  the  same  arguments 


(a)  6  Bingh.  676. 
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were  urged  which  have  been  pressed  upon  this  occasion. 
As  to  the  return  it  is  bad,  as  it  does  not  state  that  the  arbi- 
trator did  not  take  this  matter  into  his  consideration.  The 
return  only  specifically  states  that  it  was  not  included  in  the 
action  brought  by  the  Company  against  Corpe* 


Peremptory  mandamus  awarded. 


Attorneys  are 
entitled  to  be 
ndmitted  to 
the  interior  of 
the  K.B.  pri- 
son, when  they 
have  occasion 
to  go  there  for 
the  benefit  of 
clients  con- 
fined in  the 
prison,  or 
Mrhen  they  are 
sent  for  by 
such  clients. 
But  the  Court 
will  not  make 
a  general 
order  upon 
the  Marshal 
to  permit  an 
attorney  to  go 
into  the  inte- 
rior at  all 
times  to  visit 
his  clients. 


In  re  William  Jones,  Esq.  Marshal  of  the  K.  B.  Prison. 

A  RULE  was  obtained  by  Alexander,  calling  upon  the 
Marshal  to  shew  cause  why  he  should  not  permit  Mr. 
Matanle,  an  attorney  of  this  Court,  at  all  times  to  go  into 
the  interior  of  the  prison  for  the  purpose  of  visiting  his 
clients  there;  against  which, 

Campbell,  S.  G.  now  shewed  cause.  The  Court  pos- 
sesses no  jurisdiction  over  this  matter.  The  rule  of  Trinity 
term,  21  Geo,  3(a),  gives  a  discretion  to  the  Marshal  to  ad- 
mit or  refuse  to  admit  whomsoever  he  shall  think  proper. 

Alexander,  in  support  of  the  rule.  The  rule  cited  by  the 
Solicitor  Ceneral  does  not  give  power  to  the  Marshal  abso- 
lutely to  refuse  admission  to  any  person,  but  merely  to  regu- 
late the  hours  of  admission  and  time  of  stay  according  to  his 
discretion ;  and  in  case  of  an  introduction  of  spirits  by  any 
individual,  then  it  gives  the  Marshal  power  for  the  future 


(a)  Which  directs  **  that  the 
Marshal  of  the  Marshalsea  of  this 
Court  shall  permit  no  persons  to 
enter  into  the  prison  without  their 
being  first  searched,  to  see  whether 
they  have  any  spirituous  liquors 
about  them;  and  that  he  do  not 

* 

suflfer  the  wives  or  children  of  any 


of  the  prisoners  to  lodge  in  the 
prison,  under  any  pretence  what* 
soever ;  and  that  the  Marshal  do 
prescribe  in  what  manner,  and  for 
how  long,  visitort  thall  be  allowed 
to  see  or  ttay  with  the  pritonert, 
according  to  the  circumstances  of 
every  case,  in  his  discretion." 
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to  refuse  to  admit  him.  The  present  application  is  founded,  ^^3- 
not  upon  the  regulation  referred  to  by  the  Solicitor  General,  j^  ^  /okes. 
but  upon  a  former  rule  (a).  The  inconvenience  that  would 
follow  from  refusing  to  make  this  rule  absolute  would  be 
very  great,  inasmuch  as  it  would  give  to  the  Marshal 
power  to  refuse  even  to  allow  the  applicant  to  visit  his 
clients  who  are  in  need  of  his  assistance.  From  the  affi- 
davits it  is  quite  clear  that  the  applicant  has  not  been 
guilty  of  any  such  impropriety  as  would  justify  his  exclu- 
sion. The  discretion  of  the  Marshal  cannot  be  absolute, 
but  is  subject  to  the  superintendence  of  this  Court. 

Denman,  C.  J. — The  rule  of  Trinity  term,  21  Geo.  3, 
seems  rather  to  apply  to  regulations  respecting  wives  and 
families,  and  the  introduction  of  spirituous  liquors.  The 
visitors  spoken  of  can  hardly  mean  the  attorneys,  who  go 
thither  for  the  benefit  of  their  clients ;  but  even  in  such  a 
case  we  should  certainly  consider  that  the  Marshal  had 
power  to  exclude,  upon  good  cause  shewn  to  the  Court. 
Here,  it  is  not  stated  by  Mr.  Metafile,  in  his  aifidavit,  that 
bis  presence  was  required  by  any  of  his  clients,  or  that  he 
made  application  to  be  admitted  on  the  ground  of  being 
sent  for  by  any  client,  or  that  his  presence  was  at  ail 
necessary.  The  rule,  we  think,  must  therefore  be  dis- 
charged. 

Rule  discharged  (6). 

(«)  ^  Michaelmas  Term,  S  Geo,  as  the  daty  of  their  office  requires, 

t,  (1729).  and  do  admit  all  such  persons  to 

^  Ibat  the  turnkeys  of  the  said  have  access  to  any  of  the  prisoners 

prison  do  diligently  attend  at  the  as  by  law  are  entitled  thereto." 
gate  or  door  of  the  said  prison,         (6)  And  see  ante,  68,  (c). 
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Doe,  on  the  demise  of  Cooper,  v.  Finch  and  others* 


PEDIGREE. 


Thomas  Allen 


-Martha  Noel 


(settlor,  nnd  first  tenant  for  life 
under  the  settlement  of  1708), 
ob.  1764. 


(second  tenant  for  life  under 
the  settlement  of  1708), 
ob.  1755. 


Edward 
(tenant  in  tail  under  the  first  re- 
mainder in  tail,  created  by  the  settlement 
of  1708,  and  expectant  upon  the  deter* 
mination  of  the  two  life  estates,  and 
of  a  terra  of  500  jears,  <:reated 
by  the  same  settlement), 
ob.  1774.  S.  P. 


Thomas  (Allen  Grenalgh) 
(tenant  in  tail  under  tbe  second  remainder 
in  tail  created  by  the  settlement  of  1708, 
and  equUabk  tenant  for  life  under  the 
will  of  his  brother  Edward), 

ob. 1780.  I 

I 
Thomas 

(heir  In  tail  under  tbe  second 
remainder  in  tail  created  by  the  settle- 
ment of  1708,  and  Ugal  tenant  for  life  soder 
the  wills  of  his  uncle  Edward  and 
his  father  Tliomas), 
ob.  18S0.  S.  P. 


Lands  stand  EJECTMENT  for  lands  at  Finchley,  in  the  county  of 
for  500  years;  Middlesex.  At  the  trial  of  the  cause  before  Lord  Tenter- 
remainder  to     jg„^  C.J.,  at  the  sittings  at  Westminster  after  Hilary  Term, 

Jjt  in  Call  , 

remainder        1832^  a  verdict  was  found  for  the  plaintiff,  subject,  as  to 

reverslon'^o '  ^^^^  ^^  ^^^  premises  sought  to  be  recovered  as  were 
J3.  in  fee:  J3.   comprised  in  the  settlement  hereinafter  mentioned,  to  the 

levies  a  nna 

with  procla-     opinion  of  the  Court  on  the  foUoviring  case : 

mationstothe       1708,  2d  and  3d  July.— By  indentures  of  lease  and  of  Settlement, 
use  of  himself  ^t  ^  „ 

in  fee:— Held,  release  and  settlement,  Thomas  Ailen  conveyed  the  manor 
that  although    ^f  Finchley,  and  other  hereditaments  in  Finchley,  to  Noel 

U16  esiacc  10  r 

years  of  ^.  and  Rowney  and  their  heirs^  to  the  use  of  the  settlor  and 
estate  of  B.  is  ^^^  heirs,  until  marriage  between  him  and  Martha  Noel, 
discontinued     and  after  the  marriage  to  the  use  of  the  settlor  for  his  life ; 

Tqwfref  bar-  ,  ... 

red],  and  the  remainder  to  the  use  of  trustees  during  his  life,  to  preserve 
remainder  ui  contingent  remainders;  remainder  to  the  use  of  Martha 
vested.  for  her  life ;  remainder  to  the  me  of  other  trustees  for  500 

B.  dies  with- 
out issue,  having,  afler  the  fine,  devised  to  J.S»  for  tbe  lite  of  C;  remainder  to  D.  (the 
son  of  C.)  for  life :  C.  enters,  suffers  a  recovery,  and  having  survived  J3.  five  years, 
and  having,  after  the  recovery,  devised  to  D,  (his  heir  in  tail)  for  life,  dies :  D.  enters: 
— Conceded,  that  C.  was  not  remitted,  and  that  his  recovery  was  void :— Held,  that  D. 
was  not  remitted.  Semble,  that  the  reversion  in  fee  of  B,  was  devisable,  notwithstand- 
ing the  discontinuance.     Sed  qtiare* 
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years,  upon  trusts  for  raising  portions  for  younger  children ; 
remainder  to  the  use  of  the  first  and  other  sons  of  the  mar- 
riage successively  in  tail  male ;  remainder  to  the  use  of  the 
heirs  and  assigns  of  the  settlor. 

Edward  and  Thomas  were  the  only  issue  of  the  marriage, 

1732. — Thomas,  the  brother  of  Edward,  married  jinn 
Edwards,  and  thereupon  made  a  settlement  of  the  portion 
provided  for  him,  as  youngest  child,  under  die  trusts  of  the 
term  ;  but  the  term  was  not  then,  nor  has  it  since  been  as* 
signed.  The  defendants  are  precluded  by  an  order  of  Court 
from  setting  up  the  term  against  the  plaintiff's  title. 

1755,  April. — Martha  died. 

1764,  April. — The  settlor  died  intestate,  when  his  rever- 
sion in  fee  under  the  settlement  of  1708  descended  to  his 
eldest  son  Edward, 

1764,  lOth  July. — By  indenture    between   Edward  of  Fine  by  first 
the  one  part,  and  Caitlelon  and  Kynaston  of  the  o^her  Jf°de?w^ 
part,  Edward  covenanted  to  levy  a  fine  sur  cognizance  de  meot. 
droit  come  ceo,  8cc.  to  Castleton  and  Kymston  of  the  said 
manor  and  heredilaments*  to  the  use  of  himself  {Edward) 
in  fee.     In  Trinity  Term,  4  Geo*  3,  a  fine  with  proclania- 
tions  was  duly  levied  accordingly. 

1773,  6th  November. — Edward  made  his  will,  duly  at-  His  will,  de- 
tested,  and  devised  his  real  estates  to  Gould  and  Wynne  teeaT^or^the"*" 
and  their  heirs,  to  the  use  of  Gould  and  Wynne  and  their  H^e  of  second 
heirs  during  the  life  of,  and  in  trust  for,  Thomas  his  bro-  under  settle- 

ther;  remainder  to  the  use  of  J'homas  Allen,  the  nephew  ment;  reraain- 

.      ,         der  to  such 
of  the  testator  and  son  of  Thomas  the  brother,  for  his  life ;  tenant's  only 

remainder  to  the  use  of  Gould  ^nd  Wynne  and  their  heirs  »on  for  life; 

•^  ,  ultimate 

during  his  (the  nephew's)  life,  to  preserve  contingent  re-  remainder  to 
mainders ;  remainder  to  the  use  of  the  first  and  other  sons  ^^^^^^  ^  ^ 
of  Thomas  the  nephew,  successively  in  tail  male;  remainder 
to  the  use  of  his  daughters  in  common  in  tail,  with  cross 
remainders  in  tail;  remainder  to  the  use  of  the  Hon. 
Thomas  Noel,  if  living  at  the  failure  of  issue  of  Thomas  the 
nephew,  in  fee ;  but  if  then  dead,  to  the  use  of  the  Rev. 
Dr.  Edward  Cooper  in  fee. 

K  2 
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Finch. 

Entry  of  se- 
cond tenant  in 
tail,  and  reco- 
very suffered 
by  him. 


His  will,  de- 
vising to  his 
only  son  for 
life;  ultimate 
remainder  to 
defendants. 


Entry  of  son. 


Entry  of  de- 
fendants. 
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1774,  February. — Edward  died  without  issue,  where- 
upon Thomas  the  brother  entered. 

1774,  15th  and  l6th  April. — By  indentures  of  lease  and 
release,  Thomas  the  brother  conveyed  the  said  manor  and 
hereditaments  to  Wilmot  in  fee,  as  tenant  to  the  pracipe  in 
a  common  recovery  to  be  suffered  by  Thomas  the  brother, 
and  of  which  recovery  the  use  was  limited  to  himself  in  fee. 
In  Easter  Term,  4  Geo.  3,  a  common  recovery  was  suffered 
accordingly. 

1774,  5th  July. — Thomas,  the  brother,  made  his  will, 
duly  attested,  and  devised  his  real  estates  to  Thomas  the 
nephew,  for  his  life,  with  remainders  over  (which  remain- 
ders failed),  with  the  ultimate  remainder  to  the  right  heirs 
of  Sir  Thomas  Allen,  grandfather  of  the  settlor. 

1780,  April. — Thomas  the  brother,  who  had  continued 
in  the  undisturbed  enjoyment,  died,  whereupon  Thomas  the 
nephew,  his  only  child,  entered. 

1830,  April. — Thomas  the  nephew,  who  had  continued 
in  the  undisturbed  enjoyment,  died  without  having  had 
any  issue;  whereupou  the  defendants  entered,  and  have 
since  continued  in  possession. 

Thomas  Noel  (the  devisee  in  fee  named  in  the  will  of 
Edward)  died  in  the  lifetime  of  Thomas,  the  nephew. 

1792,  September.^ — Edward  Cooper  (the  substitute  de- 
visee in  fee  named  in  the  same  will)  died,  leaving  the 
lessor  of  the  plaintiff  his  heir  at  law. 

The  defendants  are  the  right  heirs  of  Sir  Thomas Allen{])* 


(1)  The  points  for  argument  were 
thus  stated  in  the  margin  of  the 
case : — "  The  counsel  for  the  plain- 
tiff will  contend  that  the  fine  levied 
by  Edward  Allen,  having  disconti- 
jiued  [vide  infri,  154,  166,  n.(7d), 
178,  n.  (90)]  the  estate  tail  and 
displaced  the  remainder,  Thomas 
Allen  Grenalgh  could  not,  by  the 
lease  and  release  of  15th  and  16th 
April,  1774,  convey  any  freehold 
estate  to  WUmoi,  so  as  to  make  a 


good  tenant  to  the  pntcipe;  and 
that  the  recovery  being  therefore 
void,  the  lessor  of  the  plaintiff  is 
entitled  under  the  will  of  Edward 
Alknr 

**  The  counsel  for  the  defendants 
will  contend  that  the  fine  of  Trinity 
Term,  4  Geo.  3,  did  not  operate  as 
a  discontinuance ;  or,  if  it  did  so 
operate,  yet  that  the  reversion  in 
fee,  limited  by  the  settlement  of 
1708  to  the  heirs  of  Thomas  Allen 
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Folleii,  for  the  plaintiff.    The  case  will  turn  upon  the        1839. 
effect  of  the  recovery  suffered  by  Thomas,  the  brother.    The 
only  question  is,  whether  he  was  in  a  situation  to  make  a 
good  tenant  to  the  pracipe.     Now,  Edward  being  tenant  in 
tail  in  possession,  with  reversion  to  himself  in  fee,  levied  a 
fine,  the  effect  of  which  fine  was  to  discontinue  the  estate 
tail   of    Edward  (2),    and    to    displace    the    remainders. 
[TatmionfJ.  That  is  so  where  there  is  tenant  in  tail,  with 
remainder  over  to  a  third  person— but  is  it  so  where  the 
tenant  in  tail  has  the  fee  in  himself?     In  that  case,  I  have 
always  understood  the  effect  of  a  fine  to  be  to  extinguish  the 
estate  tail,  and  to  bring  the  reversion  into  possession,  and 
thereby  to  let  in  prior  incumbrances  by  ancestors.    Under 
the  settlement,  Edward  took  an  estate  tail,  with  an  imme- 
diate reversion. in  fee  to  himself.]     There  was  a  mesne 
remainder  m  tail  to  Thomas,  the  brother.    The  effect  of  the 
fine  was  to  divest  that  remainder.    [Parke,  J.  It  is  quite 
clear  that  Thomas,  the  brother,  had  a  remainder  in  tail.] 
So  that  here  the  question  as  to  the  reversion  does  not  arise; 
Edward  took  a  base  fee  (3)  under  the  fine — it  was  that  fee  Base  fee. 
which  he  devised  by  his  will ;  and  he  also  had  the  reversion 
in  fee  (4).    [PatUson,J.  There  was  a  recent  case  in  the 
Exchequer,  tried  before  me  at  Monmouth,  in  which  the 
effect  of  a  fine  levied  by  a  tenant  in  tail  was  very  much  con- 
sidered (5).    That  was  the  case  of  a  tenant  in  tail  in  remain- 
der.] When  the  principal  case  was  tried  at  Nisi  Prius  before 
Lord  Tenterden,  the  point  suggested  by  Sir  James  Scarlett 
was,  that  the  doctrine  of  remitter  would  apply ;  and  that 
was  understood  to  be  the  only  point  in  dispute  between  the 
parties  here.     [Parke,  J.   No  estate  of  freehold  is  given 
by  the  will  of  Edward  to  Thomas,  the  brother.]    At  the 
death  of  Edtbard,  when  Thomas,  the  brother,  entered,  the 

the  settlor,  did  not,  in  the  events  (4)  Vide  infrd,  139,  note  (19). 

stated  in   the  case,  vest  in  Dr.  (5)  The  case  here  referred  to 

Edward  Cooper  under  the  will  of  b^  the  learned  judge  is,  no  doubt, 

Edward  Allen.''  that  of  Doe  d.  ThomM  v.  Jones,  1 

(«)   Vide  infrd,  167,  178,  n.  Crorapt.  &  Jerv.  528;  infrd,  179, 

(S)  Vide  in/rd,  167, 17a  note  (90). 
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estate  of  freehold  was  in  Gould  and  fVynne,  and  tliere  was 
merely,  an  equitable  estate  for  life  in  Thomas,  the  brother, 
who,  having  entered,  suffered  a  recovery.  [Parke,  J.  If 
he  had  taken  a  legal  estate  of  freehold  it  would  have  been 
quite  a  different  case.]  But  the  point  is,  he  had  no  free- 
hold at  all.  The  whole  doctrine  is  contained  in  Co.  Utt. 
under  the  title  *' Discontinuance"  (6).  [Denman,  C.J. 
Enough  has  been  said  to  make  it  reasonable  to  ask  the 
other  side  in  what  way  they  mean  to  put  their  case.] 


First  point — 
No  disconti- 
nuance. 

Second  point 
—Remitter. 


W.  Hayes,  for  the  defendants,  stated  that  he  meant  to 
contend^  first,  that,  by  reason  of  the  subsisting  tenancy 
under  the  term  of  500  years,  the  fine  was  not  a  discon- 
tinuance ;   and,  secondly,  that  Thomas,  the  nephew,  was 
remitted.     [Parke,  J.  The  term  is  removed  out  of  the  case. 
It  is  not  to  be  set  up  at  aU||^lt  is  only  not  to  be  set  up  in 
bar  of  the  ejectment.     But  we  may  use  the  term  for  the 
purpose  of  shewing  «vhat  was  the  state  of  the  title  when  the 
fine  was  levied.     [Follett,  for  the  plaintiff^  conceded  this 
point.]     As  the  plaintiff's  case  was  originally  shaped,  he 
founded  his  title  on  the  reversion  in  fee  of  the  settlor, 
contending  that  the  reversion  passed  by  the  will  of  Edward, 
and  was  not  barred  by  .the  recovery.     But  if  the  reversion 
was  discontinued,  it  was  no  longer  devisable ;  consequently 
it  did  not  pass  by  the  will  of  Edward,  and  so  far  as  the 
plaintiff  builds  upon  that,  he  has  no  title  whatever.    [Tcitfif- 
ton,  J.  Is  not  an  interest  recoverable  in  formedon  devisable? 
Do  you  mean  to  contend  that  an  interest,  because  it  is  not 
recoverable  in  ejectment,  but  only  recoverable  by  formedon, 
is,  therefore,  not  devisable  f    That  is  the  consequence  of 
your  argument.]     That  even  a  right  of  entry  is  not  de- 
visable, is  pretty  clear ;  d  fortiori  a  right  of  action  is  not 
devisable  (7). 


First  point—        2*b//«/^  for  the  plaintiff.     If  it  can  be  maintained,  that, 

ijisconunu-      because,  under  the  original  settlement,  there  was  a  trust 
ance.  *  o  » 


Whether  a 
right  of  action 
under  a  rever- 
sion disconti- 
nued is  devi- 
sable. 


(6)  Sect.  692. 


(7)  Vide  inftd,  17J,  note  (85). 
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term  to  raise  portions  for  younger  children,  the  fine  of 
Edward  had  no  operation,  then,  no  fine  levied  by  tenant  in 
tail  can  ever  operate,  since  there  are  generally  terms  in  old 
family  estates  for  the  purpose  of  raising  portions  for  younger 
children.  It  has  never  been  contended  that  where  a  term 
is  outstanding  the  tenant  in  tail  could  not  levy  a  fine,  so 
as  to  discontinue  the  estate  tail.  It  is  true  the  fine  may 
not  affect  the  term — the  term  may  still  continue ;  and, 
even  if  the  term  were  destroyed  by  the  fine,  there  would 
be  no  question  that  the  party  might  have  the  term  kept 
on  foot  (8).  As  between  the  termor  and  the  tenant  in 
tail,  there  might  be  a  question  in  regard  to  the  term,  but 
there  could  be  no  question  as  to  the  divesting  or  displacing 
of  the  remainder.  It  appears  perfectly  clear,  upon  the 
authorities,  that  a  fine  levied  by  a  tenant  in  tail,  where 
there  is  any  estate  of  freehold  outstanding,  does  not 
operate  so  as  to  work  a  discontinuance  of  the  estate  tail, 
but  that  a  term  of  years  outstanding  is  a  nullity,  so  far  as  re- 
gards the  operation  of  the  fine  upon  the  estate  tail  and  the 
remainders  (9)»  It  appears  from  Litt.(\0),  that  if  tenant  in 
tail  of  a  reversion,  remainder,  rent,  common,  or  other  thing 
which  lies  in  grant,  levy  a  fine  of  it  in  the  King's  Court, 
it  does  not  make  a  discontinuance ;  for  nothing  passes  but 
for  his  own  life.  So,  if  the  reversion  be  after  a  lease  for 
his  own  life.  But  if  it  be  after  a  lease  by  him  (11)  for  years, 
it  will  be  a  discontinuance;  for  then  the  freehold  passed  by 
the  fine,  and  all  the  estates  are  displaced  ( 12).  Edward  was 
tenant  in  possession  of  the  freehold  at  the  time  he  levied 
the  fine ;  which  fine,  therefore,  displaced  the  remainder.  In 
Co,  Ltit»{l3),  it  is  said, ''  If  a  tenant  in  tail  make  a  lease  for 
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(8)  Qiuntf  whether  at  law  or 
merely  in  equity  ? 

(0)  Com.  Dig.  Discontinuance, 
C.3. 

(JO)  Sect.  618. 

(tl)  Notes  (47)  and  (98),  infrd. 

(12)Co.Litt.3S26;  tfi/i^,178,n. 

(IS)  938,  b.  Lord  Coke  refers 
in  the  inai^in  to  two  authorities. 


The  first  is  an  original  case  of  T. 
15  Edw,4,  in  Fitzherbert's  Abridge  Fits.  Abr.  T.  15 
ment,  title  "  Discontinuance/'  pi.  -E-  *»  Ditconti- 
30,  of  which  the  following  is  a  """''''•  P**  ^• 
literal  translation*   *'  Note,  b^  Lit- 
tleton, if  tenant  in  tail  lease  the 
land  for  term  of  years,  and  then 
grant  the  reversion  in  fee  by  fine, 
Uiat  this  is  not  a  discontinuance^ 
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years  of  landsi  and  after  levy  a  fine,  this  b  a  discontiouaiice, 
for  a  fine  is  a  feoffment  of  record,  and  the  freehold  passetb. 


becaose  be  bad  that  re%'enion  in 
tail  (a).   Bat  if  tenant  in  tail  lease 
for  term  of  life,  and  then  grant  the 
revenion,  and  the  tenant  for  term 
of  life  attorns  and  dies  in  the  life  of 
the  tenant  in  tail,  this  is  clearly  a 
discontinuance.    But  if  tenant  in 
tail  lease  for  term  of  life,  and  then 
die,  and  the  heir  grants  the  rever- 
sion, and  the  tenant  attorns  and 
dies,  living  the  issue  in  tful,  this 
is  no  discontinuance,  because  he 
was  never  seised  by  force  of  the 
entail.    And  if  the  father  disseise 
the   grandfather   tenant    in    tail, 
and  make  feoffment  without  war- 
ranty, nnd  the  grandfather  dies, 
the  father  cannot  enter  contrary 
to  bis  feoflment,  but  the  son  may 
well  enter^  because  it  is  no  dis- 
continuance, for    he  was    never 
seised  in  tail.    And  if  tenant  in 
tail  lease  for  term  of  life,  and  then 
grants  the  reversion,  and  the  tenant 
attorns,  and  the  grantee  grants  this 
reversion  over,  and  the  tenant  at- 
torns and  dies  in  the  life  of  the 
second  grantee,  this  is  no  discon- 
tinuance.     And   if  the   husband 
lease  the  land  of  his  wife  for  term 
of  life  and  die,  and  the  reversion 
descends  to  his  issue,  who  grants 
this  reversion  to  another  in  fee, 
and  the  tenant  for  term  of  life  at- 
torns and  dies  in  the  life  of  the 
grantor,  this  is  no  discontinuance, 
but  the  wife  or  her  issue  may  en- 
ter well  enough ;  for  the  issue  had 
nothing  in  the  right  of  his  mother, 
the  wife  of  bis  father,  and  there- 
fore this  grant  cannot  make  dis- 


continuance. And  Town,  said  that 
if  tenant  in  tail  lease  for  term  of 
life  and  dies,  now  the  issue  has  the 
reversion  in  fee,  but  this  is  only  for 
the  time,  icii  for  terra  of  life,  but 
he  has  always  the  right  of  the  en- 
tail, and  consequently  he  may  dis- 
continue. And  if  the  baron  and 
his  feme  be  disseised,  and  the  dis- 
seisor die,  and  bis  heir  being  in  by 
descent,  enfeoflfs  the  baron,  who 
makes  feoffment,  and  then  the  ba- 
ron dies,  the  feme  may  well  enter; 
for  the  descent  shall  not  prejudice 
her,  because  it  was  during  the  co- 
verture ;  and  the  feoflfment  of  the 
barpn  shall  not  prejudice  her,  be- 
cause he  was  not  seised  in  the 
right  of  his  feme  at  the  time,  &c/* 

The  other  authority  vouched  by  e^h  of 
Lord  Coke  is  referred  to  in  the  Cornwall 
modem  editions  of  Co.  Litt.  as  "  6  ''j.  nJ^jj^^^ 
H.  56,  57,"  a  reference  not  very  ler.  (I33f .) 
intelligible,  but  the  case  has  been 
discovered  in  M.  6  £.  d,  fo.  56, 57. 
It  was  an  action  of  guare  impedii 
by  John  (of  Eltham),  Eari  of  Corn- 
wall (6),  against  the  Bishop  of  Ko- 
chater,  for  the  presentation  to  the 
church  of  Mixbie.  The  declaration 
stated,  that  Hen,3,  being  seised  of 
the  honour  of  St.  Walry,  to  which 
the  advowson  is  appendant,  pre- 
sented to  the  church,  and  after- 
wards gave  the  honour  and  advow- 
son to  Richardy  Eari  of  Cornwall 
and  King  of  Germany  (c),  haben- 
dum to  him  and  the  heirs  of  his 
body;  that  the  honour  and  advow- 
son descended  from  £«arl  Richard 
to  Earl  Edmund  {d)f  who  present- 


(a)  i.  e.  because  the  estate  for  yean  was  carved  out  of,  and  parcel  of,  ihe 
estate  tail. 

(b)  As  to  this  prince,  see  5  Mann.  &  Ryl.  155. 179,  350. 

(c)  As  to  whom,  tee  3  Mann.  U  Ryl.  141,  145,  334,  337,  340,  459. 

(d)  3  Mann.  &  Ryl.  141, 14«,  314,  334,  337,  340,  348,  360,  363,  365. 
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Bat  if  tenant  in  tail  maketh  a  lease  for  his  own  life,  and  after 
levy  a  fine,  thb  is  no  discontinuance,  because  the  reversion 
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cd  the  last  incttmbeot;  that  upon 
Earl  Ednmn^t  dying  without  heir 
(of  his  body),  the  honour  and  ad- 
Towson  descended  to  Edw,  J,  and 
then  to  Edw.  9»  and  to  Edu.  3, 
who  gave  the  same  to  the  plaintiff 
and  the  heirs  of  his  body.     Plea, 
that  in  H.  T.  8  Edw.  1,  by  a'  fine 
leried  between  the  then  Bishop  of 
Rodesier  and  Earl  Edmund,  the 
Bishop  granted  and  released  all  his 
right  in  the  advowson  of  St.  Brian 
to  the  Earl  in  fee,  for  which  grant 
and  concord  the  Earl  granted  cer- 
tain landy  and  the  advowson  of  the 
church  of  Mixbie,  &c.  to  the  Bi- 
shop and  the  church  of  St  Andrew 
of  Rochester,  in  fee;   that  Earl 
Edmund  died  seised  of  the  advow- 
son of  St.  Brian,  and  of  other  tene- 
ments, without  heir  of  his  body, 
whereby  King  Edw.  1  entered  as 
cooain  and  heir,  from  whom  it  de- 
scended to  the  now  King;    and 
therefore  it  belongs  to  the  Bishop 
to  present;  and  that  if  the  King 
himself  had  sued,  he  might  have 
been  foreclosed  by  the  deed  of  his 
ancestor  containing  warranty. 

Seotif  for  the  plaintiff. — Inas- 
much &s  the  advowson  is  append- 
ant to  the  honour  of  St.  Walry, 
and  the  conusor  of  the  fine  had 
only  an  estate  tail,  and  the  Bishop 
and  none  of  his  predecessors  have 
bad  possession  of  the  advowson 


ScAtfrJ.— There  is  no  writ  of 
formedon  for  an  advowson,  for 
tenant  in  tail  cannot  discontinue  the 
entail  of  an  advowton  as  he  can  of 
tenrmentf  which  pa$$  by  livery  of 
teitin;  for  although  he  gives  the 
advowson,  &c.  yet  if  afterwards  the 
donor  be  in,  as  in  his  reversion, 
and  the  church  becomes  void,  he 
shall  have  the  presentation,  not- 
withstanding the  gifl  by  tenant  in 
tail,  namely,  where  he  to  whom 
the  gift  is  so  made  by  tenant  in 
tail  has  never  presented. 

Parning. — You   say  ill;   for  if 
afler  Earl  Edmund  had  granted 
the  advowson,  a  man  had  wished 
to  demand  the  advowson,  he  must 
have  brought  his  writ  against  the 
Bishop;   which  shews  that  Earl 
Edmund  was  then  out  of  posses- 
sion ;  and  nothing  could  revert  but 
that  of  which  Earl  Edmund  was 
possessed  at  the  time  of  his  death. 
Trew,  J.— The  Bishop  cannot 
here  avail  himself  of  the  exchanges, 
wliich  only  hold  where  there  has 
been  transmutation  of  possession 
from  one  to  the  other;  but  in  this 
case,  by  the  deed  of  the  Bishop,  no- 
thing passed  to  the  Earl,  the  deed 
being  merely  a  release  of  the  right 
of  the  advowson  of  St.  Brian,  which 
advowson  the  Earl  had  before. 

Parning.— Although  it  is  said 
that  the  advowson  was  appendant 


by  presentation,  the  advowson  still    '  to  the  honour,  yet  as  Earl  Edmund 


continues  appendant  to  the  manor. 
Pamingy  for  the  defendant — 
Although  Earl  Edmund  had  but  fee 
tail,  the  advowson  was  by  the  fine 
severed  from  the  honour,  and  the 
King  would  have  been  foreclosed 
by  the  warranty  of  his  ancestor, 
with  assets  by  descent. 


gave  an  acre  of  land  with  the 
advowson  by  fine  to  the  Bishop, 
he  severed  the  advowson  from  the 
honour,  and  made  it  appendant  to 
the  acre  of  land;  wherefore  the 
advowson  did  not  revert  to  the 
King  by  reason  of  the  warranty 
and'Ossets ;  andaa  the  King  might 
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expectant  oa  an  estate  of  freehold,  which  lyeth  in  grant, 
pa^seth  tberebj."  The  effect  of  a  fine  by  tenant  in  tail 
upon  an  outstanding  term,  has  been  frequently  considered 
by  the  Courts,  but  it  was  probably  never  before  suggested 
that  the  term  prevented  the  fine  from  operating  as  a  discon- 
tinuance. ^11  the  law  upon  this  subject  is  collected  in  the 
cases  referred  to  by  Cruise  (14),  who,  after  observing  that 
''  terms  for  years  may  be  barred  by  a  fine  and  non-claim,  if 
the  lessees  were  or  ever  might  have  been  in  possession," 
cites  Taffyvks  case  (15),  in  which,  he  says,  '^  It  was  resolved> 
that  although  a  lessee  for  years  had  not  himself  such  an 
estate  as  would  enable  him  to  levy  a  fine,  yet  it  did  not 
therefore  follow  that  his  interest  should  not  be  barred  by  a 
4  Hen.  7,  c.  24.  fine  j  that  a  term  for  years  was  within  the  statute  4  Hen.  7, 

being  comprehended  under  the  word  interest ;  and  as  the 
object  of  that  act  was  to  prevent  strifes  and  debates,  it 
would  not  have  that  effect,  if  its  operation  did  not  extend 
to  long  terms  of  years,  which  are  now  so  common.  This 
principle  (he  adds)  was  carried  so  far,  that  where  a  person 
who  had  a  long  term  for  years,  assigned  it  over  to  a  trustee 


have  been  foreclosed,  the  £ari 
daiming  by  gift  from  the  King 
shall  be  foreclosed  also. 

TB£Wy  J.  —  You  do  not  deny 
that  the  advovrson  was  appendant 
to  the  honour,  which  honour  is  in 
the  hands  of  the  King  by  the  death 
of  Earl  Edmund  without  heirs  of 
his  body,  and  as  it  cannot  be  said 
that  the  advowson  was  vested  in 
the  Bishop  by  presentment,  the 
estate  tail  was  not  discontinued. 
Wherefore,  &c. 

It  was  afterwards  insisted,  that 
although  the  estate  tail  might  not 
be  discontinued,  yet  the  King  was 
barred  by  the  warranty  and  assets. 
A  difficulty  arose  as  to  the  power 
of  the  Court,  without  the  espress 
permission  of  the  King,  to  try  the 
question  whether  assets  had  de- 
scended to  him  or  not.    The  Earl 


was  ultimately  non-prossed. 

Neither  of  these  cases  appear  to 
support  the  proposition  advanced 
by  Lord  Coke  in  the  passage  re- 
ferred to  in  1  Inst.  S3S  &,  which 
indeed  seems  to  be  at  variance 
with  the  cases  cited  below  (180, 
note  (92).)  Many  of  the  marginal 
references  in  Co.  Litt.  appear  to 
have  been  inserted  for  the  purpose 
of  directing  the  student  in  his  in- 
quiries, rather  than  as  authorities 
for  the  positions  laid  down  in  the 
text. 

(14)  5  Cruise's  Dig.  163.  Many 
of  the  inaccuracies  of  this  author 
have  been  corrected  by  his  editor; 
but  this  Digest  is  still  a  work  of 
which  the  design  is  more  com- 
mendable than  the  execution. 

(15)  5Co.Rep.  193;  Cro.Jac.60- 
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in  trast  ibr  bimself^  then  purchased  the  freehold  and  inherit-  1839. 
anee  of  the  lands^  and  levied  a  fine,  it  was  resolved  that  the 
term  was  barred,  the  assignee  of  it  having  suffered  five 
years  to  pass  without  making  any  claim  (16).  Mr.  Justice 
Ventris  takes  notice  of  this  case,  and  observes  **  that  the 
conusee  of  the  fine,  who  was  also  the  purchaser  of  the 
fireehold,  did  not  know  of  the  term,  or  that  it  was  held  in 
tmst  for  bim,  so  that  if  the  fine  had  not  barred  it,  he  would 
have  been  cheated.  But  that  where  a  term  is  assigned  in 
tnlst  for  a  person  who  is  seised  of  the  inheritance,  and  who 
is  in  possession,  a  fine  levied  by  him  will  not  destroy  the 
term,  because  the  owner  of  the  inheritance  is  in  cases  of 
that  kind  tenant  at  will  to  his  trustee ;  and  this  rule  has 
ever  since  been  adhered  to,  so  that  it  is  now  a  settled  prin- 
ciple that  terms  for  years,  which  are  kept  on  foot  by  pur- 
chasers for  the  purpose  of  protecting  the  inheritance,  are 
not  barred  by  a  fine,  otl^erwise  fines  would  frequently 
weaken  the  interest  of  purchasers^  instead  of  adding  to 
their  security."  The  question  between  the  termor  and  the 
person  levying  the  fine,  is  a  question  between  them  exclu- 
sively; Reynolds  v.  Jones  {\7).  Cruise  goes  on  to  say  (18), 
"  A  term  which  is  vested  in  trustees,  on  any  particular  trust, 
(except  that  of  protecting  the  inheritance,)  may  also  be 
barred  by  a  fine  and  nonclaim."  So  that  it  became  a 
question  whether  the  term  is  barred;  but  it  never  was  a 
question  whether  a  tenant  in  tail,  having  the  first  estate  of 
freehold,  is  competent  to  levy  a  fine,  which  shall  have  the 
usual  effect  of  a  fine  levied  by  a  tenant  in  tail  in  possession. 
That  point  has  always  been  treated  as  settled  law. 

II.  The  plaintiff  does  not  found  his  title  solely  upon  the  re-  Second  point 
version  in  fee  ( IQ) ;  for  the  effect  of  the  fine  levied  by  Edward  —New  fee. 
is  to  create  a  new  estate — an  estate  in  fee — which  (the  fine 
having  discontinued  the  estate  tail  (^0)  and  displaced  the  re- 
auiinder)  is  not  subject  to  be  defeated,  except  by  formedon 

(16)  hehum   v.  Morrke,  Cro.  (18)  5  Cmise,  164. 
Car.  109.  (19)  Vide  siqtrd,  133,  note  (5). 

(17)  9  Sim.  &  Sta.  906.  (20)  Infrdf  154,  166,  n.,  178,  n. 
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brought  by  the  reiiiamder*inaD.  [Taunton,  J.  Did  not  the 
fee  cease  with  the  estate  tail  ?]  A  new  estate  in  fee  was 
created  by  the  fine.  None  could  bring  formedon  during  the 
existence  of  issue  in  tail ;  but  where  the  estate  tail  is  dis- 
continued, the  remainder-man  may  bring  formedon,  on  the 
failure  of  issue  in  tail ;  and  until  he  recovers  in  a  real 
action,  the  estate  in  fee  subsists.  The  case  is  similar  to 
diat  of  a  disseisin  under  the  old  law,  by  which  the  party 
acquired  a  new  fee  simple  descendible  to  his  heirs. 
[Taimion,  J.  That  is,  an  estate  defeasible  by  formedon 
only.]  The  effect  is,  to  give  to  the  tenant  in  tail  levying 
the  fine,  the  right  of  possession,  though  the  right  of  pro- 
per^ may  be  in  another.  The  remainder-man  has  no  right 
of  entry ;  if  he  enter,  he  may  be  turned  out.  Thomas^ 
the  brother,  was  entitled  to  bring  a  real  action  upon  the 
death  of  Edward.  If  he  had  brought  his  formedon  against 
Gould  and  Wynne,  and  recovered  judgment,  then  he  might 
have  made  a  good  tenant  to  the  prsMsipe ;  but  as  he  allowed 
five  years  to  pass  without  bringing  his  formedon,  the  estate 
which  Edward  acquired  by  the  fine  became  a  fee  simple 
indefeasible  (21).     Doe  d.  Odiame  v.  Whitehead  (^2%)  is  a 


Fine  uid  noD-  (^^)  ^"  considering  the  effect  of 
Gkim — leading  a  fine  with  proclamations  as  a  bar 
principles.  i^y  Donclainiy  the  leading  principles 

to  be  kept  in  view  appear  to  be 
these :  1.  The  estates  to  be  barred 
mast  be  divested  or  disconrinued 
(i.  e.  put  to  rights,  of  entry  or  of 
acrion)  before  the  levying  of  the 
fine,  or  by  its  operation.  (9  Co. 
Rep.  106  a.)  2.  The  state  of  tlie 
ritle,  as  determined  by  matter  pre- 
cedent to  the  levying  of  the  fine, 
is  to  be  regarded ;  for  if  the  inhe- 
ritance be  then  limited  for  a  par- 
ticular estate,  with  remainders, 
each  successive  taker  by  purchase 
will  have  a  new  period  of  claim 
from  the  accruer  of  his  right  of 
entry    or  of  action.    (Co.  litu 


878.)  3.  The  condition  of  the 
rightful  owner  with  respect  to 
freedom  from  disability,  at  the 
time  of  the  fine  levied,  in  the  case 
of  a  right  then  accrued,  otherwise, 
at  tlie  time  when  the  right  ac* 
crues,  is  to  be  regarded.  4. 
Changes  in  the  state  of  the  right- 
ful title,  by  matter  subsequent  to 
the  levying  of  the  fine,  are  noi 
to  be  regarded;  fi>r  if  the  peison 
whose  right  is  proposed  to  be 
barred  were  competent  to  create 
interests,  giving  new  periods  of 
claim,  the  bar  might  be  postponed 
for  an  indefinite  period.  This  pro- 
position, however,  supposes  that  a 
right  of  entry  or  of  action  is  o/ien- 
abU;  but  it  is  conceived  that  such 


($3)  Q  Burr.  704. 
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leading  case  upon  this  point.    Edward  having  gained  a  fee, 
defeasible  if  the  remainder-man  brought  his  formedon  in 
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m  right  canDot  be  transferred  either 
bj  deed  or  by  will;   (vide  infra^ 
1 7  J ,  n.  (85) ;)  and  if  so,  no  change 
in    the   rightful    title  sabseqaent 
to  the  fine  would  be  possible  until 
the  restoration  of  the  divested  or 
discontinued  estate.  5.  If  the  time 
once  begins  to  run   against  the 
owner  of  the  right  to  a  given  estate, 
it  will   ran    on,  notwithstanding 
subsequent   disabilities,   &c.    till 
that  estate  is  barred,  unless  stop- 
ped bjf  entry  or  action  on  the  part 
of  the  claimant.    Doe  d.  Duroure 
▼.  Jmtn^  4  T.  R.  SOO;    Doe  d. 
George  ▼.  Jeaon^  6  East,  80,  and 
9  Smith,  236 ;  Roe  d.  Langdon  v. 
Romlitonj  9  Taunt.  44.1 ;  Coiterell 
▼.  DuUom^  4  Taunt.  836;  Doe  d. 
Griggs  w.SkMeH,  1  Selw.  N.  P.  147, 
n.  5.     Issue  in  tail,  claiming  by 
descent,  are  not,  like  remainder- 
men, claiming  by  purchase,  allow- 
ed, as  against  a  fine,  {Doe  ▼.  Pyke, 
pocf,)  successive  periods  of  claim; 
(SCo.Rep.87  6;  Plowd.  357;)  but 
if  the  time  rans  against  a  person 
presendy  entided  to  an  estate  tail, 
the  issue,  as  well  lineal  as  collate- 
ral, inheritable  under  the  entail, 
will  be  barred  by  the  Bne,  or,  if 
it  begins  to  ran  against  such  per- 
son, it  will  ran  on,  notwithstanding 
his  denth,  leaving  issue  in  tail  un- 
der disability. — ^The  first,  second, 
and  fourth  points  are  illustrated 
by  the  case  of  Goodright  v.  For- 
retier,  1  Taunt.  578.    There  A., 
tenant  for  life  in  possession,  re- 
mainder to  his  own  executors  for 
forty  years,  remainder  to  B,  in 
fee,  levied  a^fine  with  proclama- 
tions;    then   B.  (his   remainder 


having  been  turaed  to  a  right  of 
entry  by  the  fine)  devised  to  C 
for  life,  remainder  to  D,  in  tail. 

B.  died,  and  afterwards  A.  died. 

C.  did  not  enter  on  the  death  of 
ji,f  or  within  ^re  years  after  the 
expiration  of  the  forty  years.  The 
judges  were  all  of  opinion  that  the 
right  of  entry  was  confined  to  five 
years  after  the  expiration  of  ike 
term  of  forty  years,  and  that  B. 
could  not  by  his  will  give  a  right 
to  avoid  the  fine  at  a  more  distant 
period.  As,  on  the  one  hand,  the 
right  to  avoid  the  fine  cannot  be 
protracted  by  any  change  in  the 
subsequent  tide,  so,  on  the  other 
hand,  the  bar  to  expectant  inter- 
ests, under  the  pre-existing  title, 
cannot  be  accelerated,  but  roust 
await  the  regular  accession  of  the 
several  claimants.  It  will  be  ob- 
served that  in  Goodright  v.  For^ 
reiter,  the  term  was  posterior  to 
the  estate  of  the  conusor,  and  was 
divested  by  the  fine;  whereas,  in 
the  principal  case,  the  term  was 
anterior  to  the  estate  of  the  conu- 
sor, and  (it  should  seem)  not  di- 
vested,  although   the    remainder 

was  held  to  be  divested.     The  Distinetion  be- 

effect  of  divesting,  without  discon-  tweeii  divesting 

tinning  the  remainder,  is  to  tura  "^  diioonHuQ- 

Slice*  et  vUe 
it  into  a  right  of  entry ;  the  effect  |„y^  j^e^  „^ 

of  discontinuance  is  to  take  away 

the  right  of  enrry,  and  to  tulfttitute 

a  right  of  action.     Goodright  v. 

Forrester  decides  that,  notwith- 

standing  the   disturbance  of  the 

term,  the  right  of  entry  subsisted 

for  Bye  years  from  the  effluxion  of 

the  term :  so,  in  the  principal  case, 

where  the  term  was  not  displaced, 


Presumption 
of  a  recovery 
in  formedon. 
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proper  time,  which  he  did  not,  devised  the  estate  to* 
Gould  and  Wynne^  in  trust  for  Thomas,  the  brother,  for 
life,  with  remainders  over,  which  failed,  with  the  ultimate 
remainder  in  fee  to  Dr.  Edward  Cooper^  who  therefore  be^ 
came  entitled  to  the  fee  created  by  the  fine,  and  whose  heir 
entered  on  the  determination  of  the  particular  estates  limited 
by  the  will  of  Edward.  [Denman,  C.  J.  It  is  not  found 
that  he  entered.]  He  brings  his  ejectment,  llie  entry  is 
admitted.  It  was  not  necessary  to  make  an  actual  entry. — 
There  is  no  answer  to  the  action.  This  case  has  already 
been  litigated  in  this  Court,  as  well  as  in  the  Court  of 
Chancery,  and  the  argument  founded  on  the  term  is  not  re- 
sorted to  until  the  last  stage.  Another  point  set  up  was,  that 
a  formedon  might  be  presumed  to  have  been  brought ;  but 
that  was  abandoned  at  Nisi  Prius.  No  Court  could  pre- 
sume a  recovery  in  a  real  action^  merely  because  it  is  not  a 
case  to  which  the  doctrine  of  remitter  applies.  Unless  die 
whole  doctrine  applicable  to  fines  is  to  be  overturned,  the 
plaintiff  is  entitled  to  recover. 


First  point — 
No  discon- 
tiouance. 


Second  point 
•^Remittfif. 


W,  Hayes,  for  the  defendants.  No  attempt  will  be  made  to 
contend  that  Thomas,  the  brother^  was  remitted.  That  point 
is  too  clear  for  argument  (23).  But  two  new  points  will 
be  made.  First,  the  fine  of  Edward  did  not  work  a  disf> 
continuance,  but  merely  barred  his  issue  in  tail  under  the 
statute  (24)«  and  passed  a  fee  determinable  on  the  failure  of 
such  issue.  On  the  death  of  Edward,  without  issue,  where- 
upon Thomas,  the  brother,  entered,  the  title  conferred  by 
the  fine  was  at  an  end.  Or,  Secondly,  if  the  fine  worked 
a  discontinuance,  then  it  turned,  not  only  the  remainder  in 


it  may  be  contended  that  the  right 
of  action  would,  i  fortiori,  subsist 
for  five  years  from  the  effluxion  of 
die  term;  and  that  therefore  it 
was  not  extinct  at  the  end  of  five 
years  from  the  death  of  Edward 
without  issue,  but  a  continuing 
right    in    Thomot     the     brother, 


which  descended  to  Thomas  the 
nephew. 

(33)  Biskoppe  V.  Bitkoppe,  Dyer, 
821,  a.  "  This  was  afterwards  af- 
firmed by  Catlyn,  Saunders,  C.B., 
Browne,  and  Whiddon,  ai  dinner, 
(ad  prandium).^ 

(24)  4  Hen.  7,  c.  94. 
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tail  of  Thomas,  the  brother,  but  the  reversion  io  fee  of 
Edward,  to  rights  of  action ;  the  right  of  Edward  to  the 
reversion  was  descendible,  but  not  devisable ;  it  descended 
to  the  right  heirs  of  the  settlor ;  and  although  Thomas,  the 
brother,  was  not  remitted,  yet  Thomas,  the  nephew,  who 
entered  on  the  death  of  Thomas,  the  brother,  and  had  in 
him  as  well  the  right  to  an  estate  tail  under  the  settlement, 
as  a  legal  estate  for  life  under  the  will  of  Edzpard,  was  re- 
mitted^ and  his  remitter  defeated  the  fee  founded  on  the 
discontinuance,  and  consequently  destroyed  the  title  of  the 
lessor  o  the  plaintiff. 

I.  In  order  to  determine  the  effect  of  the  fine,  we  must  Eflfectoffine. 
advert  to  the  state  of  the  title  at  the  time  when  it  was  levied. 
By  the  settlement  of  1708,  a  term  of  500  years  was  limited 
to  trustees.  This  term  was  a  legal  estate  anterior  to  the 
estate  tail  of  Edward.  It  will  not  be  denied  that  the  term 
was  subsisting  at  the  time  of  levying  the  fine ;  indeed,  up 
to  the  period  when  this  ejectment  was  brought.  It  is  coiv- 
ceded  that,  notwithstanding  the  order  referred  to  in  the 
special  case,  the  term  may  be  resorted  to  for  the  purpose  of 
shewing  what  was  the  operation  of  a  fine  in  1764.  To 
preclude  the  defendants  from  founding  any  argument  upon 
the  term  would  be  to  convert  such  orders,  which  are  de- 
signed to  promote  the  ends  of  justice,  by  removing  a  tech- 
nical impediment  to  the  fair  trial  of  the  right,  into  instru- 
ments of  injustice.  In  order  to  appreciate  the  influence  of 
this  term  on  the  question,  we  must  attain  a  clear  notioq, 
first,  of  discontinuance — its  nature,  effect,  and  requisites — 
and,  secondly,  of  the  principles  of  tenure  applicable  to  con- 
secutive legal  limitations  connected  in  privity  of  estate. 

I.  As  to  the  nature  of  discontinuance — it  is,  according  Nature  of  dis- 
to  all  the  authorities,  a  wrongful  act  (25),  an  interruption  or  continuance. 

(95)  Tenant  in  tail  cannot  make  the  issue  bring  formedon,  the  writ  Tortious  cha- 

any  rigbtful  estate  of  freehold,  but  and  declaration  shall  say  that  the  racier  of  estate 

for  the  term  of  his  own  life  only.  feoffee  by  wrong  him  deforceth.  •^^"'''^J'  °y 

Litt.  s.  613^    By  the  feoffment  of  Ib»  s.  614.    Every  discontinuance 

tenant  in  tail  the  reversion  is  dis-  worketh  a  wrong,    Co.  Litt.  SS2 

continued,  which  is  a  wrong.    If  a.   And  see  Co.  Litt.  347  b,  356  b. 
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suspension  of  the  lawful  seisin  of  those  in  remainder  and 
reversion,  whose  estates  are  thereby  forcibly  and  injuriously 
displaced,  and  turned  to  rights  of  action  (as  distinguished 
from  rights  of  entry)  \  so  that  they  cannot  enter/  but  must 
seek  their  remedy  in  a  real  action,  (viz.  a  formedon).  Its 
eflfect,  as  the  books  most  expressly  aflSrm,  is  to  pass,  not  a 
base  or  determinable  fee,  but  the  fee  simple  (26).  The 
invariable,  the  necessary  result  of  discontinuance  is,  there- 
fore, the  tortious  acquisition  of  the  fee  simple.  A  fee 
gained  by  wrong,  whether  by  simple  disseisin,  discontinu- 
ance, or  other  unlawful  means,  must  of  course  be  a  new 
fee  (27),  founded  upon  a  new  seisin,  and  involving  a  total 
repudiation  of  the  old  title ; — an  entire  reconstruction  of  the 
inheritance  upon  a  fresh  basis.  As  no  man  can  qualify 
his  own  wrong,  if  he  wish  to  gain  a  title  by  wrong,  he 
must  claim  the  fee,  the  whole  fee,  and  nothing  but  the 
fee.  With  respect  to  the  requisites  of  discontinuance — 
the  uniform  language  of  the  text*writers  and  adjudica- 
tions is,  that  the  fine  or  feoffment  of  tenant  in  tail  does 
not  work  a  discontinuance,  unless  he  is  seised  in  possession 
by  force  of  the  entail  (28).  The  nature  and  effect  of  dis- 
continuance, as  already  explained,  indicate  the  necessity  of 
possession;  for  every  tortious  alienation  supposes  and 
requires  a  transfer  of  the  immediate  and  jactual  possession. 
It  is  clear  that  a  tenant  in  tail  in  remainder  cannot  alien  so 
as  to  make  a  discontinuance;  nor  will  bis  possession 
avail,  unless  it  be  a  possession  in  lawful  and  regular  course 
under  the  entail ;  for  if  he  obtain  the  possession  by  dis- 
seising a  prior  tenant  for  life  (29),  his  fine  or  feoffment  will 


(96)  By  the  feoffment  of  tenant 
in  tail,  fee  simple  passeth  by  force 
of  the  livery  of  seisin.  Litt.  s.  599. 

(97)  Co.  Litt.  348  a,  349  a. 

(28)  None  shall  make  a  discon- 
tinuance, bat  he  who  is  seised  of  an 
estate  tail  in  possession.  Per  Ab- 
bott, C.  J.  in  Doe  d.Jona  v.  Jones, 
S  Dowl.  &  Ryl.  380;  1  Barn.  & 
Cresw.  938. 


A»,  tenant  in  tail ;  reversion  to 
B,  in  fee;  A.  and  B.  make  a  feoff- 
ment: Held  a  discootinamnoe, 
«  because  of  the  livery  of  the 
tenant  in  tail,  who  hath  the  ^e 
power  of  the  immediate  freehold, 
and  the  immediate  poesestum  and 
inheritance."  Baker  v. 
Cro.  Car.  387  and  405. 

(99)  Co.  Litt.  333  6. 
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be  of  no  force  as  a  discontinuance ;  nor  will  his  feoffment,  1839. 
made  with  the  assent  of  a  prior  tenant  for  life,  produce  that 
effect (30).  Again:  it  is  laid  down  that  of  things  luring  in 
grant  there  can  be  no  discontinuance  (31);  and  the  posi- 
Uon  is  not  confined  to  subjects  incorporeal  in  their  own 
nature,  as  rents,  advowsons,  commons,  tithes,  but  is  ex- 
pressly  extended  to  estates  and  interests  not  having  a 
tangible  existence,  as  remainders  and  reversions  in  sub- 
jects corporeal  in  their  own  nature,  as  land  (32)— in  shorty 
to  all  estates  and  interests  in  land,  to  the  conveyance 
of  which  no  livery  of  seisin  is  requisite  or  possible, 
whatever  may  be  the  mode  or  form  of  conveyance,  whe- 
ther it  be  by  an  ordinary  deed,  or  by  fine  levied  in 
the  King's  Court  (33).  Now,  to  apply  these  doctrines. 
The  possession,  the  immediate  and  actual  possession, 
resided  in  the  termors — the  legal  dominion  for  the  whole 
period  of  the  term  of  500  years  belonged  to  them ;  and 
so  far  as  the  present  right,  in  point  of  law,  to  the  posses- 
sion and  enjoyment  of  the  land  was  concerned,  the  limita- 
tions ulterior  to  the  term,  conferred,  during  its  subsistence, 
mere  equitable  interests.  Till  the  term  was  expired,  the 
tenant  in  tail  could  not  lawfully  enter.  The  question 
in  this  Court  must  be  the  same  as  if  there  had  been  a 
beneficial  lease  for  500  years.  Then,  why  should  Thomas, 
the  brother,  concern  himself  about  the  estate  till  his  right 

(30)  Com.  Dig.  Discont.  C.  3.        condnaance.  Com.Dig.Discontin, 

(31)  If  a  remainder  be  grnoted      C.  1. 

by  tenant  in  tail,  it  is  no  discon-  (39)  The  conveyance,  though  by  j^o  discoDtino* 

tiDoance.     Co.  Litt.  332  a.     And  fine,  of  that  which  lies  in  grant,  ance  by  grant. 

albeit  socb  things  (t.  e.  things  lying  works  no  discontinuance,  because 

in  grant)  be  granted  in  fee  by  fine  it  works  no  wrong.  Co.  Litt.  332  a» 

levied   in   the  King's  Court,  yet  ^  Where  the  thing  doth  lie  in  live* 

this  worketh   no   discontinuance.  ry,  as  lands  and  tenements,  yet  if 

litt.  8. 618.     If  tenant  in  tail  in  to  the  conveyance  of  the  freehold 

remainder,  or  such  a  person  as  or  inheritance,  no  livery  of  seisin 

could  not  make  a  discontinuance  be  requisite,  it  worketh  no  discon* 

by  feofiipent,  release   to   a  dis-  tinuance.*'    Co.  Litt.  332  b, 

seisor  with  warranty,  it  is  no  dis-         (33)  Notes  (31)  and  (32)^  iuprd. 
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of  enjoyment  accrued?  Why  bring  formedon  to  restore 
btmselF  to  nothing — to  an  expectancy,  for  which  his  issue 
might  await  the  efflux  of  centuries  ?  The  commencement 
Finch.  ^f  ]^\^  possession  was  postponed  to  the  determination  of 
the  term ;  it  was,  therefore,  a  future,  and  not  an  imme« 
diate,  possession  to  which  he  was  entitled.  He  was 
tenant  in  tail  fit  remainder  (34),  so  far  as  regarded  his 
capacity  to  transfer  the  possession — to  make  livery — to 
act  upon  the  inheritance  in  derogation  of  the  rights  of 
others.  If  Edward  was  really  tenant  in  tail  in  possession, 
.then  he  was  competent  to  pass  the  fee  simple  by  feoff- 
ment. But  it  is  clear  that  his  feoffment,  made  without 
the  assent  of  the  termors,  would  have  been  void ;  unless, 
indeed^  it  had  operated  to  divest  the  term.  It  is  essential 
to  the  validity  of  a  feoffment  that  livery  should  be  made 
of  the  possession;  it  is  not  enough  that  the  feoffor  has 
the  freehold  and  inheritance  (So),  Edward  could  not  ac- 
quire that  possession  without  dispossessing  the  termors. 
It  is  said,  indeed,  that  if  tenant  in  tail  leases  for  years,  and 
then  makes  a  feoffment  with  livery,  to  which  the  tenant 
for  years  assents,  this  is  a  discontinuance  (36) ;  but  our  case 
differs  in  two  points — here  the  term  is  not  derived  out  of, 
but  existed  anterior  to,  the  estate  tail ;  and  the  termors  do 
not  assent.  Their  assent  (admitting  such  assent  to  be 
sufficient  for  the  purpose  in  question),  does  not  appear, 
and  is  not  to  be  presumed  (37).  EdwarcFs  feoffment,  there- 
fore, could  not  have  been  supported  on  that  ground,  much 
less  on  the  ground  of  its  operating  adversely  to  the  termors. 
The  termors,  in  execution  of  their  trust,  might  have  aliened 
or  mortgaged,  and  it  would  not  be  endured  that  the  feoff- 
ment should  operate  prejudicially  to  such  dispositions  (3d). 
The  position  that  the  term  would  not  have  been  disturbed 
by  the  feoffment  is  fully  sustained  by  a  recent  decision  of 

(34)  Vide  infra,  150,  note(49).  (36)  Viner.Ab. Discontinuance, 

(35)  Albeit  the  feoflfor  hath  the      B.  pi.  S5. 

freehold  and  inheritance,  yet  that  (37)  Vide  infr^,  147,  note  (39). 

is  not  sufficient ;  for  a  livery  must  (38)  Freeman  v.  Barnes,  1  Ventr. 

be  given   of   the  potsestion   nUo.'  55. 
Co.  Litt.  4Qb. 
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this  Courts  negativing  the  idea  of  the  posseasion  beiog  in  I8ds. 
Edward,  and  plainly  affirming  the  possession,  the  actual 
possession,  to  be  in  the  termors (39).  [Taunton,  J.  There 
the  Court  held  that  the  feoffment  did  not  destroy  the  term, 
because  it  was  not  made  \yith  the  assent  of  the  termors :  it 
was  not  to  operate  against  them  when  they  knew  nothing 
of  it ;  but  if  the  feoffment,  instead  of  being  made  behind 
their  backs,  by  the  ceiteux  que  trust,  had  been  made  by  the 
trustees  themselves,  the  decision  of  the  Court  would  have 
been  very  different.]  Unquestionably ;  but  that  is  not  our 
case*  Here  is  a  prior  term  of  years,  which  conferred  a  right 
to  the  possession ;  a  term  created  by  the  owner  paramount, 
part  of  the  original  title — of  that  very  inheritance  of  which 
the  estate  tail  waa  part — and  not  diveated  by  the  fine.  In 
arguing  Doe  v.  Lyties,  Mx.  Preston  admitted  (an  admission 
against  bimself),  that  if  the  term  continued,  the  possession 
of  the  termors  was  the  possession  or  seisin  of  the  rever- 
sioner, whose  seisin,  therefore,  would  uot  be  disturbed. 
[^raunton,  J.  The  rule  undoubtedly  is,  that  no  persou  can 
create  a  discontinuance  who  is  not  in  the  actual  possession 
of  the  eslate  tailiiO)  by  force  of  the  intail.   Is  there  any  case 

(39)  T,  C.  assigned  a  long  term  timt  the  trustees  assented  to  tlie 

to  trustees,  upon  trusts  for  himself,  destruction  of  the  term.      Bay^ 

bb  iotended  wife,  and  their  issue*  /ey,  J.  A  coart  of  law  ought  to  sec 

By  fenffment  dated  the  neit  day,  its  face  against  deeds  intended  to 

T*.  C.  conveyed  to  the  use  of  him-  work  fraud  and  wrong.    The  trus- 

self  for  life,  &c    reversion  to  his  tees  were  entitled  to  the  actual  pos- 

heirs.    This  reversion  fell  in.   The  sesston,  and  we  mast  presume  that 

heir  brings  ejectment  against  the  they  had  it.  Holroyd,  J.  To  make 

tmstees.     Judgment  for  the  de-  the  feoffment  effectual  the  tenant 

fendant,  on   the  ground   that  the  ought  to  have  been  ousted,  or  his 

feolAnent  did  not  acquire  the  legal  consent  gained.     Doe  d.  Maddock 

fee  by  disteiiin.    Preiton,  for  the  ▼-  Xyaec,  3  Barn.  &  C.  388;    5 

plainttflf^  admitted  that  if  the  term  Dowl.  &  R.  161.    Tenant  for  life 

conunued,  this   possession  of  the  levied  fine  and  devised ;  devisee  en- 

termor  for  years  was  the  possession  tered.     Held  no  disseisin,  because 

or  seisin  of  the  reversioner,  whose  no  intention  to  claim  adversely  to 

seisin,    therefore,  would  not    be  party  entitled.    Williatns,  lessee  of 

disturbed.     AMfOtiy    C.   J.    The  Hf/^Aes,  v.  TAowiflf,  12  East,  141. 

foundation  of  the  argument  fails,  (40)  Vide  infrii,  168;  ibid,  note 

because  there  is  nothing  to  shew      80. 

h2 
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1839.        which  goes  to  shew  that  no  discoatinuance  can  be  created 
nnless  the  party  be  in  the  actual  possession  of  the  land'f] 
He  must  be  capable  of  delivering  seisin— of  making  a 
feoffment*    The  termors  were  in  possession,  and  are  ad* 
luitted  to  have  been  entitled  to  the  possession  up  to  the 
hour  at  which  this  ejectment  was  brought.    They  might 
have  maintained  ejectment.    [Patteson,  J.  I  do  not  find  it 
stated  that  the  termors  were  iu  possession.]     In  Doe  y. 
Lynes  the  Court  held  that  the  termors  were  in  point  of  law 
*'  in  the  actual  possession.**    [Taunton,  J.  What  is  there 
to  shew  he  was  not  in  possession  by  force  of  the  intail  f] 
The  prior  term  conferred  the  right  to  the  immediate  pos* 
session.     If  A.  has  that  right,  it  cannot  at  the  same  time 
reside  in  B.    [7*aiiii/o/i,  J.  The  question  is,  not  whether 
Edward  was  in  possession  of  the  land,  but  whether  he  was 
in  possession  of  the  estate  tail.    Couple  the  words  **  in 
possession"  with  the  word  "  estate,^*  and  then  argue  upon 
that.]    The  expression  "  in  possession  of  an  estate  tail,** 
must  import  the  ownership  of  such  an  estate  tail  as  confers 
a  right  to  the  immediate  possession.  Edward  had  not  such  an 
estate  tail  at  the  time  of  the  fine  levied.   There  may  be  con- 
secutive rights  to  the  possession ;  the  first  particular  tenant 
lias  the  immediate  right  to  the  possession,  and  the  next  taker 
has  a  right  to  succeed  to  the  possession  when  the  right  of 
the  particular  tenant  is  determined,  and   not  before ;  and 
that  constitutes  the  whole  difference  between  an  estate  in 
possession   and  an  estate  in   remainder  or  reversion.     If 
Edwards  feoffment  would  not  have  passed  the  fee  simple  in 
possession  (without  which  there  can  be  no  discontinuance), 
was  his  fine  more  efficacious  f  (4 1 )     Does  the  discontinu- 
ing operation  of  a  feoffment  require  one  species  of  pos- 
session, and  the  discontinuing  operation  of  a  fine  another  i 
When  it  is  laid  down  that  none  but  tenant  in  tail  in  posses* 
sion  can  discontinue,  has  not  possession  one  and  the  same 

.  (41)  No  conveyance  hy  tenant  or  by  that  which,  in  the  eye  of  the 
ID  tail  can  operate  as  a  discontinu-  law,  is  tantamount  to  it.  Butler, 
Anco  unless  it  is  created  by  livery,      Co.  Litt.  333  «,  n.  1. 
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meaning  in  regard  to  every  kind  of  assurance  by  which  a 
discontinuance  may  be  occasioned  i  Most  of  the  instances 
put  by  IMtUton  in  his  chapter  of  discontinuance  turn  upon 
the  operation  of  a  feoffment  (42) ;  in  all,  the  (capacity  of  pass- 
ing the  immediate  freehold  by  transmutation  of  possession, 
the  state  or  condition  of  being  able  to  make  livery,  is 
assumed  as  the  ground-work  of  discontinuance.  Discon- 
tinuance is  a  species  of  disseisin:  it  is  clear  that  Edward*s 
feoffment  would  not  have  worked  a  disseisin ;  by  parity  of 
reasoning  his  fine  was  not  a  discontinuance(4d).  If  EdwarcTs 
estate  tail  did  not  lie  in  livery,  it  lay  in  grant ;  it  was  a 
thing  of  which  not  only  was  no  livery  requisite,  but  of 
which,  without  the  assent  or  ouster  of  the  termors,  no 
livery  was  possible.  He  might  have  conveyed  the  freehold 
by  way  of  grant*  \TauNton,  J.  What  do  you  mean  by  a 
grant?] — An  assurance  by  deed  adapted  to  pass  an  estate  of 
freehold  not  in  possession.  [Taunton,  J.  Was  not  the  first 
estate  of  freehold  in  fcftoard?]— Unquestionably.  [Tauti- 
ton,  J.  Would  that  havepassed  by  a  common  grant  ?]— It  will 
not  be  disputed  that  his  estate  would  have  passed  by  grant ; 
that  is,  by  deed,  without  livery,  or  any  equivalent  ceremony, 
and  which,  if  the  term  had  not  existed,  would  have  been 
moperative  at  law.  An  estate  tail  expectant  on  a  term  of 
years  is  confessedly  grantable  (44).  It  matters  not  whether 
the  term  be  created  by  a  common  law  demise,  perfected  by 
the  entry  of  the  lessee,  or  by  the  limitation  of  a  use,  executed 
into  possession  by  the  statute  of  uses  (45).  In  either  case, 
the  possession  is  in  the  termor,  and,  because  the  possessioii 
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(4«)  S.  595,  59^,  597, 599,  &c. 

(43)  "  Ditcontinuanee  of  pottep- 
sion  is  an  impediment  to  a  man 
Ibr  entering  into  hit  own  land, 
caused  by  the  fact  of  one  tliat 
alienated  them  contrary  to  right, 
and  gave  livery  of  seisin  of  them, 
whereby  the  trae  owner  is  left  only 
to  his  action.^'  Cowell's  Interp. 
verbo  Discontinuance.  And  see 
Finch's  Common  Law,  tit.  Dis- 


cont.  **  DUieisin  signifieth  an  un- 
lawful dispossessing  of  a  man  of 
his  land,  tenement,  or  other  im- 
movable or  incorporeal  right.** 
Cow.  Interp.  verbo  Disseisin. 

(44)  Litt.  s.  608. 

(45)  Vide  Chatfield  v.  Father^ 
3  Mann.  &  Ryl.  549,  (a);  Doe  v. 
Maiteyf  3  Mann.  &  R.  1 10,  (a) ; 
Green  v.  MUler,  9  Croropton  & 
Jervis,  143,  6  Mann.  &  Ryl.  5.  C. 
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18  in  him,  the  remainder  or  reversion  will  pass  by  grant  -  In 
practice,  conveyances,  ineffectual,  from  some  omission,  to 
pass  the  fee  in  possession  (as  a  feoffment  without  livery, 
&c.),  are  often  supported  as  grants  of  the  fee  in  reversion 
expectant  on  a  mortgage  term  or  an  attendant  term.  If 
Edward  had  granted  by  deed,  without  more,  an  estate 
of  freehold  would  have  passed  (46).  His  competency  to 
make  a  grant,  by  reason  of  the  possession  of  the  termors, 
is  conclusive  against  his  competency  to  make  a  discon* 
tinuance  grounded  on  his  own  possession  (47).  While  the 
term  subsisted,  his  conveyance  could  pass  nothing  more 
than  the  fee  expectant  on  the  term.  A  fee  expectant  on  a 
term  of  years  is  either  a  remainder  or  a  reversion  (48). 
A  conveyance,  whatever  may  be  its  form  or  mode,  which 
passes  only  a  remainder  or  reversion,  is,  in  effect,  a  grant ; 
the  operation  of  a  grant  is  always  lawful,  that  of  a  discon- 
tinuance always  wrongful;  consequently  the  fine  of  Edward 
was  not  a  discontinuance.  2.  As  to  the  principles  of  tenure 
Particular  applicable  to  this  case — the  term,  the  remainders,  and  the 
!!!,t«?««"r«^  reversion,  formed  one   inheritance.     The  entire  fee  was 

reversion  lomi 

conveyed  to  the  relessees  in  the  settlement  of  1708, 
from  whose  seisin  all  the  limitations  flowed.  The  par- 
ticular tenant,  remainder-man,  and  reversioner,  were  con- 
nected together  in  privity  of  estate.  If  the  limitations  had 
been  created  at  common  law  by  feoffment,  and  the  term 
had  stood  first,  the  livery  must  have  been  made  to  the 
termors,  in  whom  the  possession  would  have  resided  for  the 
benefit  of  themselves,  and  of  those  in  remainder  and  rever* 
sion,  according  to  the  order  of  the  limitations  (49).     Their 


one  inherit- 
ance. 


(46)  Litt.  s.  608. 

(47)  If  the  position  in  Co.  Lit. 
332  6,  (ante,  135, 136),  be  correct, 
this  argument  would  appear  to 
prove  too  much.  Tenant  in  tail 
in  possession,  making  a  lease  for 
jrears,  and  therehy  converting  his 
estate  into  a  rcvei'sion  capable 
of  passing  b^  grant^  may  yet,  ac- 


cording to  Lord  Coke,  discontinue 
the  estate  tail.  Sed  vide  infr^, 
180,  note  (02). 

(48)  See  the  next  note. 

(49)  Litt.  s. 60.  "Remainder- 
is  a  residue  of  an  estate  in  land, 
depending  upon  a  particular  estate, 
and  created  together  with  the  same. 
Livery  to  lessee  for  years  shall  enure 
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possession  would  have  been  the  possession — not  merely 
in  right  of  the  term — not  merely  in  right  of  the  first  parti- 
cular estate  of  freehold — but  in  right  of  all  the  limitations 
considered  as  bound  together  by  unity  of  seisin,  and  as  con- 
stituting each  an  integral  part  of  the  same  inheritance  (50). 
So»  in  the  principal  case,  when  the  particular  estates  for  life, 
antecedent  to  the  term,  determined,  the  possession  devolved 
upon  the  termors,  who  stood  in  precisely  the  same  relation  to 
the  remainder-men  and  reversioner,  holding  the  possession 
to  the  same  extent,  and  upon  the  same  principles  of  tenure, 
as  if  the  estates  had  been  created  at  common  law,  and  the 
termors  had  been  the  original  depositaries  of  the  possession* 
When  successive  estates  are  limited,  the  immediate  parti- 
cular tenant  is  necessarily  in  of  the  whole  and  sole  posses^ 
sion,  which  can  reside  only  in  one  of  several  consecutive 
tenants  at  the  same  time;  he  is  the  ''protector  of  the  set- 
tlement ;"  to  him  is  entrusted  the  conservation  of  the  inhe- 
ritance, of  that  seisin  of  the  fee  on  the  maintenance  of  which 
airthe  limitations  depend.  While  the  possession  is  full  of 
the  particular  tenant,  there  can  be  no  usurpation  of  the 
seisin;  no  wrongful  displacing  of  the  estates  of  the  remain- 
der-men and  reversioner,  the  undisturbed  continuance  of 
whose  rights  is  identified  with  his  peaceable  possession  (pi). 
The  first  step  towards  the  acquisition  of  a  tortious  fee,  the 
essential  act,  indeed,  of  such  acquisition,  is  the  ouster  of 
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for  the  benefit  of  them  in  the  re- 
mainder, for  the  livery  of  the  pos- 
session coald  not  be  made  to  the 
next  in  remainder,  because  the 
poi$e$twn  belonged  to  the  lessee ; 
and  for  that  the  particular  term, 
and  all  the  remainders,  make  in 
law  but  one  estate,  and  take  ef- 
fect at  one  time,  therefore  the 
livery  is  to  be  made  to  the  les- 
see.   Co.  Litt.  49  a. 

(50)  A  particular  tenant,  accor- 
ding to  the  feudal  notions,  was  in 
of  the  seisin  of  the  fee,  of  which 
his  estate  was  a  part.   Per  Lord 


MantJkH  in  Tajflor  v.  Horde^  1 
Burr.  60. 

(51)  "  If  one  levy  a  fine  of  my 
land,  while  I  am  by  myself,  or  my 
tenant,  or  by  any  person  connected 
with  me  in  privity  of  estate,  as  u 
prior  tenant  for  life,  &c.,  in  pos- 
session of  it,  this  fine  will  not  hurt 
me.''  Shep. Touchstone  by  Preston, 
23.  ''  So  long  as  the  donee  in  tail, 
lessee  for  life,  or  leuee  for  years, 
are  in  possession,  they  preserve 
the  reversion  in  the  donor  or  les- 
sor." Co.  litt.  324  6;  1  Tlio.  Co. 
Litt.  400. 
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the  tenant  in  possession,  whether  for  life,  in  tail,  or  for  years. 
There  can  be  no  ouster  of  a  remainder-man  or  reversioner 
simply  (52);  no  disseisin  or  discontinuance  of  less  than  the 
entire  fee.     The  chain  of  limitations  cannot  be  severed, 
it  must  be  destroyed*    These  principles  are  so  many  land- 
marks, as  ancient  as  tenure  itself.     Yet,  in  order  to  support 
the  position — that  the  remainder  and  reversion  were  dis- 
continued, while  the  term  was  preserved — the  argument  on 
the  other  side   must  contradict  them   all.    The   plaintiff 
will  be  obliged  to  contend,  that  the  chain  of  limitations  may 
be  severed  ;  that  the  first  link,  the  term,  may  be  preserved, 
and  a  new  reversion  be  depending  from  it ;  that  there  may 
be  a  total  change  of  title  to  the  fee  without  any  change  of 
possession ;  that  the  remainder  may  be  divested  while  the 
particular  tenancy  remains  absolutely  unaffected ;  that  there 
may  be  a  new  and  wrongful  fee  expectant  upon  an  old  and 
rightful  particular  estate ;  and  that  the  termors,  who  re- 
ceived the  possession  on  the  tacit  condition,  annexed  to 
every  particular  tenancy,  of  preserving  and  transmitting  it 
according  to  the  tenor  of  the  original  destination,  and  who 
by  an  unlawful  assumption  of  ownership,  (as  by  making  a 
feoffmenti  or  levying  a  fine,)  would  forfeit  the  possession  to 
the  remainder-man  or  reversioner,  must,  by  judicial  con- 
structioUi  be  deemed  to  hold  the  possession  against  the 
rightful  remainder-man  and  reversioner,  and  be  compelled 
to  attorn  tenants  to  a  wrong-doer. —  But  it  maybe  ob« 
jected,  first,  that  the  possession  of  a  termor,  as  the  imme- 
diate  particular   tenant,    is   the    possession    of  those  in 
remainder  and  reversion ;   and  thereforei  that  Edward  was 
seised  of  an   estate    tail  in   possession.     The   principle, 
rightly  understood,  is  not  disputed.    The  possession  of  the 


(52)  ''  I  do  not  understand  bow 
there  can  be  an  actual  ouster  of  a 
reversion."  Bay  ley  ^  J.  in  Doe  d. 
JVuscott  V.  Elliot,  1  Barn.  &  C.  85. 
In  Margaret  Podger's  case,  9  Co. 
Rep.  105  bf  Lord  Coke  observes, 
^  If  lessee  for  years  is  ousted, 
and  he  in  reversion  disseised,  and 


the  disseisor  levies  a  fine  with  pro- 
clamations, and  the  five  years  pass, 
as  well  the  lessor  as  the  lessee  is 
barred  by  his  non-claim.''  Here 
it  appears  to  be  assumed  that  an 
ouster  of  the  lessee  is  essential  to 
the  disseisin  of  the  reversioner. 
Et  vide  itt/ray  180,  note  (92). 
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termors  was  so  far  the  possession  of  the  tenant  in  tail,  as  it         1889. 
was  the  lawful  possession  of  the  land,  in  right  of  the  inhe- 
ritance, according  to  the  settlement ;  but  it  was  equally  the 
possession  of  those  in  remainder  and  reversion  after  the 
estate  tail.    The  fallacy  lies  in  the  partial  application  of  the 
principle ;  in  treating  the  possession  of  the  termors  as  the 
possession  in  respect  of  a  given  portion  only  of  the  inherit* 
ance,  and  not  in  respect  of  the  entire  fee.     If  the  possest 
sion  of  the  termors  had  relation  to  the  whale  inheritance; 
then  cadit  quitsiio  ;  for  as  their  possession  continued,  that 
of  the  remainder-^men  and  reversioner  could  not  be  discon*" 
tinued.    {^Taunton,  J.  Is  there  any  decision  that  a  tenant  in 
tail,  in  order  to  be  capable  of  levying  a  fine,  must  be  in  the 
actual  possession  of  the  land,  as  contra-distinguished  from 
the  seisin  of  the  freehold?     Parke,  J.  ''Tenant  in  tail  in 
posssession"  means  *'  in  possession  of  the  freehold."}    The 
possession  of  the  termors  was  the  rightful  possession  of  the 
freehold,  which  possession  continued  after  the  fine  levied,  and 
preserved  the  seisin  of  the  remainder-men  and  reversioner. 
In  truth,  the  principle  is  this-— the  termor  tit  possession,  as 
the  first  particular  tenant,  preserves  the  estates  of  all  the 
remainder-men  and  the  reversioner  not  in  possession.     But 
how  does  that  assist  the  plaintiflTs  case  i    It  may  be  ob- 
jected, secondly,  that  if  tenant  in  tail  makes  a  lease  for 
years,  and  afterwards  levies  a  fine,  that  (according  to  Coke) 
is  a  discontinuance  (55).     But  between  that  case,  and  the 
principal  case,  there  is  a  broad  distinction.    [^Denman,C.J» 
Have  you  any  authority  for  such  a  distinction  ?]     Where 
the  tenant  in  tail,  being  seised  in  possession,  makes  a  lease, 
to  which  no  livery  of  the  possession  is  requisite,  the  pos- 
session remains  in  him ;   the  lessee  being  in  under  him, 
there  is  privity  as  between  them,  but  no  privity  as  between 
his  lessee  and  those  in  remainder  and  reversion  expectant 
on  the  estate  tail.     Here,  the  tenant  in  tail  never  had  the 
actual  possession,  which  was  executed  in  the  termors  for 
the  benefit  of  themselves,  and  of  those  in  remainder  and 

(53)  Co.  Lite.  33«  b,  $upr^,  135.     Sed  vide  infra,  180,  note  (92). 
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18S9.  reversion*  The  term  was  derived  out  of  the  seisin  of  the 
seitlar,  the  termors  were  in  by  title  paramount,  and  there 
did  exist,  as  between  them  and  the  remainder-men  and 
reversioner,  that  privity  of  estate  which  is  of  the  essence 
of  the  defendants*  argument.  It  may  be  objected,  thirdly, 
that  the  utmost  possible  operation  should  be  given  to 
the  fine,  on  the  principle  of  ut  res  magis  valeai,  &c. 
[TauniOHp  J.  In  numerous  cases  the  question  has  been, 
whether  a  prior  term  of  years  was  barred  by  the  operation 
of  a  fine.  But  if  the  argument  for  the  defendants  be 
correct,  that  question  could  never  have  arisen,  since  it 
would  go  to  shew  that  the  fine  has  no  operation  where 
there  is  a  prior  term  of  years.]  The  argument  for  the 
defendants  denies  only  the  tortious  operation  of  the  fine* 
Certainly  the  utmost  lawful  effect  ought  to  be  attributed 
to  it.  But  every  intendment  is  to  be  made  against  the 
tortious  operation  of  assurances  (54).  If  the  extraordinary 
effect  of  a  discontinuance  were  denied  to  Edward's  fine, 
it  would  still  have  been  abundantly  operative  as  a  bar 
to  his  issue  in  tail,  and  as  a  conveyance  to  the  conusee  and 
his  heirs  of  an  estate  commensurate  in  point  of  duration 
with  the  continuance  of  such  issue.  The  power  of  discon* 
tinuing  the  remainders  and  reversion  by  fine  is  not,  like  the 
power  of  barring  them  by  a  recovery,  a  right  inseparably 
incident  to  an  estate  tail,  and  which  cannot  be  restrained  by 
condition  or  otherwise;  for  a  condition  prohibiting  a  tenant 
in  tail  from  levying  a  fine  to  work  a  discontinuance  is  valid, 
as  being  iu  restraint  of  wrong  (55). 
Remitter.  II.  If  the  fine  worked  a  discontinuance,  the  tortious  fee 

gaiped  by  it  was  defeated  by  remitter*  If  Edward  had  been 
tenant  in  tail,  with  the  immediate  reversion  in  fee  in  himself, 
his  fine  would  have  conferred  a  clear  title  to  the  fee  simple; 
but  the  remainder  in  tail  of  his  brother  Thomas  was  inter- 
posed between  his  (Edwards)  estate  tail  and  the  reversion 
in  fee.     Consequently,  the  reversion  in  fee,  which  he  had 

(64)  Vide  tupra,  147,  note  (39).      10  Co.  Rep.  36;  Croker  v.  Trevi- 
(55)    Mary  Porlingloh't  case,      then,  1  Leon.  S99. 


155 


183?. 


MICHAELMAS  TERM,  III  WILL*  IV. 

by  descent  from  Thomas  the  settlor,  was  discontinued.  His 
will,  therefore,  could  not  operate  upon  that  reversion  (56). 
The  wrongful  fee  simple  gained  by  the  discontinuance,  and 
the  rightful  reversion  in  fee,  could  not  possibly  co-exist; 
but  the  wrongful  fee,  and  the  right  of  the  reversioner  to 
defeat  it  by  vtformedcm,  might  and  did  subsist  together ;  and 
while  the  wrongful  estate  passed  by  the  will  of  Edward; 
the  right  descended  to  the  heirs  of  Thomas,  the  settlor,  to 
whom  the  reversion  originally  belonged.  The  ciFect  of 
a  fine  by  tenant  in  tail,  with  the  immediate  reversion  to 
himself  in  fee,  is  to  pass  a  clear  fee  simple ;  and  the  ex* 
planation  commonly  given  of  that  effect  is  this, — the  fine 
converts  the  estate  tail  into  a  base  fee,  which  merges  in 
the  reversion  in  fee,  reducing  the  reversion  into  possession, 
and  consequently  accelerating  all  incumbrances  affecting  it. 
Hence  it  might  be  inferred  that  Edward's  reversion  sub- 
sisted and  passed  by  his  will;  and  that  when  the  mesne 
remainder  in  tail  of  Thomas,  the  brother,  was  extinct,  it 
conferred  on  the  devisees  of  Edward  a  title  to  the  fee 
simple  in  possession.  It  is  understood  that  the  title  first 
set  up  by  the  plaintiff  was  based  on  the  devise  of  the  rever^ 
sion.  But  the  fine  does  not  produce  its  effect  in  the  way 
described.  The  fine  of  tenant  in  tail  may  operate  in  vari-  Operation  of 
ous  modes,  as,  1,  The  fine  of  tenant  in  tail  in  possession,  ?"®  of  tenant 
without  proclamations  (57),  discontinues  the  estate  tail,  re- 
mainders, and  reversion,  and  passes  a  tortious  fee  simple, 
defeasible  only  by  a  real  action  to  be  brought  by  the  issue  in 
tail,  remainder-man,  or  reversioner.  2.  The  fine  of  tenant  in 
tail  in  remainder,  without  proclamations,  passes,  as  against 


(56)  J.C»,  tenant  in  tail,  and  R. 
C.|  revenBioner  in  fee,  made  a  lease 
for  life,  not  warranted  by  the  stat., 
33  Hen.  8,  c<  28,  so  that  it  was  a 
greater  estate  than  tenant  in  tail 
mnv  make.  R.  C.  devised  the  re- 
version, and  died.  Tenant  in  tail 
died  without  issue.  Held,  that  the 
devise  was  void.  **  When  they 
mak^  a  lease  for  life,  it  is  an  im- 
mediate wrong  to  the  entail,  and 


discontinues  the  estate  tail  during 
the  life  of  the  lessee,  and  the  tenant 
in  tail  hath  gained  a  new  fee,  and 
is  SL'ised  of  a  reversion  in  fee  ex- 
pectant on  the  estate  for  life  during 
the  lease,  and  it  is  a  new  rever- 
sion." Baker  v.  Hacking,  Cro.  Ca. 
387,  405. 

(57)  t.  Ci  a  fine  simplj  at  com- 
mon law.  But,  in  point  of  fact, 
all  fines  are  now  proclaimed. 
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1833.  ihe  issiie^  remainder-men,  and  reversioner,  nothing  more 
than  the  tenant  in  tail  may  lawfully  convey^  i.  e.  an  estate  for 
his  own  life  only.  3.  The  fine  of  tenant  in  tail  in  posses- 
sion, with  proclamations,  is,  in  regard  to  the  issue  m  tail,  not 
a  discontinuance,  but  an  absolute  £ar  under  the  statute  (58), 
and,  in  regard  to  the  remaindei^men  and  reversioner,  a  dis- 
continuance; passing,  therefore,  a  fee  simple,  lawful  as 
against  the  issue  in  tail,  and  tortious  as  against  the  remain* 
der*men  and  reversioner,  who  may  defeat  it  by  their  real 
action.  4.  The  fine  of  tenant  in  tail  in  remainder,  with 
proclamations,  is  likewise  an  absolute  bar  to  the  issue  in 
tail  under  the  statute,  but  does  not  discontinue  the  remain- 
ders and  reversion ;  passing  a  fee  determinable  by  the  entry 
Base  fee.  of  the  remainder-man  or  reversioner  (59)-     In  none  of  these 

instances  can  the  estate  acquired  by  the  fine  be  called,  with 
strict  accuracy,  a  base  fee.  To  create  a  base  fee,  there 
must  be  an  express  limitation  (as  to  A,  and  his  heirs,  lords 
of  the  manor  of  Dale,  or  to  A.  and  his  heirs  so  long  as  B. 
shall  have  issue  of  his  body);  for  a  base  fee,  properly, 
such,  cannot  arise  by  construction  of  law.  Where  the 
fine  passes  more  than  an  estate  for  the  life  of  the  tenant 
in  tail,  it  passes  a  fee,  either  determinable  by  eiitry, 
or  defeasible  by  action,  t.  e,  a  fee  simple  defective  in 
point  of  title.  The  base  fee  created  by  limitation  deter«- 
inines  per  se  when  the  time  of  its  duration  is  fulfilled, 
but  some  act  seems  requisite  to  put  an  end  to  the  fee 
created  by  the  fine.  Now,  if  A.  tenant  in  tail,  with  remainder 
or  reversion  to  JB.  in  fee,  levies  a  fine  with  proclamations, 
to  the  use  of  himself  (il.)  in  fee,  £•'<  remainder  or  reversion 
is  turned  to  a  right  of  entry  or  (as  the  case  may  be)  of 

(58)  4   Hen.  7,  c.  24,   aa    ex*  partes  finis  nihil  habuerunt^  Ice. 
pounded  by  39  Hen,  8,  c.  20.  As  against  issue  in  tail,  it  is  no 

(59)  It  may  be  added,  that  the  objection  to  the  validity  of  the 
fine  with  proclamations,  even  of  fine,  that  neither  the  conusor  nor 
an  heir  expectant  in  tail,  levied  in  the  conusee  had  any  estate  of 
his  ancestor's  lifetime,  will,  if  the  freehold  in  the  land.  Hunt  v. 
estate  descend  upon  him  or  his  f^ingf  Cro.  £liz.  610;  Doe  d. 
issue,  be  a  bar  to  the  issue  in  tail,  Thomas  Y.Jones,  1  Crompt.&  Jerv.. 
(ilrc/ferscase,3  Co.  Rep.  90;  Co.  528,  as  to  which  case,  vide  infrit, 
Litt.  372,)  who    cannot    plead  179,  note  (90), 


MICHAELMAS  TERM,  III  WILL.  IV.  167 

action;  and  if  JB.  afterwards  releases  his  right  to  A.,  the  1832. 
release  will  perfect  J/s  title  to  the  fee  under  the  fiae,  by 
extinguishing  the  right.  Upon  the  same  principle,  if  J., 
tenant  in  tail,  with  immediate  reversion  to  himself  in  fee, 
levies  a  fine,  he  acquires  the  fee  discharged  from  the 
right  under  the  reversion,  which  being  in  himself,  is  extin* 
guished  in  his  fee  under  the  fine.  In  each  case,  charges 
upon  the  reversion  will  be  let  in  upon  the  fee  acquired  by 
the  fine — not  because  the  title  of  ji,  is  substantially  consti« 
tuted  of  the  reversion  in  fee  reduced  into  possession — but, 
because  his  title  to  the  fee  simple  is  perfected  by  means  of 
such  reversion;  and  it  would  therefore  be  contrary  to  every 
principle  of  justice  not  to  let  in  the  incumbrances*  And 
where  tenant  in  tail,  with  immediate  remainder  to  himsielf  in 
fee,  acquires  a  complete  title  to  the  fee  simple  by  fine,  it  i» 
ytt  more  obvious  that  the  hypothesis  of  a  base  fee  merging 
in  the  remainder  is  untenable ;  for  after  a  base  fee  there 
can  be  no  remainder,  but  only  a  possibility  of  reverter.  But 
admitting  the  hypothesis^  it  makes  for  the  defendants ;  for 
if  two  fees  of  a  difi^erent  nature,  viz.  a  base  fee  and  re- 
version in  fee  simple,  cannot  stand  together,  still  less  can 
two  fees  of  the  same  nature,  viz.  a  fee  simple  in  posses- 
sion  and  fee  simple  in  reversion,  co-exist  in  the  same  per-^ 
son.  As  Edward  had  the  fee  simple  in  possession  (for  the 
term  b  laid,  for  the  present,  out  of  the  case)  under  the  fine, 
be  could  not  have  the  fee  simple  in  reversion  under  the 
settlement.  If,  after  levying  the  fine,  he  had  granted  all 
his  estate  in  the  land,  the  fee  would  not  have  passed  to 
the  grantee.  This  proves  that  he  no  longer  had  the  fee 
in  reversion.  He  had,  therefore,  nothing  to  devise,  except- Remitter, 
the  tortious  fee  simple  acquired  by  the  fine ;  and  that  was 
defeated  by  the  entry  of  Thomas  the  nephew,  to  whom 
Edward  devised  a  legal  estate  for  life,  so  that  on  tlie 
death  of  Thomas  the  brother,  as  well  such  legal  estate  (a), 
as  the  right  to  the  remainder  in  tail  limited  to  Thomas 
the  brother  by  the  settlement,  devolved  upon  Thomas 
the  nephew.    Then  it  is  clear  law,  according  to  Little^ 

(a)  Sed  vide  infr^  168,  iiote(61). 
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18S2.  ion(60\  that  Thomas  the  nephew,  having  two  titles,  a 
more  ancient  title, (i.e.  the  right  to  the  estate  tail  under  the 
aettlement,)  and  a  later  title,  (i.  e.  the  estate  for  life  under  the 
will,)  and  coming  to  the  poseession  by  the  later  title,  must  be 
Adjudged  in  of  bis  elder  and  better  title.  By  his  remitter 
the  title  of  the  devisees  of  Edward,  founded  upon  the  dis* 
continuance,  was  Bubverted.'(6i) 

Discontinu-  FoUett,  in  reply.     I.  It  is  insisted  that  there  wa«  no  dis- 

Alice 

continuance,  because  the  party  was  not  in  the  actual  bodily 
possession  of  tlie  land.  All  that  is  meant  in  the  old  books^ 
where  they  say  that  a  tenant  in  tail,  in  order  to  give  eifect 
to  a  fine,  must  be  in  possession  by  virtue  of  the  entail,  is, 
that  be  must  be  seised  of  the  estate ;  for  by  *'  possession"  of 
an  estate  tail,  nothing  more  is  meant  than  seisin  of  the  free- 
hold. The  party  must  be  in  the  actual  seisin  of  the  estate 
tail  by  virtue  of  the  entail  itself,  otherwise  the  fine  does  not 
operate  to  discontinue  the  estate  tail,  or  displace  the  remain- 
ders; but  it  is  not  required  that  he  should  be  in  the  bodily 
possession  of  the  land.  [Patiesofij  J.  The  estate  tail  must 
be  the  first  estate  of  freehold.]  In  Driver  v.  Hustey  (62), 
it  was  stated  at  the  bar,  and  assented  to  by  the  Court,  that 
in  order  to  work  a  discontinuance  of  the  estate  tail,  the 
party  discontinuing  must  be  actually  seised  by  force  of  the 
entail.  If  the  party  be  so  seised,  his  fine  will  operate  to 
discontinue  the  estate  tail,  and  also  to  divest  die  remainders. 
If  the  doctrine  which  has  been  contended  for  were  correct, 
no  fine  could  be  effectual  where  there  is  even  a  tenancy 
from  year  to  year.  [Parke,  J.  That  is,  no  fine  could 
operate  as  a  discontiuuaNce.']  No  mode  has  been  pointed 
out  in  which  it  is  to  operate,  if  it  be  not  allowed  to  have 
the  effect  of  discontinuing  the  estate  tail,  and  divesting 

(60)  S.  659, 632, 673.  The  law  nephew,  on  the  death  of  his  uncle, 
favoureth  a  remitter,  being  a  re-  Edward;  but  the  right  to  the  estate 
storing  to  right.  Co.  litt.  348  a.,  tail  did  not  descend  to  and  vest  in 
363  6.,  354  a.,  367  a,  him  until  the  death  of  his  father. 

(61)  The   wrongful  estate  for       Firfe  iw/Va,  172,  175,  n.,  176,n. 
life,  by   devise,  though   a  future  (6?)  1  Hen.  Black.  ^^0, 
interest,  vested    in    Tkoma$j   tlie 
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the  remainders.  The  authoritiee  shew  that,  where  a  free-  1839. 
hold  estate  is  outstauding,  the  fioe  will  oot  operate  as  a 
discontinuance ;  but  that  where  the  estate  tail  is  expectant  on 
a  term  of  years  only,  the  fine  does  so  operate.  In  Doe  dem* 
Maddock  v.  Lynes{63)f  the  question  was,  whether  the  effect 
of  the  feoffment  was  to  bar  the  term ;  and  the  Court  decided, 
by  analogy  to  the  cases  which  have  been  cited  for  the 
plaintiff,  that  the  term  was  not  destroyed,  because  the 
feoffment  was  made  tortiously  without  the  assent  of  the 
termors.  There  are  numerous  cases  to  the  same  effect. 
No  case  has  been  cited  to  establish  the  doctrine  contended 
for  on  the  other  side,  which  must  go  this  length — that  if 
any  person  is  entitled  to  the  possession  of  the  land,  either 
from  year  to  year,  or  in  any  other  shape,  the  fine  of  a 
tenant  in  tail  will  not  have  the  effect  of  destroying  the 
estate  tail  and  divesting  the  remainder.  But  it  is  said  that 
LiltUton  applies  the  word  ''  remainder"  to  an  estate  of 
freehold  limited  after  a  term  for  years,  and  coupling  that 
passage  with  other  passages  from  Littleton  and  Coke^  it 
is  contended  that  where  there  is  a  tenancy  for  years,  with 
remainder  in  tail,  the  fine  of  the  tenant  in  tail  has  no  effect. 
Coke*  Littleton  was  also  quoted  to  shew  that  the  estate  tail 
of  Edward  would  have  passed  by  grant.  The  passage,  is 
this — ^*  It  is  a  maxim  of  law  that  a  grant  by  deed  of  such 
things  as  do  lie  in  grant,  and  not  in  livery  of  seisin,  do 
work  no  discontinuance ;  but  the  particular  reason  is,  for 
that  of  such  things  the  grant  of  tenant  in  tail  worketh  no 
wrong,  either  to  the  issue  in  tail,  or  to  him  iki  reversion  or 
remainder."  (64)  Now,  the  question  is,  what  is  meant  by 
''  reversion  or  remainder*'  ?  It  here  means  a  reversion  or 
remainder  expectant  on  an  estate  of  freehold,  for  in  the 
very  same  page  it  is  laid  down  that  "If  tenant  in  tail  make 
a  lease  for  years  of  lands,  and  after  levy  a  fine,  this  is  a  dis- 
continuance, for  a  fine  is  a  feoffment  of  record,  and  the 
freehold  passeth ;  but  if  tenant  in  tail  maketh  a  lease  for  his 
own  life,  and  after  levy  a  fine,  this  is  no  discontinuance  (65), 

(as)  3  B.  &  C.  388;  5  D.&  R.  (64)  Co.  Litt.  333  a. 

161;  svprd,  147,  note  (30).  (65)  lb.  339  6.    Sm  the  autho- 
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because  the  reversion  expectant  upon  an  estate  of  freehold, 
which  lietb  only  in  grant,  passeth  thereby."  Therefore,  the 
passage  referred  to,  is,  in  truth,  a  distinct  and  direct  autho- 
rity against  the  defendants.  Comyns  (66)  lays  down  the 
same  rule,  and  after  referring  to  several  authorities  to 
shew  that  in  cases  where  an  estate  tail  is  expectant  on 
a  freehold  estate,  the  fine  of  the  tenant  in  tail  does  not 
operate  as  a  discontinuance,  adds,  that  if  he  lease  for 
years,  and  then  levy  a  fine,  it  will  be  a  discontinuance, 
for  then  the  freehold  passeth  by  the  fine.  It  is,  conse- 
quently, unnecessary  to  enter  into  the  question  whether  or 
not  a  remainder  expectant  on  a  term  of  years  will  pass  by 
grant ;  there  may,  perhaps,  be  ground  to  contend  that  it  will 
so  pass.  The  question  here  is,  whether  the  party  was  not 
seised  of  the  freehold,  whether  he  was  not  in  possession  of 
the  estate  tail  by  force  of  the  entail,  and  not  whether  he 
had  leased  the  land  for  years,  or  whether  there  was  a  prior 
term  of  years ;  for  if  the  Court  were  to  hold  such  lease  or 
term  sufficient  to  prevent  a  discontinuance,  almost  every 
fine  levied  by  tenant  in  tail  would  be  ineffectual,  since  it  can 
rarely  happen  that  the  tenant  in  tail  is  in  the  actual  occupa- 
tion of  the  land.  If,  in  the  language  of  the  case  of  Driver 
V.  Hussei/y  he  be  seised  of  the  freehold,  that  is  all  which  the 
law  requires.  Authorities  have  been  cited  to  shew  that  the 
Court  would  not  hold  this  a  discontinuance,  because  dis- 
continuance is  a  wrong,  conferring  a  tortious  title  to  the  fee 
on  the  conusee  of  the  fine.  Admitting  that  the  fine  of  a  te- 
nant  in  tail  does  give  a  tortious  fee,  (that  it  gives  a  fee,  is 
quite  clear,)  still  the  books  draw  a  distinction  between  a  fee 
acquired  by  a  tenant  in  tail  levying  a  fine,  and  a  fee 
acquired  by  disseisin.  Before  the  statute  de  donis,  a 
tenant  in  tail  had  a  right  to  alienate  his  estate  (67);  now 


Alirnalion  bv 
donee  in  tail  at 
common  law. 


rities  cited  by  Lord  Coke,  ante, 
135,  note  (13);  ei  vide  infra,  180, 
note  (92). 

(fid)  Com.  Dig.  title  ''  Disconti* 
nuance,*'  C.  3.  El  vide  inft-d, 
180,  note  (93). 

(67)  At  common  law,  if  A,  had 


given  land  to  B.  and  the  heirs  of 
his  body,  rendering  10/.  annual 
rent,  B.  might,  after  issue  bom, 
have  aliened  in  fee  simple  to  C, 
a  stranger.  Which  coni-eyance, 
as  the  statute  of  quia  emptare* 
(18  Edw.  1,  St.  1,  c.  1,)  did  not 
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the  Courts  allow  him  to  alienate  his  estate  by  levying  a 
fine.  Thus  the  effect  of  the  fine  levied  by  the  tenant  in- 
tail  is  merely  to  alienate  his  estate^  as  before  the  statute  he 
might  have  done  without  the  fine.  It  is  not  like  the  ordi- 
nary case  of  a  tortious  fee  acquired  by  a  wrongful  entry ; 
but  were  it  so,  that  would  be  no  reason  for  refusing  to 
adhere  to  the  settled  doctrine,  which,  on  this  point,  ex- 
pressly declares  that  a  tenant  in  tail  in  possession  of  the 
freehold  under  the  entail  is  competent  to  discontinue  by 
fine. 

II.  As  to  the  ultimate  reversion  to  the  right  heirs  of  the 


i6i; 


1889. 


pass  until  after  the  statute  de  do- 
atf,  (13  Edw.  1,  Stat.  1,  c.  1,)  might 
haTe  been  of  the  whole  of  the 
lauds,  tenendum  either  of  himself 
or  of  A»y  at  his  election,  under 
Magna Charta,  (9  H.S^  c.SS,)  Co. 
Litt.  43  a,  or  it  might  hare  been 
an  alienation  of  part  of  the  lands 
tea€iulma  de  se.  In  either  case 
the  land  would  have  remained 
subject  to  the  services  which  had 
been  originally  reserved,  and  ^.'s 
seigniorjy  his  rents,  and  his  right  of 
re-entry,  upon  anj  event  except  the 
ftdlure  of  issne  of  B.,  would  have 
Amliibidon  continued  unimpaired.  The  statute 
of  iKesatioo  de  donit  prohibited  all  alienations 
^1^^  ^  the  estate  tail,  as  well  after  as 
before  issue  had  by  the  donee. 
Notwithstanding  the  opinion  ex- 
pressed by  the  king  {Edw.  1),  in 
the  preamble  to  this  statute,  as  to 
the  utility  and  necessity  of  such 
an  enactment,  the  judges  ap- 
pointed by  his  more  immediate 
successors  appear,  like  an  eminent 
modem  writer  (Smith,  W.  N.  9  vol. 
84,  85),  to  have  considered  the 
doctrine  of  entails  to  be  <^  founded 
opcm  tlie  roost  absurd  of  all  suppo- 
sitions, the  supposition  that  every 
saccessive  generation  of  men  have 


not  an  equal  right  to  the  earth  and 
all  that  it  possesses,  but  that  the 
property  of  the  present  generation 
should  be  restrained  and  regulated 
according  to  the  fancy  of  those 
who  died  perhaps  500  years  ago/' 
In  their  anxiety  to  unfetter  the 
inheritance,  the  judges,  however, 
went  much  Airther  than  simply  to 
enable  the  donee  to  elude  the  re* 
strictions  upon  alienation  imposed 
by  the  statute  de  donii.  By  per-  Alienation  since 
roitting  D., a  stranger,  t6  recover  by  the  statute. 
a  collusive  action  against  B.,  the 
donee,  they  empowered  B.  to  alien 
before,  as  well  as  after,  issue  bom, 
and  enabled  D.  to  hold  the  lands, 
not  as  the  alienee  of  ^.  at  common 
law  would  have  done,  but  abso- 
lutely discharged  from  any  liability 
to  the  payment  of  the  rent  or  the 
performance  of  the  services.  And 
thus,  by  a  palpable  fraud,  the  rents 
and  services,  and  the  reversion  of 
il.,  the  donor,  were  as  completely 
destroyed  as  if,  at  the  time  of 
their  creation,  A,  had  been  a  mere 
disseisor,  whose  wrongful  acts  had 
been  then  defeasible  and  were  af« 
terwards  defeated  by  the  asserUon 
of  an  elder  and  better  title  on  th^ 
part  of  the  recoveror. 
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settle,  wbicb  descended  to  Edward,  end  which  is  said  to 
heve  been  destroyed  by  the  Aii^— Edward  had  not  only  the 
revefsxon,  but  also  the  new  fee  acquired  by  the  fine.  It  is 
qmte.  sufficient  that  the  new  estate  in  fee  passed  by  his  will. 
Though  it  is  no  longer  contended  that  the  entry  (68)  of 
3%09ias  the  buother,  who  was  merely  eqiMtsiiUe  tenant  Cor 
life,  operated  as  a.  reputter,  yet  it  is  now  urged  that  Thfitm^^ 
the  nephew,  who  took  a  legal  estaite  wder  the  will  of 
TbDmaSi  the  brother,  was  remitted  to.  the  estate  tail  created 
by  the  settlement.  We  answer  that  the  recovery  of  Thomfls 
the  brother  woul4  be  a  bar ;  for  ThomuSi  the  nephew  coqld 
not  enter  under  the  old  right  while  the  recovery  of  his 
father  remained  unreversed,  because  that  would  operate  to 
prevent  the  right  to  the  old  estate  tail  from  vesting  in  hitn. 
Though  the  recovery  was  bad,  aa  there  was  not  a  good  te- 
nant to  the  pracipef  yet  the  estate  tail  was  destroyed  by  it. 
That  of  itself  would  be  an  answer..  In  Co.  Litt.  (69)  it  is 
laid  down,  that ''  regularly  a  man  shall  not  be  remitted  to  a 
righfr  reniediiess,  for  the  which  he  can  have  no  acUoa;  for 
Littkton  here  saith,  there  is  no  person  against  whom  the 
issue,  when  he  cometh  to  the  land,  without  folly  may  bring 
hia  aeiioQ ;  and  saith  also  that  this  is  the  principal  cause  of 
the  remitter,  for  neither  an  action  without  a  righl,  nor  a 
right,  without  an  action,  can  make  a  remitter.  As  if  tenant 
in  tail  ^u.^eii  a  com^i^n  recovery,  in  which  there  is  error, 
and  after  tenant  in.  tail  disaeiseth  the  recoveror  and  dieth ; 


Interesse  ter- 
inini. 


Estate  cut 
upon  devisee 
btffoie  entry. 


(68y  Upoa  a  demise  fi>r  years, 
tbe  lessee  has  oo  estate  antil  en* 
try-;  before  which  he  has.  nerely 
an  iuierem  termini  (an<ir,  %  (a)  )• 
Upo»  a  cfenisfi  tbe  estate  rests  ui 
the  devisee  immediately  upeo  the 
death  of  the  dsvisor  (TamiwM  v, 
Tkkilii  S  Bam.  &  AJd.  M ;  Smaii 
V.  Mutmoody  4  Mann.  Ic  Ryl.  190 
n.;  JNM^  175,  n*  176,  a.;  Doe  d. 
Smyth  V.  Smyth^  (MX  &  R.  136,  6 
Bam.  Ic  Cr.  lld>;  and  tbe  effisct 
of  the  entry  of  the  devisee  is  roeosly 


to  defeat  his  power  of  disclaiming 
the  estate.  It  is>  conceived  that, 
the  remitter  would  (at  least  in  the 
case  of  disability  in  the  liensee) 
take  effect  npon  the  vesting  o£  the 
estate  by  the  death  of  tbe  derisoc^ 
though  both  the  estate  and  tbe  re* 
roittar  would,  untit  entry,  or  some 
other  act  shewuig  an  agreement  to 
tbe>  devise  on  the  part  of  the  de- 
visee^ be  defeasible  by  disolaiBMer. 
(09)  349  ^  S  l>o.  Cl^  Litt. 
laa,  190,  199. 
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hcie  the  issue  io  UtH  hath  an  action,  viz.  a  writ  of  error ;  but        isse. 
as  long  as  the  recovery  reoiaineth  in  force  (70)  he  hath  no 
fight f  and  therefore  in  that  case  there  is  no  remitter.'*  That 
is  a  distinct  authority.     Bat  there  is  another  reason  why 
the  doctrine  of  remitter  does  not  apply;  which  is,  that 
Thomas,  the  nephew,  took  an  estate,  if  at  all,  nnder  the 
alatole  of  uses.     If  so,  the  doctrine  of  remitter  is  ex- 
cluded.     He  should  at  once  have  waived  his  right  to 
enter  under  the  statute,  and  have  brought  his  real  action. 
I»  order  that  the  doctrine  of  remitter  may  apply,  the  de» 
feasible  estate  must  be  thrown  on  the  person  having  the 
r^ht  witbottt  any  act  or  concurrence  of  his  own.     Lord 
Coke  observes  (7 1)  ''  since  Littleton  wrote,  and  after  the 
Stat  £7  Hen.  8,  c.  10,  if  tenant  in  tail  make  a  feoffment 
in  fee  to  the  use  of  his  issue,  being  within  age,  and  his 
hnrs,  and  dtelh,  and  the  right  of  the  estate  tail  descend  to 
the  issue  being  within  age,  yet  he  is  not  remitted,  because 
the  statute  executetk  the  possession  in  sach  plight,  manner, 
and  form,  as  the  use  was  limited.    But  if  the  issue  in  taH  in 
that  case  waive  the  possession,  and  bring  mformedon  in  the 
descender,  and  recover  against  the  feoffees,  he  shall  thereby 
be  remitted  to  the  estate  tail,  otherwise  the  lands  may  be  so 
incumbered  as  that  the  issue  in  tail  should  be  at  a  great 
iaconveaienee ;  but  if  no  formedon  be  brought,  if  that  issue 
diedi,  his  issue  shall  be  renntted,  because  an  estate  in  fee 
simple,  at  the  common  law,  deseendeth  unto  him."    These 
two  answers  are  decisive.     [Taunton,  J.  How  does  it  ap- 
pear that  ThomaSf  the  nephew,  came  in  under  the  statute 
of  uses  Q— That  wiU  appear  on  reference  to  the  will  of  Ed* 
ward*    [Taunton^  J.  The  will  of  Edward  must  be  thrown 
out  of  the  question.     Thomas,  the  nephew,  disclaimed  that 
•—did  he  not!] — He  ahonld  have  done  so,  but  he  did  not. 
[Tautiiostf  J.  The  connsd  for  the  defendants  disclaim  that 

(70)  Bat  in  the  principal  case  to  the  tenant  to  the  pnecipe,  and 

the leooveryneverwas in  force;  be-  was  vonchee  in  the  recoveiy^  had 

ing  anali^  mh  huiio,  inasameh  as  ofily  an  equitable  file  interest. 
Tkamts  the  brother,  who  cxmveyed         (71)  Co»  Utt.  S48  *. 

M  2 


IBt 


IW  CASES  IN  THE  KING's  BENCH, 

18^.        willy  and  say  that  Edward  bad  no  right  to  make  it«    There 


FlMCB. 


j^^        is  nothing  to  shew  that  Tkonms,  the  nephew,  entered  under 
V.  the  will  of  Edward,  or  that  he  claimed  under  it.] — It  does 

not  appear  how  he  entered.  [Taufiton,  J.  Then  I  do  not 
see  how  he  can  be  said  to  claim  under  the  statute  of  uses, 
because  that  can  only  be  under  the  will  of  EdwardJ]  He 
roust  have  been  in  by  force  of  the  statute  of  uses,  because  he 
had  no  legal  title  to  enter  in  any  other  way  than  under  £d- 
wanTs  will ;  and  the  doctrine  of  remitter  does  not  apply 
unless  the  party  enters  by  virtue  of  a  legal  title.  [Timii- 
ion,  J.  If  he  entered  under  the  will  of  Edward,  cadii 
qMOstio.']  But  it  is  insisted  on  the  other  side,  that  ThomoB 
the  nephew  having  entered  under  the  will  of  Edward,  who 
gave  only  a  limited  estate,  was  remitted  back  to  the  old 
estate — the  tenancy  in  tail  under  the  settlement.  It  is 
essential  to  remitter  that  the  defeasible  estate  of  freehold 
and  the  right  to  the  old  estate  should  centre  in  the  same 
person.  What  means,  then,  did  the  defeasible  estate,  which 
was  acquired  by  the  fine  of  Edward^  vest  in  Thomas,  the 
nephew  i  It  could  come  to  him  only  under  the  will  of  Ed-' 
ward.  Thomas,  the  brother,  who  suffered  the  recovery, 
could  not  pass  the  defeasible  estate  to  the  nephew.  [Taun- 
tQHf  J*  We  are  brought  back  to  the  first  question.  They 
say  that  this  fine  did  not  discontinue  the  estate  tail,  or  dis* 
pluce  the  remainder,  which  belonged  to  Thomas,  the  brother, 
wiio  therefore,  upon  the  death  of  Edward,  entered  by  virtue 
of  that  remainder.]  Undoubtedly  that  is  the  first  point  J 
but  they  make  a  second — that,  supposing  the  fine  to  have 
operated  as  a  discontinuance,  thereby  displacing  the  re* 
mainder,  Thomas,  the  nephew,  when  be  entered,  was  remit* 
ted  to  the  original  estate  tail.  To  this  argument,  his  ac- 
ceptance of  a  life  estate  under  the  will  of  Edward,  a  wiH 
deriving  its  effect  from  the  statute  of  uses,  would  be  an 
answer;  and  the  recovery  would  be  an  answer.  But  in 
truth  the  only  point  in  this  case  is  the  effect  of  the  fine; 
for  if  the  fine  operated  to  discontinue  the  estate  tail  and 
remainder,  the  plaintiff  is  entitled  to  recover.    [Patteson,  J. 
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If  the  estate  tail  was  not  discontinaed,  the  recovery  would  188f, 
be  good,  and  then.  Thomas  the  nephew  would  take  only  an  jy^ 
estate  for  life  under  the  will  of  Thomas  the  brother.]  v. 

FlMCH. 

Denman,  C.J. — This  is  a  case  of  a  fine  levied  by  a  Effect  of  fine. 
person  who  had  become  tenant  in  tail  under  a  settlement. 
If  he  was  tenant  in  tail,  he  was  competent  to  levy  a  fine ; 
and  no  argument  or  authority  has  been  adduced  to  shew 
that  Jiis.  fine  would  not  have  all  the  legal  consequences 
which  belong  to  a  fine  in  ordinary  cases.  We  asked  the 
defendants'  counsel  for  some  authority  to  that  effect^  but 
none  has  been  brought  forward,  and,  indeed,  some  of  the 
cases  cited  on  the  part  of  the  defendants  appear  to  me  to 
establish  the  contrary  doctrine.  When  it  is  said  that  the 
possession  of  the  tenant  for  years  is  the  possession  of  the 
party. entitled  to  the  freehold,  that  imports  that  the  party  is 
'8eis^d  of  the  estate  of. freehold.  The  tenancy  for  years 
does  not  enter  into  the  question.  The  question  is  not 
whether.the  party  is  entitled  to  corporal  possession  of  the 
land,  but  whether  he  is  seised  of  a  present  estate  of  free- 
hold. The  argument  for  the  defendants  must  go  the  whole 
length  of  shewing  that  in  order  to  levy  a  fine  that  shall  be 
binding,  the  party  must  be  entitled  to  the  actual  possession 
of  the  land  itself.  .  It  follows^  therefore,  from  the  very  first 
elements  of  the  doctrine  of  discontinuance,  (according  to 
which  a  tenant  in  tail  levying  a  :fine  shall  displace  the  re- 
mainder) that  £AiMird  being  tenant  in  tail,  and  having  levied 
a  fine,  has  dispfaiced  the  remainder  that  resided  in  his  bro- 
ther Thomas.  The  representative  of  that  brother  has  not 
taken  any  steps  to  set  aside  the  tortious  estate  (if  it  be  pro* 
perly  so  called  (7^))  which  Edward  *ohtained  by  the  fine. 
That  estate  was  a  descendible  and  devisable  estate.  He 
did  devise  it,  and  under  that  devise  the  lessor  of  the  plaintiff 
claims.  It  seems  to  me,  therefore,  that  all  the  steps  of  the 
plaintiff's  argument  are  complete;  that  the  party  bad  in  him 
so  estate  of  which  a  fine  might  be  levied ;  that  he  duly  levied 
a  fine;  that  by  such  fine  the  remainder,  which  would  othef- 

(73)  Vide  tuprif  143,  note  (2d),  164,  note  (54). 
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1883.  wke  have  taken  effect,  has  been  diacontnuied  and  dwpiaced ; 
and  Ibat  notbing  bas  been  done  to  aet  aside  that  which 
may  be  cooCeoded  to  have  been  anhnirAiilj(72)  done.  On 
this  short  ground  I  am  of  opinion  that  the  plaintiff  has 
established  bis  right  to  recover. 

Effect  of  fine.  Parkb,  J.— Tlie  question  turns  on  (be  two  points 
urged  in  the  argument  for  the  defendants.  The  first  qoea- 
tion  Ib,  what  was  the  effect  •f  the  fine  levied  by  Edumrdf 
He  was  tenant  in  tail  in  possession  of  the  iraehold,  sub- 
ject only  to  the  term  of  600  years;  and  no  authority  has 
been  citad  to  shew  that  such  a  tenant  levying  a  fine,  does 
not  work  a  discontinuance  of  the  estate  tail  (73)  and 
remainders.  To  that  effect  the  authority  in  Co,  Lki.  is 
express — "  if  a  tenant  in  tail  make  a  lease  for  years  of  land, 
and  afterwards  levy  a  fine,  this  is  a  discontinuance,  for  a 
fine  is  a  feoffment  of  record,  and  the  firediold  passes  (74)/' 
The  authority  relied  on  to  the  contrary,  is  the  former  passage 
in  tdtlUion  (75),  which,  it  is  said,  sliews  that  where  the 
remainder  lies  in  grant,  a  fine  shall  not  operate  as  a  discon- 
tinuance. But  tliat  passage  clearly  refers  only  to  things 
(such  as  rents,  commons,  and  advowsoas,)  which  lie  in  grant, 
and  not  to  a  remainder  or  reversion  (76),  after  an  estate 
for  years,  (which,  as  we  have  just  seen,  is  one  of  the  cases 
of  discontinuance  put  by  Lord  Coke  immediately  afiter  the 
passage  in  Littleton,)  for  Litiletom  says,  **  and  note  that 
of  such  things  as  pass  by  way  of  grant,  by  deed  nude  in 
the  country,  and  without  livery,  there  such  grant  maketh 
no  discontinuance,  as  in  the  cases  aforesaid."  Now  "  the 
cases  aforesaid"  are  cases  of  persons  who  by  deed  grant 
a  rent,  advowson,  or  common,  to  another  in  fee  (77).  The 
Estate  for  uniform  course  of  opinion  in  the  profession,  so  far  as  my 
^f  ^"  ^^      knowledge  extends,  is,  that,  in  cases  of  this  kind,  an  estate 

(78)  Ficfe  tuprd,  143,  note  (95),  was  ftorrf  J,  not  discootiDued.  Vide 

164,  note  (54).  infrii,  178,  n.  (90). 

(73)  The  defendants'  aigament         (74)  1  Inst.  333,  b, 
appears  to  have  been  {wprd,  154)         (75)  S.  618. 
that  the  estate  tail  of  the  conusor  (76)  Suprd,  150. 

(the  fine  betngwith  proclamations,)  (77)  S.  615, 616, 617. 
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far  ytars  goes  for  netfuog.   Tbe  real  f««8tion,  therefore^  it, 
whether  Edward  was  the  tenant  in  tail  is  poseesMn  of  the 
freehold.    That  he  unquefltionably  was ;  aad  bis  fine  coose- 
qiieatlj  displaced  the  remainder.    The  second  question  is, 
what  was  the  effect  of  this  fine  on  the  estate  of  the  cdbu- 
sor?     Its  effect  was  to  destroy  the  estate  tail,  to  tarti  the 
ffemainder  into  a  right;  and  to  give  to  himself  a  base  fee,  sa^e  fee. 
that  is»  an  absolnte  fee  determinable  only  by  a  formedon 
to  be  brought  by  the  remainder-man ;  ia  addition  to  which, 
Edwafd  had  the  reversion  in  fee(78).    These  two  estates,  Devisable 
taken  together,  were  a  devisable  interest,  on  which  his  '°  ^'^ 
will  operated.    For  these  reasons,  it  appears  to  me  that 
the  lessor  of  the  plaintiff  has  a  good  title  to  recover. 


1«7 


Taunton,  J. — ^There  is  no  rule  better  established  than  Effect  of  fine, 
that  a  fine  levied  by  a  tenant  in  tail,  with  remainders  over, 
works  a  disGontinuamce  of  the  estate  tail(79)»  divests  the 
remainders  and  reversion,  and  puts  them  to  a  right.  Bat 
it  is  said,  that  in  this  instance  the  term  of  500  years  pre- 
vented the  fine  from  working  a  discontinuance.  Now,  I 
asked  the  defendants'  counsel  several  times  for  ah  dutbotity 
that  where  tenant  in  tail  is  seised  of  the  estate  tail,  subject 
only  to  a  term  for  years,  the  ordinary  operation  of  a  fine  in 


(78)  The  argument  for  the  plain- 
tiff was  necessarily  directed  to 
establish  that  the  fine  of  Edward 
acquired  a  tortious  fee  simple,  an 
effect  which  it  could  not  produce 
without  putting  the  reversion  to 
a  right  of  action.  His  estate  in 
fee  under  the  discontinuance  was 
dearly  a  devisahle  estate;  but  the 
mere  righl  in  respect  of  the  rever- 
sion was  not  devisable.  It  is  con- 
ceived that  there  were  not  two 
estates  in  fee,  which,  taken  toge- 
ther, consutnted  one  devisable 
interest,  but  an  atate  and  a  right, 
the  fonner  of  which  depended  for 
its  continuance  upon  either  the 
destruction  or  the  non-assertion 


of  the  latter. 

"  A  tenant  in  tail  who  levies  a 
fine,  instead  of  having  his  old  estate 
tail  under  a  resulting  use,  will  have 
a  fee  simple,  in  case  the  fine  ope- 
rates a  discontinuance,  and  a  base 
or  determinable  fee,  in  case  the 
fine  operates  merely  and  simply  as  Base  fee* 
a  con%'eyance.''  1  Preston*s  Con  v. 
317.  If  the  fine  operated  here 
only  by  way  of  conveyance^  then 
its  operation  would  cease  upon 
the  death  of  Edroard^  the  conusor, 
without  issue  in  tail,  and  the  reco- 
very suffered  by  Thamoi^  the  bro- 
ther, would  be  valid. 

(79)  Vide  supri,  iSd,  note  (d> 
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working  a  discontinuance  of  the  estate  tail,  does  not  take 
place ;  but  no  such  case  can  be  produced.  On  the  con- 
trary«  there  are  many  cases  which  prove  that  the  possession 
of  the  termor  is  the  possession  of  the  person  seised  of  the 
^ext  immediate  estate  of  freehold.  The  rule>  as  furnished 
by  the  text  books«  is,  that  no  person  can  create  a  discon- 
tinuance who  is  not  in  the  actual  possession — noi  who  is 
•not  in  possession^  or  entitled  to  the  possession,  of  the  land 
• — but  who  is  not  in  the  actual  possession  of  the  estate  tail 
by  force  of  the  entail  (80).    It  is  clear  that  notwithstanding 


(80)  When  one  is  in  the  con- 
dition of  having  a  legal  interest,  to 
which  the  poiMeuian  of  the  nc^- 
ject  is  annexed,  and  that  subject 
is  land,  he  may  then  be  said,  with 
strict  technical  propriety,  to  have 
«n  estate  in  pouetmn.    The  pos^ 
session  may  belong  to  him  in  re- 
spect of  an  interest  for  years,  for 
life,  in  tail,  or  in  fee;  but  whatever 
may  be  the  quantum  of  his  interest, 
the  possession  resides  wholly  in 
him.    When  the  possession  of  a 
tenant  for  years,  for  life,  or  in  tail, 
is  said  to  be  the  possession  of 
those  in  remainder  and  reversion, 
nothing  more  appears  to  be  meant 
than  that  the  particular  tenant  has 
not  the  whole  interest  in  the  sub- 
ject, but  holds  the  possession,  as 
well  for  his  own  benefit,  to  the 
extent  of  his  immediate  partial 
interest,  as  for  the  benefit  of  those 
in  remainder  and  reversion  to  the 
extent  of  their  future  interests,  to 
be  preserved  and  transmitted,  or, 
in  technical   language,  to  remain 
or  revert,  according  to  the  inten- 
tion of  the  common  author  of  the 
limitations.    Such  a  tenant  may 
be  guilty  of  a  wrong  or  tort,  be- 
cause he  may  alien  the  potsetsion, 
which   was  confided   to  him   as 
being  entitled  to  the  present  enjoy- 


ment of  a  limited  interest,  for  a 
period  exceeding  that  interest,  in 
derogatioo  of  the.  rights  of  dioM  in 
remainder  or  rerersion;  but  a  re- 
mainder-man can  do  no  wrong, 
because  he  cannot  alien  the  pos- 
session, and  in  departing  with  his 
interest  merely,  his  alienation  can- 
not  be  otherwise   than   rightful. 
On  a  feoffment  by  A,  to  B.  for 
life,  remainder  to  C.  in  tml,  with 
reversion  to  A.  in  fee,  livery  of  the 
possession  is  made  to  B.,  whose 
possession  preserves  the  expectant 
limitations  to  C.  and  A.    If  B.  af- 
terwards leases  to  D.  for  a  term  of 
years,  then  it  may  be  said,  that  as 
the  lessee's  title  is  perfected  by 
entry,  without   transmutation  of 
possession  by  livery,  fi.'s  posses- 
sion continues  unimpaired  :—^th6 
term  is  parcel  of  his  particular 
freehold.     But  on  a  feofliinent  by 
A.  to  D.  for  a  term  of  years,  re* 
maioder  to  B.  for  life,  remainder 
to  C.  in  tail,  with  reversion  to  A, 
in  fee,  livery  of  the  possession  is 
made  to  D.  (the  termor),  whose 
possession  preserves  the  expectant 
limitations  to  B.,  C.  and  A*  (Co. 
Litt.  324  b) : — 'the  term  is  parcel  of 
the  fee.     In  the  former  example 
(which  is  the  case  put  by  Co.  Lttt. 
332  6,  and  relied  on  for  the  plain- 
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the  prior  term  of  years,  Edward  waa  in  the  actual  posses- 
sioo  of  the  estate  tail  by  force  of  the  entail.  The  only  au- 
thority which,  in  the  slightest  degree,  sustains  the  argument 
on  the  part  of  the  defendant,  is  the  position  laid  down  by 
LUiletan  and  Lord  Coke,  that  there  can  be  no  discontinue 
ance  of  things  lying  in  grant.  Litikton  puts  the  instances 
only  of  a  rent,  advowson,  or  commoui  and  says  if  tenant  for 
life  of  a  rent,  advowson,  or  common,  levy  a  fine,  or  make  a 
feoffment,  with  warranty,  there  is  no  discontinuance,  for 
nothing  passes  but  during  the  life  of  tenant  in  tail,  which  is 
lawful.  But  the  argument  is,  that  a  remainder  or  reversion, 
after  a  term  of  years,  lies,  in  grant,  and  that,  therefore,  the 
remainder  in  question  was  grantable.  I  doubt  very  much 
the  correctness  of  that  proposition.  At  common  law, 
rei|ts,  commpns,  advowsons,  and  things  of  that  nature, 
passed  by  a  mere  deed  of  grant,  but  it  was  otherwise  with 
remainders  and  reversions,  after  an  estate  for  life  or  for 
years;  because  there  the  conveyance  required  to  be  per- 
fected by  the  attornment  of  the  tenant,  so  that  remainders 
and  reversions  did  never  lie  simpliciter  in  graut,  the  assent 
of  a  third  person  being  necessary  (81).    Attornment  has 
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tiff  in  die  principal  case,)  the  im- 
mediate possession  belongs  to  B. 
in  right  of  his  estate  for  life;  in 
the  latter  example  (which  seems 
analogous  to  the  principal  case) 
the  immediate  possession  belongs 
to  D.  in  right  of  his  estate  for 
years.  In  each  case,  the  remain- 
der and  reversion  will  subsist  as 
ettaieSf  or,  in  other  words,  wiU 
stand  as  ori^nally  destined  to 
take  effect,  so  long  as  the  posses- 
sion is  in  conformity  to  the  liverj 
bj  which  they  were  created.  If  the 
possession  be  disturbed  or  wrong- 
fully aliened,  they  will  be  turned 
to  hj^A/s,— either  of  entry  or  of 
action,  according  to  the  nature  of 
the  disturbance  or  alienation. 
The  same  principles  hold  where 


the  limitations  are  created  by 
way  of  use :  for  when  uses  have 
received  their  legal  clothing  from 
the  statute,  they  are  governed  by 
the  rules  of  the  common  law ;  as 
appears  from  the  fiict  of  life  estates 
created  by  way  of  use  being  liable 
to  forfeiture,  and  contingent  re- 
mainders so  created  being  liable 
to  fail  or  be  destroyed — both  coo- 
sequences  of  tenure,  which  is  an 
incident  not  to  a  use,  but  to  an 
ettate, 

(81)  It  does  not  appear  that  Grant. 
either  LUtleton  or  Coke,  in  treat- 
ing of  discontinuance,  makes  any 
distinction  between  rents,  &c.  and 
remainders  or  reversions  in  land. 
As  all  these  subjects  are.  alike  in- 
corporeal,   any    such    distinction 
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been  «lotie  «nvay  ^h  by  the  Btatute  of  Jfune;  bttt  we  ere 
to  conBidcr  Ibe  law  with  reference  to  the  ttate  of  Ihiiigs  in 
the  time  of  Lkikion  or  Lord  Cake.  The  fine,  therefore, 
operated  as  a  diflcontinuance,  and  Edward,  tbe  oomMer^ 
gamed  a  base  fee*  Being  seised  of  that  base  fee,  he  derised 
a  life  estate  to  his  brother  2%MMM(8t),  with  remainder 
to  his  nephew  Thomas  in  tail,  with  the  oltimate  remainder 
to  Dr.  Edward  Cooper  in  fee.  Then  die  only  fiettiaining 
qnestion  is,  whether  a  person  seised  of  a  base  fee  has  the 
same  right  to  devise  it  as  a  person  seised  of  a  common 
fee  simple.  There  can  be  no  doubt  npon  that  point.  It 
was  decided  in  Jioe  v.  /oiret  (83),  that  "  a  possibility  coupled 
with  an  interest"  is  devisable;  there  tbe  interest  was  the 
benefit  of  an  executory  devise*  In  Goodrigki  v.  Fortes^ 
rer(84),  the  Court  held  that  a  mere  right  of  entry  was  not 
devisable ;  but  that  is  a  very  different  matter  from  a  possi'* 
bility  coupled  with  an  interest,  which  is  devisable  because 
it  is  assignable ;  but  a  right  of  entry  cannot  be  assigned, 
and  therefore  is  not  devisable  (85).    Tbe  owner  of  a  base 


would  appear  to  be  extremely  sub- 
tle. Lord  CokCf  however,  says,  ^  if 
tenant  in  tail  of  a  rent  service, 
&c.  or  of  a  reversion  or  remainder 
in  tail,  8cc.,  grant  the  some  in  fee, 
with  warranty,  and  leaveth  assets 
in  fee  simple  and  dieth,  this  is 
neither  bar  nor  discontinuance  to 
the  issue  in  tail.**  Co.  litt.  332  b. 
Commons  and  advowsons  always 
lay  timpliciter  in  grant;  but  at 
common  law  attornment  was  ne- 
ceessary  to  perfect  the  grant  of  a 
rent.  Indeed,  in  one  of  the  in- 
stances here  referred  to,  in  which 
LUtleton  (s.  616)  puts  the  case  of 
a  rent,  he  says, ''  if  a  man  hath  a 
rent-service,  or  rent-charge  in  tail, 
and  he  grants  the  said  rent  to 
another  in  fee,  and  the  tenant  at' 
tomtf  this  is  no  discontinuance.** 
Certain  statutes  (27  Hen.  8,  c.  10, 
4  &  5  Ann,  c.  16,  and  11  Geo.  2, 


c.  19),  have,  by  rendering  attorn- 
ment  unnecessary,  facilitated  the 
passing  of  remainders  and  rever> 
sions  by  way  of  grant;  but  which 
do  not,  therefore,  at  this  day  ap- 
pear to  lie  either  more  or  less  in 
grant  than  when  UUleton  wrote. 

(89)  Supposing  a  devise  by  way 
of  use  to  operate  under  the  statute 
of  uses  (vide  infrd,  175,  n.),  the 
will  of  Edward  gave  Thomag,  the 
brother,  only  an  equUalU  life  in- 
terest. 

(83)  3  T.  R.  88,  1  H.  fila.  30; 
et  vide  tn/rd,  171,  n. 

(84)  8  East,  564,  1  Taunt.  587. 

(85)  8  East,  352,  1  Taunt.  378. 
In  the  Exchequer  Chamber,  the 
point  (whether  a  right  of  entry  be 
devisable  or  not)  was  discussed, 
but  not  decided.  Sir  J.  Mantfieldf 
C.  J.  inclined  to  the  opinion  that 
a  right  of  entry  was  devisable.  But 


18SS. 


HICHAXLMAS  TERM,  III  WILU  IV. 

fee,  •Ithoogh  a  defemibk  fee,  amy  devise  it  under  the  very 
wofdb  of  the  ttetiite  of  wMb,  Cbe  Stt  &n.  8,  wliich  enacCa 
tlMt  ''every  peraon  hafviag,  or  wkkh  hereafter  AM  have, 
any  laoda,  tenenienta  or  hereditaaneiits  lioiden  in  vocage,  or 
or  of  tke  nature  of  eooage  tenure,  and  not  baiving  «ay  ma* 
norsy  lands,  teKemeats^  or  faeredBtaflsents,  boMen  of  tfie 
king  by  kni^ts*  service,  by  socage  tenure  in  chief,  or  of 
Ihe  nature  of  ^socage  tenure  in  chief,  nor  of  any  other  per- 
son or  persons  by  knights'  service,  shall  have  full  and  free 
liberty,  power  and  authority  to  give^  dispose,  mil  and  de- 
vise, as  well  by  his  last  will  and  testament  in  writing,  or 
otherwise  by  any  act  or  acts  lawfully  executed  in  his  life, 
all  his  said  manors,  lands,  tenements  or  hereditamonts,  or 
any  of  them,  at  his  free  will  and  pleasure/' 

With  respect  to  the  point,  not  strongly  pressed,  of  remit-  Remitter 
ter,  it  does  appear  to  me,  for  some  of  the  reasons  assigned 
by  4he  plaintiff's  counsel,  that  under  the  circumstaece^^  of 
this  case,  tlie  doctrine  of  remitter  cannot  apply. 

Pattbson,  J. —  I  am  entirely  of  the  same  opinion. 
With  respect  to  remitter  (assuming  there  has  been  a  dis- 
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it  seems  clear  that  a  right  of  action 
is  Dot.    And  in  Doe  d.  Souier  t. 
Hakf  2  Oowl.  &  R.  38,  it  appears 
to  have  been  taken  for  granted  that 
a  right  of  entry  was  not  derisable. 
And  see,  1  Jarroan,  Dev.  SS.  The 
benefit  of  an  executory  devise,  or 
contingent  remainder,  is  not  trans- 
ferable at  law  (althoagh  it  may  be 
boand  at  law  by  estoppel,  Doe  v. 
Martyn,  S  Mann.  &  Ryi.  485,  8 
fiam.  4c  C.  497 ;  Doe  v.  Oliver^ 
6  Mann.  &  Ryl.;  10  Bam.  &  C. 
181 ;  or  in  eqaity  by  contract),  ne- 
Tertheless  it  is  devisable.  It  should 
seem  not  to  be  a  necessary  infer- 
ence that  an  interest  cannot  be  de- 
rised  because  it  cannot  be  assigned. 
The  aigument  for  the  defendants 
does  not  appear  to  deny  that  the 


fee  gained  by  EdwartPe  fine  (if  the 
fine  worked  a  discontinaaaoe)^  was 
devisable.  Neither  party  appears 
to  have  relied  upon  any  analogy 
between  the  actually  eustinf^  and 
immediate,  though  tortious  fee, 
acquired  by  the  fine,  and  the  inte- 
rest of  an  executory  devisee. 

It  may  be  observed  that  every  in-  Poistbility  ooa- 
tereit  in  land,  whether  vested,  con-  Pjf^J^l^  "* 
tingeni,  or  executory,  is  devisable, 
but  that  a  poaibUUy  is  not  devisa- 
ble ;  and  when  the  books  say  that 
**  a  postibUUy  coupled  with  an  in- 
terest'' is  devisable,  what  they 
really  mean  seems  to  be  this — 
that  an  intereti  depending  on  a 
possibility  (i.  e,  oa  the  happening 
of  a  possible  contifigent  event)  is 
devisable. 


interest. 
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continuance  of  the  estate  tail)  the  answer  given  by  the 
plaintiff's  counsel  is  correct ;  for  if  Thomas,  the  nephew^ 
entered  under  the  will  of  his  fatheri  ThamaSf  he  aflirmed 
the  recovery  suffered  by  his  father,  and  was  bound  by  the 
recovery;  and  he  could  not  be  remitted  to  any  other  estate, 
because,  so  entering,  he  would  take  an  estate  for  life 
under  his  father's  will.  If  he  did  not  enter  under  that 
will,  he  must  have  entered  under  the  will  of  Edward,  and 
•he .  would  then  be  met  by  the  objection  that  the  will  of 
Edward  operated  under  the  statute  of  uses,  so  that  he.  was 
mby  force  of  that  statute  (d6).     In  either  case,  the  doctrine 


Disallowance  of 
remitter  under 


(86)  With  respect  to  the  first 
difficolty  which  appears  to  have 
presented  itself  to  the  mind  of 
the  learned  judge,  namely,  that  if 
ThomoM,  the  nephew,  entered  un- 
der the  will  of  'J%omaSf  the  bro- 
ther, such  entry  was  in  affirmance 
of  the  recovery  suffered  by  Tho- 
ma$,  the  brother,  it  may  be  proper 
to  observe  that  if  the  fine  was 
a  discontinuance,  the  recovery  of 
Hurnioif  the  brother,  was  voidp 
and  he  had  nothing  to  devise. 

The  other  objection  assumes 
that  the  statute  of  uses  extends 
statute  of  uses,  to  devises.  If  this  be  so,  it  be- 
comes necessary  to  consider  to 
what  extent  the  statute  of  uses, 
*  whether  operating  upon  a  devise 
or  upon  any  other  species  of  con- 
veyance, forms  an  obstacle  to  re- 
mitter. The  statute  of  uses  di- 
rects that  the  estate,  title,  right, 
and  possession  that  was  in  the 
persons  seised  of  lands,  tene- 
ments, or  hereditameifls,  to  the 
use,  confidence,  or  trust  of  any 
persons,  be  clearly  deemed  and 
adjudged  to  be  in  them  that  have 
such  use,  confidence,  or  trust, 
after  such  quality  ^  mawner^form^ 
and  caiuUtkm  as  they  had  before 


First  reason 
assigned  for 
such  disal- 
kmanoe. 


Second  rea- 
son assigned. 


in  or  to  the  use,  confidence,  or 
trust  which  was  in  them. 

Upon  a  somewhat  narrow  con- 
struction of  this  act  of  parliament, 
it  was  held,  that  as  the  cetteux  que 
use  Would  not  before  this  statute 
have  been  remitted,  by  reason  of 
their  interest  in  the  ase,  the  allow- 
ance of  a  remitter  would  give 
them  an  estate  in  the  land  diffisr- 
ent  in  quality,  manner,  form,  and 
condition  from  the  interest  which 
they  had  in  the  use. 

Another  reason  given  for  the 
disallowance  of  the  remitter  is, 
that  the  statute  of  uses  enacts 
^that  he  who  hath  any  use  in  re- 
mainder or  reverter,  shall  be 
adjudged  in  lawful  seisin,  estate, 
end  possession  of  the  lands  and 
tenements,  remainders,  reversions, 
&c.  of  the  like  estate  as  he  had 
in  the  use;^  and  that  if  the  per- 
son seised  of  the  first  estate  in 
the  use  were  remitted,  those  in 
remainder  and  in  reverter  would 
not  become  seised  as  the  statute 
requires. 

A  third  reason  given  is,  that  the  Third 
assent  of  every  subject  to  the  assigned, 
passing  of  every  act  of  parlia- 
ment being  implied  by  law,  cestui 
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tioDton 

fint 
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of  remitter  would  not  apply, 
to  ihiB — whether  the  fioe 

qoe  use  takes  the  estate  executed 
bj  the  statute,  by  his  own  act. 
Vide  Hoharty  2^, 

With  respect  to  the  first  of 
these  reasonsy  it  may  be  observed, 
that  the  intentioo  and  even  the 
words  of  the  statute  would  have 
been  satisfied  by  passing  to  cestui 
qoe  use  an  estate  in  the  land 
commensurate  with  the  interest 
which  he  had  in  the  use,  leaving 
the  common  law  to  regulate  the 
consequences  of  the  aoqubition 
of  snch  estate.  This  construo- 
tiooy  though  not  adopted  with  re- 
ference to  remitter,  does  not  ap- 
pear to  have  been  called  in  ques- 
tion with  respect  to  immediate 
merger  or  subsequent  forfeiture, 
and  other  incidents  to  which  uses 
were  not  liable.  It  has  never  been 
contended  that  upon  a  feofibient 
to  J.,  to  the  use  of  B.  for  life, 
remainder  to  the  use  of  B.  in  fee, 
B.  shall  have  an  estate  for  life, 
distinct  from  his  remainder  in  fee, 
as  he  would  have  had  in  the  use 
before  the  statute. 

With  respect  to  the  second 
ground,  the  words  of  the  statute 
do  not  appear  to  he  framed  for 
the  purpose  of  rendering  remain- 
ders or  reversions  more  inde- 
structible when  executed  by  the 
statute,  than  when  created  at 
common  law ;  and  it  is  clear  that 
the  entry  of  the  issue  in  tail  un- 
der a  particular  estate  created  by 
discontinuance,  and  cast  upon  him 
whilst  under  disability,  or  with- 
out bis  own  act,  .would  destroy 
the  remainder  or  reversion  expect- 
ant upon  such  particular  estate. 

the  third  ground  appears  not 
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The  question  then  is  reduced 
levied  by  Edward  worked  a 


to  be  tenable.  The  doctrine  of 
the  implied  assent  of  every  sub- 
ject to  acts  of  parliament  is  con- 
venient for  the  purpose  of  avoid- 
ing all  discussion  as  to  the  bind- 
ing operation  of  a  statute;  but  it 
would  be  too  much  to  say,  that 
the  transfer  of  an  estate  by  virtue 
of  an  act  of  parliament  framed  in 
1534,  must  be  taken,  as  against  a 
person  born  in  1800,  to  be  equiva- 
lent to  a  transfer  made  with  his 
express  co-operation  and  assent. 

When  in  the  course  of  the  three  p^^^h  reason 
days'  argument  in  Amy  T€nm$end*%  atmgnable, 
case,it  was  objected  (Plowd.l  19 a.) 
that  if  the  party  (the  wife  of  the 
discontinuor)  were  not  remitted, 
it  would  be  in  the  power  of  the 
husband,  by  means  of  the  discon- 
tinuance, to  let  in  incumbrances 
to  the  full  value,  to  take  pre- 
cedence of  the  estate  limited  to 
the  use  of  the  wife,  under  the 
feoffment,  by  which  the  disconti- 
nuance was  effected,  it  was  an- 
swered (ibid.  114  a.)  that  <"  she 
might  after  the  death  of  her  hus- 
band disagree  to  the  use  and  pos- 
session conveyed  by  means  there- 
of, and  bring  her  action  of  eiu  in 
vUA  against  him  who  is  the  next 
in  remainder :  for  the  bringing  of 
'  her  action  against  him  is  a  disa- 
greement in  the  wife,  and  then 
the  possession  vests  in  the  next 
in  remainder,  as  if  the  wife  had 
not  been  named,  or  as  if  she  had 
been  named  and  were  a  dead  per^ 
son  in  law.  As  if  the  use  had 
been  appointed  to  the  wife  in  fee, 
then  the  wife  might  bring  her 
action  of  em  in  vitA  against  the 
feoffor  or  his  heir,  and  they  should 
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or  not?    And  as  to  tikie»  I  confess  it  doce 
oppemr  to  me  to  be  an  extremelj  plain  case.     It  is  clearly 


be  tenants  to  her  action.     For 
when  a  feofifaient  is  made  to  the 
one  of  one  in  fee  who  refuses,  it  is 
as  if  it  had  been  appointed  to  the 
use  of  a  friar  or  monk,  or  to  the 
use  of  an  inanimate  thing,  and 
then  the  feoffment  is  without  con- 
sideration, and  shall  be  to  the  use 
of  the  feoffor.    And  so  the  wife 
has  a  tenant  to  her  cui  in  viidj  and 
by  the  bringing  of  it  she  might 
purge  and  aroid  atl  incumbrances.* 
This  may  be  considered  as  fur^ 
nishing  a  fourth  reason  for  dis- 
allowing the  remitter.    The  prin- 
ciple of  remitter  is  stated  to  be, 
that  there  is  no  person  against 
whom    the    party   who  has   the 
ancient  right  coupled  with  a  de- 
feasible estate    of   freehold  can 
bring  his  action.    But  as  cestui 
que  use  may,  by  simpte  disagree- 
ment, without  a  formal  disclaimer 
(4  Mann.Ac  Ryf.  191,  n.;  5  Mann. 
h  Ryl.  148,  n.),  waive  the  use 
which  the  statute  would  have  ex* 
ecuted  in  him,  and  bring  his  action 
against  the  remainder-man,  or,  if 
there  be  no  remainder  limited  by 
the  feoffment  or  other  deed  cre- 
ating the  use,  then  against  the 
fioffor  (Plowd.  114  a,  b;  1  Leon. 
198, 199),  or  as  Lord  Coke  seems 
to  think  (contrary,  however,  to  the 
aothorities,  even  those  cited  by 
himself),  against  the  feoffeei  (Co. 
Litt.  348  5),  the  occasion  for  the 
remitter,  where  the  party  takes  the 
defeasible  estate  of  freehold  under 
the  statute  of  uses,  seems  to  fail. 
.      .         It  is  obvious  that  these  four 
fa^leertateof  reasons,   whether    good   or  bad, 
fineehold  Asfdf-^  9i^\j  exclusively  to  the  party  in 
fcent  from  cestui  ^^^^^  ^^  ^^  j,  executed,  and 
que  use.  ' 


Bemitter  of 


not  to  those  who  take  by  descent 
from  such  party,  and  who  there- 
fore take  the  defeasible  estate  at 
common  law,  without  power  to 
disagree.  34  H,  8,  Bro.  Abr.  tit . 
Remitter,  pi.  49;  Bridgman  r. 
Charltton^  2  Roll.  Abr.  419,  and 
1  Roll.  Rep.  860;  Anon,  but 
5.C.,  i|t  videtur,  Fra.  Moore,  845; 
Wentworth  v.  Slanleyy  Lane,  9^, 
Where  indeed  a  statute  gives  an 
estate  to  A,  (by  name)  and  his 
heirs,  neither  A.^  nor  any  heir  of 
^.,  can  be  remitted ;  per  EngU- 
JUld,  J.  89  H,  8,  Bro.  Abr.  Re- 
mitter, pi.  49.  This  position  was 
used  by  Finch,  arguendo  in  Went" 
worth  V.  Stanley,  to  prove  that  the 
issue  of  the  party  in  whom  the  use 
had  been  executed  by  the  statute 
of  uses,  could  not  be  remitted; 
but  the  Court  held  otherwise. 

lu  the  principal  case,  however,  Who  ajine 
Thanuu  the  nephew,  who  took  *■''*''• 
a  portion  of  the  wrongful  estate 
created  by  the  fine,  was  in,  not  by 
descent,  but  as  the  fint  taker  un- 
der a  use  in  remainder,  limited  by 
the  will  of  Edward,  It  is  true 
that  a  prior  estate  is  limited  during 
the  life  of  his  father;  and  it  would 
appear  that  with  reference  to  the 
remainder  to  Thoma$  the  nephew, 
it  is  not  material  (vide  trnnen  suprd, 
134)  whether  the  preceding  estate 
is  given  to  the  father  for  his  own 
life,  or  to  other  persons  during  the 
Kfe  of  the  father.  But  by  the  ex- 
press words  of  the  statute,  a  legal 
seisin  is  executed  in  cestui  que  use 
in  remainder,  **  of  the  like  estate  as 
he  had  in  the  use.^  Accordingly, 
it  is  laid  down  by  Lord  Hobart,  in 
his  elaborate  judgment  in  Dun^ 
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Uid   down   that   any  person .  who  is  tenant  in    tail  in 
f9S9emon  may  levy  a  fiae   which    will    discontinue   the 
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comke  ▼.  Wingfield^llQh.  !i55»  ibat 
*  the  fir^t  taker  is  to  be  under* 
stood,  of  the  first  taker  of  every 
several  estate,  as  well  in  renain- 
der  a»  ia  possession."  And  sM 
Jbiyacr  v.  Jbt^yacr,  Dyer»  77  h. 

It  is  however  to  be  obeeired* 
that  akbough  the  estate  for  Jifa* 
liiniited  \A  TkomoM^  the.  nephew* 
by  the  viiU  oC  his  uncle,  Edmardf 
was  eiMOitjed  ia  him  as  a  first 
takaivyat  being,avestad  reiaain^ 
deiE,  it  waa  so  eiecuied  immedi- 
aiely  upon  tbe  death  of  Edward; 
whereas  his  right  to  tbe  second 
estate  tail,  iimited  by  the  settle- 
omit  of  1706„dvi  not  desoead  to 
bios  till  tbedeath  of  his  fatbeir  Tfuh 
ma$.  Thestatateofnsesbanitbecei 
fose  had  ita  full  operation,  and 
had  vested  a  legal  estate  in  him. 
before  the  eight  ^scendad^  This* 
it  seeniB»  woald.  ecaate  a.  remitter. 
In  the  Earl  oC  Ammdel  aad  Loisdt 
Daere*%  cas^  t  Laon*  9%,  it  is  said, 
that  ^  i(  tenant,  in  tail  maketh  a 
fisoffineal^iaiee  to  tbe  use  of  him* 
seIC  for  life,  the  cemaiader  in  tail 
to  hb  eldest  son,  inbei^itable  tO; 
the  6r«t.  eataiU  notwithstanding 
the  eldest  son  takes  his  remainder 
bj  tbe  statata^  and  so  be  ia  by 
forca  thereof*.  y9^  vbeo  by  the- 
deaih  of  his  iather  the  right  of 
the  entail  datoenda  t<>  bim^be  ia 
lemitted.'' 

Upon  a  Qon^^anca  by  leasee 
(t.  <.  a  haifaiAaiid  safe  for  a.yaar)i 
and  release  to  an  infant,  or  to  a 
fame  covert^  the  statutory  opera- 
tiaa  of  the  ooaveyanee,  quoad  tbe 
bargain  andisal^wiJl  not  preveat 
a  remittee..  If  A-  bargaia  and 
hU  laod  for  a  yaac  to  A,  aa 
iafaat,  who  has  aa  alder  title^  the 


terra  is  executed  in  B*  by  the  sta* 
tiite,  and  he  has  acquired  a  legal 
estate  in  the  term  capable  of  being 
enlarged  by  release  or  by  other 
commoa  law  coaveyance.  Having, 
in  addition  to  hia  ancient  right*  a 
legal  term  io  peiseisioo,  the  effisct 
of  the  release  is,k  without  the  as- 
sistance of  the  statMie  of  uses,  to 
enlarge  the  legij  estate  of  B.  in 
possession  ta  tbe  extent  of  A,'»  \ih 
tetest.  If  therefore  A's  estate  be 
a(reehold)taod  if  by  rcasoa  of  B/s 
infancy  oc  coverture  thateetate  be 
caat  apoa.  B.  without  any  folly  or 
defoult  chargeable  upoo^  K  the 
remitter  wiU  take  effect, as  it  woald 
have  dojne  upoo  a  feoffment  to. 
sach  infant  or  feme  covert. 

A  release,  whether  following  a 
bargain  aii4  tale,  or  a  pi; ticular 
estate  cieated  at.  commaa  law^ 
may  indeed  be  so  framed  as  to 
prevent  the  ramtttar*  As  where 
At  the  bai^opr,  releases  to  B^ 
the  baigsioee,  to  the  use  of  C*  a 
stranger..  If  the  elder  title  ba;iA 
B*  there  will  be  no  remitter, 
because  he  is  only  seised  for  an 
instant;  aad  if  ia  C,  C.  wiil  not 
be  remiitted,  becaase  he  ia  to  take 
tbe  legal  estate  in  the  same  plight, 
i,  tf.  by  the.  aboiw  coastruction 
q£  the  statute  of  uses^  as  com- 
pletely denaded  of  the  benefit  of 
remitter,,  as  be.  would  have  taken 
in  the  use  for  which  this  Ifig^ 
estate  is  substituted*. 

Upon  the  question,  whether  uses 
asprcsaed  in  wiUs,takeeflhet  under 
the  statute  of  uses  or  andei:  tlia 
ttatute  of  wills,  great  doubts  ap- 
pear to  have  been  entertained. 
(See  Butl.  Co.  Litt.  %7 1  b.,  note 
«»1,  III.  5 ;   1  Sand.  Vsaa,  t95 ; 


Where  no 
remitter 
upon  lease 
and  release. 


Whether  uses 
In  wills  ope- 
i^ite  by  statute 
of  uses. 
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* 

remainder  and  reversion.     What  is  meant,  therefore,  by  a 
tenant  in  tail  in  possession?     It  seems  to  me  that 


Sugd.  Powers,  4th  ed.  186.)  The 
better  opinion  seems  to  be,  that 
devises  take  effect  by  the  sole  and 
exclusive  operation  of  the  statute' 
of  wills,  and  that  the  legal  estate 
passes  immediately  from  the  de- 
visor to  those  whom,  by  an  inten- 
tion legally  expressed  in  his  will, 
he  has  designated  as  the  parties 
to  take  the  estate.  The  statute 
of  wills  not  having  passed  until 
five  years  after  the  statute  of 
uses,  every  devisor  most  be  pre- 
sumed to  know,  that  where  A. 
takes  an  estate  to  the  use  of  B., 
the  legal  estate  vests  in  B.  Where 
a  devise  is  made  to  A,,  to  the  use 
of  B.,  it  is  therefore  an  inference 
of  law  that  the  intention  of  the 
devisor  was,  that  B.  should  have 
the  legal  estate.  This,  therefore, 
is  a  legal  dispoiUion  within  the 
statute  of  wills,  in  favour  of  B., 
which,  by  the  unaided  force  of 
that  statute,  vests  the  estate  in  B. 
In  ordinary  cases  it  would  be 
immaterial  whether  the  estate  so 
devised  vested  in  B.  by  force  of 
the  statute  of  wills  alone,  or  by 
the  conjoint  operation  of  that 
statute  and  of  the  statute  of  uses. 
But  supposing  A.  to  die  in  the  life- 
time of  the  devisor,  the  devise 
would  lapse  if  B.  could  not  take 
without  the  aid  of  the  statute  of 
uses,  inasmuch  as  there  would  be 
no  seisin  to  serve  the  use.  la 
such  a  case  it  is  admitted  (Sugd. 
Pow.  4th  ed.  138,  139)  that  B. 
would  take  without  the  aid  of  the 
statute  of  uses,  by  virtue  of  the 
intention,  to  which  the  statute  of 
wills  is  competent  to  give  eBRsct; 
but  the  intention  of  the  devisor  as 
to  the  estate  to  be  taken  by  B. 


the 


must  be  the  tame  whether  A.  sur-* 
vive  or  not.     And  see  11  East, 
548,551,0. 

A  second  case  in  whidi  the  dis--  Remitter  of 
tinction  might  be  material,  is  ^^«ce, 
where  B.,  to  whose  toe  the  devise 
is  made,  having  an  elder  title,  it 
becomes  a  question  whether  he  is 
remitted  to  the  estate  in  respect 
of  which  he  has,  under  such  elder 
title,  a  right  of  entry  or  a  right  of 
action.  This  point,  supposing  both 
titles  to  have  descended  together^ 
would  have  arisen  in  the  principal 
case,  in  which,  however,  it  does 
not  appear  whether  at  the  time 
of  the  death  of  Edwird  in  1774, 
Thomatf  the  nephew,  who  lived  till 
1830,  was  af^  age. 

The  distinction  might  also  be  Devise  to  J., 
material  in  considering  a  de-  ^^  ^c  use  of 
vise  to  A.  to  the  use  of  R  in  ^"  ^  *™**  '^ 
trust  for  C.  The  statute  of  uses, 
narrowed  by  the  determination 
of  the  Judges  in  the  reigns  of 
Edaard  6.  and  Philip  and  Maty^ 
or  rather  by  the  subsequent  gene-^ 
ral  application  of  that  which  was 
then  determined  with  reference 
to  particular  circumstances,  can 
carry  the  legal  estate  no  further 
than  B. ;  whereas  if  the  devise  ope- 
rate solely  by  the  statute  of  wills, 
it  might  be  a  question  whether 
the  intention  would  not  vest  the 
estate  in  C,  clothing  him,  by  force 
of  the  devise,  with  an  immediate 
legal  seisin  upon  the  death  of  the 
devisor. 

It  was  held   by  the  coiirt  of    Use  created 
C.  P.,  in  Bore  v.  Dis,  1  Sid.  86,    ^?.^*^ 
and   by  the    court  of   K.  B.  in' 
Foiter  v.  Foster,  ib.  82,  that  no 
use  can  be  created  except  by  deed; 
the  ground  of  which  decision,  itf 


only. 
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fallacy  of  the  argument  for  the  defendants  lies  in  the  word 
"possession."  When  a  man  is  said  to  be  tenant  in  tail  in 
possession^  it  is  not  meant  that  there  is  no  lease  for  years^ 
or  any  thing  of  that  sort,  but  that  he  is  tenant  in  tail  in 
possession  of'  the  immediate  estate  of  freehold,  there  being 
no  prior  estate  of  freehold^  as  distinguished  from  tenant 
in  remainder,  after  a  prior  estate  of  freehold.  But  a  dis-* 
tinction  has  been  drawn  between  an  estate  for  years  created 
by  the  settlor,  and  an  estate  for  years  created  by  the  tenant 
in  tail  himself,  becaune,  as  I  suppose^  the  extreme  difficulty 
was  felt  of  saying,  how  far  the  argument  would  go^  if  it 
were  contended  that  a  tenant  in  tail  in  possession.  Having 
demised  to  a  person  who  was  to  work  the  land  for  £1 
years,  was  thereby  prevented  from  levying  a  fine,  and 
barring  the  remainder.  No  authority  is  produced  for  that 
distinction;  no  book  alludes  to  it  (87).  What  would  be  said 
in  a  case  of  this  kind — land  is  limited  to  A*  for  lifci 
remainder  to  JB.  for  life,  remainder  in  tail,  with  a  power  of 
leasing  given  to  the  tenant  for  life,  who  executes  the  power 
and  dies ;  is  it  to  be  said  that  the  lease  would  prevent  the 
tenant  in  tail  from  levying  a  fine  (88)  ?  Again,  it  id  said  that 
an  estate  tail,  after  an  estate  for  years^  is  a  remainder. 
Now  I  deny   that   as    a    general  proposition;    because 
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the  case  of  a  mere  voluntary  use, 
Appears,  from  what  Is  said  in  Sha* 
rington  ▼.  Stratton,  Plowd.  308, 
309,  to  be,  that  wichout  a  deed, 
which  imports  consideration,  there 
is  no  sufficient  consideration  to 
raise  the  use.  Those  who  in 
Skarington  ▼.  Stratton  argued 
against  this  position  as  too  gene- 
ral, did  not  deny  the  necessity  of 
a  consideration,  but  merely  con- 
tended that  blood  was  a  sufficient 
consideration  to  raise  a  use  with- 
out deed.  This  may  be  said  to  be 
one  of  those  exceptions  qua  pro* 
bant  regulam  de  nan  exceptis, 
(87)  If  the  principle  of  the  de- 


fendants' argument  were  admit- 
ted, the  distinction  in  question 
would  seem  to  be  a  necessary  re* 
suit. 

(88)  As  the  termor  would  be  in  Term,  created 
of  the  seisin  created  to  serve  the  under  a  power , 
uses,  of  which  the  power  was  one, 
and  would  not  hold  under  the 
tenant  for  life  who  happened  to 
be  the  donee  of  that  power,  the 
case  here  pat  seems  not  only  to 
be  undistinguishable  from,  but  to 
be  identical  with,  the  principal 
case,  except  that  in  the  latter  the 
term  is  created  expressly  by  the 
settlor,  without  the  intervention  of 
a  delegated  appointor. 
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although  the  passage  cited  from  Co.  Litt.  uses  the  word 
'^remainder/'  and  although  if  an  estate  for  years  be  granted 
to  A.  and  then  another  estate  to  B.,  to  commence  at  the 
end  of  the  first  estate,  the  latter  estate  is  in  one  sense  a 
remainder,  inasmuch  as  J3.  is  not  entitled  to  the  immediate 
possession  until  the  first  estate  be  determined,  yet  it  is 
not  a  remainder  in  the  sense  in  which  that  term  applies  to 
tenants  in  tail.  Was  it  ever  held  that,  if  an  estate  for  years 
be  limited  to  ^.,  with  a  limitation  over  to  B.  for  life,  or  in 
fee,  B,  would  not  take  an  immediate  estate  of  freehold  F 
It  has  been  repeatedly  held  that  he  would.  Thus,  in 
J3emng/onv.ParM£/r5/(89)>  where  an  estate  was  limited  to 
A.  for  a  term  of  99  years,  remainder  to  trustees  to  preserve, 
remainder  to  the  first  and  other  sons  of  A.  in  tail,  it  was 
held  that  a  recovery  suffered  by  A.  and  his  son,  without 
the  concurrence  of  the  trustees  in  making  a  tenant  to  the 
pnecipe,  was  void— why  ?  because  the  trustees  had  the  im- 
mediate freehold.  I  can  find  no  authority  for  saying  that 
an  estate  for  a  term  of  years  prevents  a  man  who  has  the 
immediate  tenancy  in  tail,  and  the  immediate  interest  in  the 
freehold,  from  levying  a  fine.  If  so,  the  effect  of  the  fine 
must  surely  be  the  same  in  all  cases.  It  is  said  that  this  is 
not  so,  because  there  can  be  no  tortious  alienation  during 
the  lawful  possession  of  the  termor  for  years.  If  by  that  we 
are  to  understand  that  there  can  be  no  tortious  alienation, 
so  as  to  destroy  the  term,  that  may  be  so  (90).     The  cases 


(89)  %  Stra.  Ip86;  4  Brown's 
Pari.  Cases,  3d  ed.  85;  13  East, 
189. 

(90)  The  difficulty  seemed  to 
lie  in  holding  the  remainder  and 
reversion  expectant  upon  the  term 
to  be  destro^yed,  while  the  term 
itself  continued.  The  argument  for 
the  defendants (ttiprd,  154,)  admits 
the  ordinary  operation  of  the  fine 
tA  barring  the  istue  in  tail  hy  the 
express  provision  of  33  Hen»  8, 
c.  36,  by  which  the  enactment  of 


the  statute  de  dianif,  that  a  fine 
leyied  by  tenant  m  tail  shall  be 
null  and  void,  is  pro  tanto,  i,e, 
quoad  the  exclusion  of  the  iisue  in 
tail,  and  pro  ianto  only,  repealed. 
Lord  Coke  says(l  Inst.  337  6), 
''There  is  a  diversity  between  an    Distinction 
alienation  working  by  discontinue    between 
ance  of  an  estate   which  taketh    ^nce  and 
away  an  entry,  and  an  alienation    simple  di- 
worki  ng  t he  di  vesti  ng  or  d isplacing    ^"**«^6- 
of  estates  which  taketh  away  no 
entry.    As  if  there  be  tenant  for 
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cited  for  (he  defendants  upon  this  point  have  all  gone  on 
thai  distinction,  the  question  in  those  cases  being  whether 
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life,  the  remainder  to  A,  in  tail, 
the  remainder  to  B,  in  fee,  if  te- 
mnt  for  life  doth  alien  in  fee  this 
doth  divest  and  displace  the  re* 
mainders,  but  worketh  no  discon- 
tinuance. And  therein  it  is  to  be 
observed,  that  to  every  disconti- 
nuance there  is  necessary  a  di- 
vesting or  displacing  of  the  estate, 
and  taming  the  same  to  a  right : 
for  if  it  be  not  turned  to  a  right, 
they  that  have  the  estate  cannot 
be  driven  to  an  action.  And  that 
is  the  reason  that  such  inheri- 
tances as  lie  in  grant  cannot  by 
grant  be  discontinued,  because 
such  a  grant  divesteth  no  estate, 
but  passeth  only  that  which  he 
may  lawfully  grant,  and  so  the 
estate  itself  doth  descend,  revert, 
or  remain.'' 

From  the  decision  in  the  prin- 
cipal case  it  seems  to  follow,  that 
if  Edward  Allen  had  been  tenant 
(or  life  only,  with  remainder  to  his 
brother  Thomat  in  tail,  the  fme 
of  Edward  would  have  divested 
the  remainder  in  tail,  and  would 
after  five  years  passed  have  barred 
Thoma$^  the  brother,  and  his  issue 
by  non-claim.  Tamen  guare;  et 
vide  tupr^j  140,  note  (31). 

As  to  the  distinction  between 
the  discontinuance,  by  feoffment 
orlfioe,  of  an  estate  tail,  and  the 
bar,  by  fine,  of  the  descent  to  the 
issue  in  tail,  vide  Co.  Litt.  372 ; 
Archers  case,  S  Co.  Rep.  90; 
Huni  V.   Kingf  Cro.  Eliz.  610; 


suprif  156,  note  (59);  and  see  Doe 
d.  Thomas  v.  Jones,  1  Crompton 
and  Jerv.  5S8,  where  in  the  life- 
time of  A,f  tenant  in  tail,  B.,  his 
son  and  heir  in  tail,  levied  a  fine 
with  warranty,  but  without  procla- 
mations (a).  B,  survived  A.,  and 
died  leaving  C,  his  son,  and  heir 
in  tail.  It  was  held,  that  the  en- 
try of  C.  was  taken  away  by  the 
warranty,  though  without  assets. 
Whatever  may  be  thought  of  the 
effect  of  a  lineal  warranty  as  bind- 
ing the  issue  in  tail  without  assets^ 
it  seems  to  be  clear,  that  the  entry 
of  a  party  to  whom  a  subsequent 
estate  is  limited  as  a  purchaser^ 
would  be  barred  by  the  descent  of 
a  warranty,  whether  lineal  or  col- 
lateral, and  whether  with  or  with- 
out assets.  In  the  principal  case, 
Thomas  AlUn,i\\e  brother,  claiming 
as  the  purchaser  of  an  estate  tail, 
and  Thomas f  the  nephew,  claiming 
through  him,  under  the  settlement 
of  1708,  would  be  barred  of  their 
entry  under  the  second  remainder 
in  tail  created  by  that  settlement, 
through  the  operation  of  the  war- 
ranty contained  in  the  fine  of  JS^- 
XDard,  reducing  the  question  to 
this  —  whether  the  right  to  the 
reversion  was  extinguished  by  the 
fine,  or  whether  such  right  eventu- 
ally descended  to  the  heirs  of 
Thomas  Allen  the  settlor,  to  be 
asserted  by  a  writ  of  forroedon  in 
the  descender.  (Butler,  Co.  Litt. 
373,  note  328.) 

(«)  No  fines  are  now  levied  without  proclamationB  (lupr^i  155,  note  (57)  ;) 
but  in  Doe  d.  Thoma$  v.  Jams,  as  the  proclamations  had  been  omitted  to  be 
proved  at  the  trial,  the  case  was  treated  as  if  none  had  been  made.  The 
judgment  did  not,  however,  torn  upon  this  omission. 

N  2 
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the  fine  destroyed  the  term.  Now,  if  the  fine  had  been  void 
altogether  by  reason  of  the  term,  no  such  question  would 
have  arisen.  There  would  have  been  no  question  whether 
it  operated  to  destroy  the  term>  for  it  would  have  no 
operation  at  all,  according  to  the  argument  for  the  defend- 
ants (9 1  )•  This  fine,  therefore,  having  been  levied  by  tenant 
in  tail  in  possession  of  the  immediate  interest  of  the  free- 
hold, worked  a  discontinuance,  and  gained  a  tortious  fee ; 
and  the  lessor  of  the  plaintiff  who  claims  under  the  will  of 
the  person  by  whom  that  fee  was  acquired,  is  entitled  to 
recover. 

Judgment  for  the  plaintiff  (9^). 

The  special  case  having  been  reserved,  with  liberty  to 


Oaster  of  te- 
nant for  years. 


(91)  The  question  whether  a  per- 
son is  competent,  in  point  of  ei/ate, 
to  make  by  lawful  conveyance,  a 
good  tenant  to  the  freehold  in  a 
common  recovery,  seems  to  be 
distinguishable  from  tlie  question 
whether  a  person  is  competent,  in 
point  of  poueuioUf  to  gain  the  fee 
simple  by  a  wrongful  alienation. 

(93)  A.,  lessee  for  years,  remain- 
der to  B.  in  tail ;  B.  enters  upon 
A.  and  makes  a  lease  for  life  or 
feoffment  in  fee ;  this  is  a  discon- 
tinuance; for  B.  was  seised  by 
force  of  the  intaii  at  the  time  of 
the  feoffment.  Sir  Kenelm  Dighjf 
V.  Jorden,  in  a  trial  at  bar,  1  Roll. 
Abr.  634. 

So,  if  B.,  tenant  in  tail,  demisei 
to  A.  for  years,  and  afterwards 
makes  a  deed  of  feoffment,  with  a 
letter  of  attorney,  to  C,  to  make 
livery,  and  C,  enters  upon  and  ousts 
A»  Anon,  10  Eliz.,  Sir Frn.  Moore, 
9 J,  pi.  226 ;  Anon.  90  Eliz.,  D^er, 
863. 

So,  although  the  ousted  lessee  re- 
enter after  the  feoffment.    Bat  ley 


V.  Trevillion^  Sir  Fra.  Moore,  281, 
6th  resolution. 

In  all  these  three  cases  the  ous- 
ter of  the  lessee  would  be  unneces- 
sary to  create  the  discontinuance, 
and  might  be  rejected  as  a  circum- 
stance wholly  immaterial,  accord- 
ing to  the  position  laid  down  by 
Lord  Coke  in  1  Inst.  332  b,  (ante^ 
135, 136);  which  position  is  car- 
ried still  further,  and  extended  to 
terms  for  years  not  created  6y 
tenant  in  tail,  in  an  opinion 
thrown  out  in  the  case  of  Sir 
George  Reynell  v.  ,  at  nisi 

prius,  1  Roll.  Rep.  188,  where 
the  case  was  this :  **  Tenant  for 
life,  upon  condition  upon  a  cer- 
tain act  done,  to  have  for  years ; 
the  remainder  in  tail.  Lessee 
does  the  act,  whereupon  he  be- 
comes tenant  for  years.  After- 
wards he  in  remainder  levies  a 
fine;  and  the  question  was,  whe- 
ther this  is  a  discontinuance;  and 
Coke,  C.  J.  said,  that  he  at  first 
intended  to  have  a  special  ver- 
dict ;  but  afterwards  the  case  was 
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either  party  to  turn  the  same  into  a  special  verdict,  if  the 
Court  should  thmk  fit  (93), 

W.  Hayes,  for  the  defendants,  now  applied  to  the  Court 
for  leave  for  the  defendants  to  avail  themselves  of  this 
option,  if  they  should  be  so  advised. 

Leave  granted. 
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clear  upon  another  matter.  But 
it  seems  that  it  is  a  discontinu- 
ance, the  fine  being  levied  after 
he  was  lessee  for  years;  otherwise 
if  it  had  been  during  the  time  he 
was  tenant  for  life." 

This  report,  of  which  the  above 
is  a  literal  translation,  is  merely  a 
short  note  of  a  nisi  prius  case.  It 
appears  doubtful  whether  the  con- 
cluding observation  is  to  be  consi- 
dered as  a  statement  of  the  opinion 
of  the  reporter  (Rolle),or  whether 
it  is  to  be  understood  as  presenting 
the  point  which  Lord   Coke  in- 


tended to  raise  by  the  special  ver- 
dict. 

And  see  Com.  Dig.  Discontinu- 
ance, C.  4. 

(93)  Even  where  the  words  in 
italics  are  omitted,  the  leave  of 
the  Court  roust  be  obtained  iit 
order  to  authorize  the  turning  of 
a  special  case  into  a  special  ver- 
dict. Where  therefore  the  power 
of  resorting  to  a  court  of  error  is 
considered  as  of  paramount  im- 
portance, the  safer  course  appears 
to  be  to  take  a  special  verdict  in 
the  first  instance. 
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RuBERY  V.  Stevens  and  auother. 


The  executors  COVENANT  for  rent  of  a  house  in  Stepney,  in  the 
chargeable        County  of  Middlesex,  brought  by  the  plaintiff,  as^  legatee 

personally,  as  ^f  ^^e  reversion,  against  the  defendants,  as  assigns  of  a 
assigns,  for  '     f  *  t    Z       r  l 

such  part  of     term  for  years  therein.     The  declaration  alleged,  that  John 

the  occupa-  Rubery  (the  testator)  was  possessed  of  a  certain  dwelling- 
don  of  the  house  in  the  parish  of  Stepney,  Middlesex,  for  the  residue  of 
worth-  but  if®  ^^^^^  ^^  years,  commencing  in    1795;  and  by  indenture 

they  do  not  of  24th  October,  1805,  demised  to  Jdams  the  same  for  a 
enter,  they  are  i-      a.»  j     i    * 

suable  only  in  term  of  3 1  years,  at  the  yearly  rent  of  2o/. ;    and   that 

the  detinet,  in  ^^^^^  covenanted  with  John  Ruberu  to  pay  the  rent, 
respect  of  any  j  r  j 

excess  of  the  That  Adams  entered  and  became  possessed  for  the  said 
value!  °^^    *  ierm.     That  on  the  1st  of  January,  1828,  the  term  of  years 

of  Adams  in  the  premises,  by  assignment,  vested  in  the 
defendants,  who  accordingly  entered  and  became  possessed. 
That  Jo/i/i  Rubery,  by  his  will,  bequeathed  the  reversion  of  his 
term  in  the  premises  to  the  plaintiff;  and  that  the  executors 
proved  the  will,  and  afterwards  assented  to  the  bequest  of 
the  reversion.  Breach  :  that  on  the  29th  day  of  September, 
1830,  52/.  of  the  rent  aforesaid,  for  two  years  of  the  said 
term,  ending  that  day,  was  due  from  the  defendants  to  the 
plaintiff,  and  that  the  same  was  unpaid.  Plea :  that  defend- 
ants ought  not  to  be  charged  with  the  payment  of  the  rent, 
otherwise  than  as  executors  of  the  will  of  Peter  Walker, 
deceased,  in  the  detinet  only^  because  after  the  making  of 
the  lease,  and  whilst  Adams  was  possessed  of  the  premises 
by  virtue  thereof,  on'  the  3d  of  December,  1 826,  by  a  deed- 
poll,  Adams  assigned  the  premises  to  Pulley  for  the  residue 
of  the  term  of  31  years.  By  virtue  whereof  said  Pulley 
entered  upon  &c.,  and  being  so  possessed,  made  his  will, 
bearing  date  the  1st  of  April,  1812,  and  appointed  William 
Pulley  and  William  Mills  Pulley  executors  thereof,  and 
died.  That  the  two  .executors  of  Pulley  proved  the  will, 
and  afterwards,  on  the  11th  of  September,  1813,  by  inden- 
ture>  assigned  the  dwelling-house,  for  the  residue  of  the  term 
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tfaereioy  to  P.  Walker.  By  virtue  of  which  indenture 
P.  Walker  entered  upon  8tc.  And  P.  Walker,  being  so 
possessed,  on  the  1 6th  day  of  February,  1^26,  made  his 
will,  and  appointed  the  defendants  and  one  J.  Evans 
executors  thereof.  After  his  death  the  defendants  proved 
the  will.  The  plea  then  proceeded  as  follows :  "  And  the 
said  defendants  further  say,  that  all  the  estate,  right,  title, 
interest  and  term  for  years,  of  the  said  William  Gtxlfrey 
Adams,  of,  in,  and  to  the  said  demised  premises,  with  the 
appurtenances,  so  in  the*  said  declaration  alleged  to  have 
vested  in  the  said  defendants  by  assignment  thereof,  did  so 
vest  in  them  as  executors  of  the  last  will  and  testament  of 
the  said  Peter  Walker,  as  aforesaid,  and  not  otherwise. 
And  the  said  defendants  further  say,  that  the  said  demised 
premises  with  the  appurtenances  at  the  time  of  the  death  of 
the  said  Peter  Walker  were,  and  from  thence  hitherto 
have  been  and  still  are  of  much  less  yearly  value  than  the 
amount  of  the  said  rent  of  26/.  a  year,  so  by  the  said  inden- 
ture in  the  said  declaration  mentioned  as  reserved  as  afore- 
said ;  that  is  to  say,  the  same  premises  during  all  the  time 
aforesaid  were  and  still  are  of  no  value  whatever.  And 
the  said  defendants  further  say,  that  they  the  said  defendants 
have  fnlly  administered  all  and  singular  the  goods  and 
chattels  which  were  of  the  said  P.  Walker,  deceased,  at 
the  time  of  his  death,  and  which  have  ever  come  to  the 
hands  of  the  said  defendants  as  executors  as  aforesaid,  to 
be  administered,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid ;  And  that  they  the  said  defendants  have  not, 
nor  on  the  day  of  the  exhibiting  of  the  bill  of  the  said  plaintiff 
in  this  behalf  bad,  nor  at  any  time  since,  have  bad  any  goods 
or  chattels  which  were  of  the  said  P.  Walker,  deceased,  at 
the  time  of  his  death,  in  the  hands  of  them  the  said  defend- 
aota,  as  executors  as  aforesaid,  to  be  administered;  And 
this  they  the  said  defendants  are  ready  to  verify :  wherefore 
they  pray  judgment,  if  they  the  said  defendants  ought  to 
be  charged   with  the  said   rent  so  reserved  by  the   said 
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indenture  as  afpresaid  otherwise  than  as  executors  of  the 
last  will  and  testament  of  the  said  P.  Walker  as  aforesaid^ 
in  the  detinet  only,^*  &c.  Replication  :  "  that  the  said 
demised  premises,  with  the  appurtenances,  at  the  time  of 
the  death  of  the  said  P.  Walker,  were  and  from  thence 
hitherto  have  been  and  still  are  of  the  yearly  value  of  ^61.^ 
and  this  the  said  plaintiff  prays,  8cc.  Upon  this  issue  was 
joined.  The  cause  came  on  to  be  tried  at  the  sittings  after 
Hilary  term  in  1832,  before  Lord  Tenterden,  C.  J.  In  the 
course  of  the  trial  the  learned  judge  intimated  an  opinion 
that  the  plea  was  bad,  as  it  affirmed  that  the  dwelling-house 
^as  of  no  yearly  value  whatever ;  but  he  left  the  question 
of  value  to  the  jury,  who  found  the  yearly  value  of  the 
dwelling-house  to  be  20/.,  and  returned  a  verdict  for  the 
plaintiff.  Leave  was  given  to  the  defendants  to  move  to 
enter  a  nonsuit.  In  Easter  term  last  Campbell  accordingly 
obtained  a  rule  nisi  to  enter  a  nonsuit,  against  which 


Sir  J.  Scarlett  and  Cottingham  now  shewed  cause.  The 
replication  in  this  case  is  good  after  verdict.  The  state- 
ment that  the  premises  were  of  the  value  of  26/.  is  an 
immaterial  allegation.  The  real  question  upon  the  plead- 
ings is,  whether  the  premises  are  of  any  value;  1  Wms, 
Sound.  Ill,  390.  Cobb  s.  Bryan  (a),  Wilbeam  v.  Ashton  (6), 

Campbell  and  Addison  in  support  of  the  rule.  The 
assigns  may  discharge  themselves  from  liability,  as  they 
have  done  by  this  plea.  When  the  land  is  of  no  value, 
executors  can  only  be  sued  in  the  detinet.  The  plea  would 
be  good  without  any  statement  of  the  value ;  Hotting  v. 
Cannon{c)f  Gillinghurst  v.  Spearman  (d). 

Cur,  adv.  vultu 


(a)  3  Bos.  &  Pul.  348. 
(h)  1  Campb.  78. 


(c)  Polleif.  59. 
{d)  1  Salk.  $97. 
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Denman,  C.J.   now   delivered  the  judgment  of   the         i633. 
Court.  ^^^^^/^ 

nil  .  ....  RUBERY 

1  here  are  two  questions  in  this  case :  t^. 

First,  Whether  the  substence  of  this  plea  is,  that  the      Stevens. 
tenenients  demised  were  noi  of  the  value  of  the  rent,  or  Substance  of 
that  they  were  of  wo  value  whatever.     Secondly,  Whether,  plea. 
if  the  latter  be  the  substance  of  the  plea,  the  plaintiff  is  ^^f^f" 
entitled  to  judgment  on  this  issue  upon  the  facts  found  by  replication. 
the  jury. 

Upon  referring  to  the  authorities  and  considering  the  First  point. 
case,  we  are  of  opinion  that  the  plaintiff  upon  these  plead- 
ings is  entitled  to  a  verdict.  The  executor  of  a  termor  ^ 
cannot  waive  a  term,  but  must  either  renounce  or  accept  the 
executorship  in  toto,  and  if  he  accept  the  executorship  and 
enters  on  the  demised  premises,  heis  chargeable  as  assignee  in 
an  action  of  debt  or  covenant,  for  the  arrears  of  rent  due  after 
his  entry,  de  bonis  propriis.  But  as  the  rent  may  be  of 
greater  value  than  the  land,  it  would  be  a  hardship  upon 
the  executor  in  that  case  to  charge  him  personally  in  his 
own  right  with  tlie  full  amount  of  the  rent ;  and,  from  the 
authorities,  it  is  clear  that  he  is  not  so  chargeable.  But 
then  arises  the  question,  whether  he  is  personally  liable  in 
that  event  as  assignee^  for  no  part  of  the  rent,  considering  it 
as  an  entire  thing  for  the  whole  of  which  he  must  be  sq 
liable  or  not  at  all ;  or  whether  the  rent  can  be  apportioned 
and  he  is  liable  in  the  character  of  assignee  for  so  much  of 
the  rent  as  the  premises  are  worth.  Upon  reference  to  the 
authorities,  it  seems  that  the  rent  is  in  this  case  to  be  ap  • 
portioned,  and  that  the  executor  is  chargeable  personally  for 
so  much  of  the  rent  as  the  premises  are  worth.  In  one  of 
the  earliest  cases,  Hargreave^s  case  {a),  it  was  adjudged^ 
"  that  in  an  action  against  the  executor  for  rent  due  in  his 
own  time,  the  writ  should  be  in  the  debet  and  detinet;  for  in?- 
stance,  an  executor  takes  the  profits,  nothing  shall  be  assets 
but  the  profits  above  th^  rent;  as  if  the  land  be  worth  10/* 
per  annum  and  5h  is  reserved,  in  that  case  nothing  shall  be 

(a)  5  Co.  Rep.  J31  b. 
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assets  but  the  5/.  beyond  the  rent."    The  next  material  case 
is  that  of  Hillier  v.  Casberly  reported  in  several  books.     In 
1  Lev.  127;  Kelynge  says  **  the  executor  cannot  waive  the 
tertn^  but  shall  be  charged  in  the  detinet,  on  which  the  assets 
shall  come  in  question,  and  if  he  continues  in  possesstoo, 
he  shall  be  so  charged  in  the  debet  and  detinet  in  respect  of 
the  perception  of  the  profits,  whether  he  has  assets  or  not/' 
to  which  Twysden  agreed.    In  the  same  case(ii)  it  is  stated, 
that  it  was  resolved  by  all,  that  an  executor  cannot  waive,  if 
he  does  not  waive  the  executorship;  and  even  where  the 
testator  took  a  demise  of  land,  which  is  worth  only  10/.  a 
year,  rendering  90L  a  year,  this  contract  binds  the  executor 
BB  long  as  be  has  assets.    But  per  Windham,  J.,  it  seems  to 
be,  ^  that  if  an  action  in  this  case  is  brought  in  the  debet 
and  detinet,  and  the  executor  pleads  nil  debet,  and  hi  the 
evidence  it  appears  that  the  land  is  worth  only  10/.  a  year, 
he  shall  have  a  verdict  for  10/.  a  year,  and  for  the  other  10/. 
the  lessor  shall  have  an  action  in  the  detinet  tantiim,  be- 
cause be  is  solely  IraUe  in  respect  of  the  contract.'*    The 
reporter  adds  a  query.     There  is  an  argument  of  Poltexfen 
when  at  the  bar,  in  his  Reports,  p.  1 32,  which  places  this 
question  in  a  clear  point  of  view;  he  says,  ^  If  it  should  be 
admitted  that  in  such  case  where  the  rent  is  more  than  the 
value  of  the  land,  in  an  action  of  the  debet  and  detinet,  the 
defendant  shall  not  be  charged  for  the  whole  rent,  yet  he 
ought  to  be  charged  for  so  much  as  the  land  is  worth.    This 
I  ground  npon  what  has  been  said,  that  if  an  action  in  the 
debet  and  detinet  lie  where  the  land  is  of  as  much  value  as 
the  rent,  it  ought  then  to  be  for  as  much  of  the  rent  as  the 
value  of  the  land  amounts  unto  in  the  debet  and  detinet;  then 
if  so,  their  plea  is  pleaded  as  a  bar  to  the  whole  rent,  (viz.) 
to  the  60^.  Ofet  and  besides  the  value.    As  for  the  100/.,  by 
his  own  shewing  we  ought  to  recover,  for  by  his  own  shew- 
ing be  IS  chargeable  in  the  debet  and  detinet  for  that.     Irr 
debt  for  rent,  the  defendant  pleads  an  eviction  of  part  of 
the  land,  and  sets  out  the  value;  this  is  only  a  bar  Hj^  a  part 
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of  Ihe  rent,  and  if  he  pleads  nothing  to  the  rest,  judgment 
mutt  be  against  him  for  tlie  whole." 

In  the  case  of  Backley  v.  Peck  (a),  C.  J.  Parker  {b)  says, 
'*  if  the  rent  be  of  less  value  than  the  land,  law,  prim&  faciei 
supposes  so  much  ^the  prt^s  as  suffices  to  make  up  the  reni 
«s  appropriated  to  the  lessor,  and  cannot  be  applied  to  any 
thing  else.  On  the  other  hand,  if  the  rent  be  worth  more 
than  the  land,  the  defendant  may  disclose  that  by  special 
pleading,  and  pray  judgment  whether  he  shall  be  charged 
otherwise  than  in  the  detinet  only." 

The  dictum  of  Windham  and  the  argument  of  Pollexfen 
appear  to  us  to  be  well  founded  in  law ;  for  if  the  profits 
are  appropriated  to  the  lessor  and  become  a  personal  debt 
due  from  the  executors  to  him,  when  they  are  equal  to  or 
greater  than  the  value  of  the  rent,  why  should  they  not 
be  equally  appropriated  to  the  lessor,  as  equally  z  personal 
debt  due  firom  the  executor,  when  they  are  less  ?  If  thia 
be  the  rule  of  law,  the  plea  in  this  case,  which  is  pleaded 
to  the  whole  rent  in  the  declaration,  cannot  be  a  good  bar, 
wilesa  it  shew  that  there  were  no  profits  at  all.  If  the 
profits  bad  been  less  than  th(B  rent,  and  had  therefore  covered 
a  part  only  of  the  demand,  that  part  should  have  been  cmi- 
fessed  and  a  plea  should  have  been  pleaded  to  the  remain- 
der.  The  substance  of  the  plea  must  therefore  be  taken  to 
be,  that  the  demised  messuage  was  cfno  value  whatever. 

The  second  question,  whether  upon  the  form  of  the  issue  Second  poiaL 
the  plaintiff  is  entitled  to  judgment.  The  jury  have  found 
the  demised  tenements,  to  be  worth  20/.  a  year  only.  The 
ittbalance  of  the  plea  being,  that  the  densised  premises  were 
of  no  value,  we  think  that  the  substance  of  the  replieatioD 
is,  that  they  were  of  some  value,  and  that  the  issuo  joined 
thoreon  ia  merely  informal  and  cured  by  verdict.  Looking 
at  the  alkgations  on  both  sides,  we  find  an  averraenl 
by  the  plaintiff  that  the  demised  premises  are  of  the 
yovly  value  of  26/.,  and  on  the  part  of  the  defendant,  that 
they  are  of  much  less  value  than  26/.,  that  is  to  say,  of  no* 

(a)  3  Salk.  317.  {h)  Aftenvards  Lord  Keeper  Macclesfield. 
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value  whatever,  which  is  equivalent  in  sustance  to  an  alle- 
gation that  they  are  not  of  the  value  of  26/.  or  any  part 
'  thereof.  We  therefore  think  that  the  substance  of  the  issue 
is,  whether  the  demised  tenements  were  worth  any  thing,  and 
that  this  issue  ought,  on  the  facts,  to  be  found  for  the  plain- 
tiff. If  they  are  of  any  value  whatever  the  plea  is  falsified ; 
for  it  constitutes  no  defence  to  the  action  for  the  whole  rent, 
unless  they  are  of  no  value. 

Rule  discharged. 


A  landlord, 
who  has  dis- 
trained tlie 
goods  of  a 
tenant  who, 
being  arrested 
after  the  dis- 
tress, goes  to 
gaol,  and  peti- 
tions the  Insol- 
vent Debtors' 
Court  before 
the  goods  are 
sold,  is  enti- 
tled to  the 
whole  of  the 
rent  due,  and 
is  not  re- 
stricted to 
one  year's 
rent. 


Wray,  Assignee  of  Calton,  an  Insolvent  Debtor, 
V.  The  Earl  of  Egremont  (a). 

XHIS  cause  came  on  for  trial  at  the  York  Summer  Assizes 
for  i83<i,  before  Parke,  J.,  when  the  following  facts  ap- 
peared : — 

Calton  was  tenant  to  the  Earl  of  Egremont  at  a  rent 
of  115/.  145.  a  year.  At  Lady  day,  1831|  the  sum  of 
278/.  145.  was  due  from  Gallon  to  the  Earl,  as  arrears  of 
rent.  On  the  29th  August,  1831,  the  Earl  distrained  the 
goods  of  Calton  for  278/.  IO5.,  and  notice  of  the  distress 
having  been  made  was  given  to  Calton  the  same  day.  On 
the  following  day  (the  30th  of  August)  Calton  was  arrested 
for  debt,  and  went  to  gaol,  and  on  the  same  day  signed  a 
petition  to  the  Insolvent  Debtors*  Court  to  have  the  bene- 
fit of  the  insolvent  act. 

On  the  3d  of  September,  notice  was  given  by  Calton  to 
the  Earl  that  he  intended  to  take  the  benefit  of  the  insol- 
vent act. 

On  the  5th  of  September  the  Earl  sold  the  goods  dis- 
trained, which  produced  200/.  175.,  being  74/.  more  than 
one  year's  rent  of  the  farm  held  by  Calton. 

For  the  recovery  of  this  sum  of  74/.   the  action   was 


(a)  This  case  was  moved  before  Dcnman^  C.  J.  took  his  seat; 
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brought.  The  facts  were  admitted.  The  learned  judge 
directed  the  plaintiff  to  be  nonsuited,  being  of  opinion  that 
the  defendant  had  a  right  to  retain  the  whole  of  the  money 
levied  under  the  distress. 

Campbell  now  moved  to  set  aside  the  nonsuit  and  for  a 
new  trial,  on  the  ground  of  misdirection.    The  3 1st  section 
of  the  7  Geo.  4,  c.  57,  (the  insolvent  act),  enacts  "  that  no 
distress  or  distresses  made  and  levied  after  the  arrest  or 
other  commencement  of  the  imprisonment  of  any  person 
who  shall  petition  the  said  court  for  his  or  her  discharge 
from  such  imprisonment,  according  to  this  act,  upon  the 
goods  or  effects  of  any  such  person,  shall  be  available  for 
more  than  one  year's  rent  accrued  prior  to  the  execution 
of  the  conveyance  and  assignment  by  such  person,  in  pur- 
suance of  this  act,  but  that  the  landlord  or  party  to  whom 
the  rent  shall  be  due  shall  and  may  be  a  creditor  for  the 
overplus  of  the  rent  due,  and  for  which  the  distress  shall 
not  be  available,  and  entitled  to  all  the  provisions  made  for 
creditors  under  this  act"  (a).      It  has  been  decided  that 
where  an  execution  issues  against  the  goods  of  the  tenant, 
the  landlord  shall  not  be  entitled  to  more  than  one  year's 
rent;     In  this  case  the  distress  was  only  made*  not  levied. 
A  distress  does  not  divest  the  property  of  the  goods  out  of 
the  tenant  and  transfer  it  to  the  landlord  (6);  the  goods 
consequently  were  the  tenant's  until  they  were  assigned  by 
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(a)  The  74th  section  of  the  6 
Geo.  4,  c.  16,  (the  bankrupt  act), 
is  similar  to  this  section  of  the  in- 
solvent act. 

(b)  As  to  the  period  at  which 
the  property  is  divested  or  boand 
by  legal  process,  see  Afx  v.  Cotton^ 
Parker,  113;  Tkurgton  v.  Milh, 
16  East,  254.  And  see  M.  19  H,6y 
fo.  19,  pi.  81;  Callis  on  Sewers, 
159  h;  F.  N.  B.  78  P.;  Shejgield 
and  Ratcliffe's  case,  2  Roll.  Rep. 
125;  Attorney  ^General  v.  Capely 


2  Shower,  480;  Cooper  v.  Chitty, 
1  Burr.  36;  Butler  v.  Butler,  1 
East,  338;  Res  v.  AHnutt,  16 
East,  278;  S,  C.  2  Wms.  Sauhd. 
70,  e;  Rex  v.  Sloper,  MS.  and  6 
Price,  144,  and  Chit.  Prerog.  289; 
Swain  v.  Morland,  Gow,  N.  P.  C 
390,  1  Bro.  &  Bingh.  370,  and  3 
B.  Moore,  740;  Com.  Dig.  title 
"Debt,"  G.  9;  Gilb.  Exch.  91, 
92,  93;  West's  Extents,  154; 
Mann.  Exch.  Pract.  2d  edit.  44. 
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virtue  of  the  iosolvent  debtors'  act  to  the  plaintiff^  who 
therefore  was  eD  titled  to  recover* 

Parke,  J. — The  act  of  7  Geo.  4,  c.  57|  does  not  apply 
to  this  case.  The  31st  section  of  that  act  was  intended  to 
prevent  the  landlord,  after  the  defendant  had  been  arrested 
and  conveyed  to  prison,  from  seizing  the  insolvent's  goods, 
and  thereby  gaining  an  undue  advantage  over  the  rest  of 
the  insolvent's  creditors. 


Taunton,  J. — If  the  distress  be  made  before  the  arrest, 
its  progress  need  not  be  stayed  because  the  tenant  is  after- 
wards taken  to  gaol.  This  is  like  an  execution  by  the 
sheriff.  If  the  sheriff  seize  the  goods  of  a  bankrupt  be* 
fore  an  act  of  bankruptcy  has  been  committed,  he  may 
complete  the  execution  by  the  sale  of  the  goods  after- 
wards (a). 

Patteson,  J. — I  do  not  think  the  word  "  levied  "  has  a 
different  meaning  from  the  word  ''  made."  Words  of  a 
similar  description  are  to  be  found  in  the  statute  of  2 1  Jac.  1, 
C.I 9.  The  9th  section  of  that  statute  enacts,  that  all  creditors 
having  security  for  their  debts  by  judgment, ''  whereof  there 
IS  no  execution  or  extent  served  and  executed,  upon  any  the 
lands,  8cc.  of  the  bankrupt,  before  he  shall  become  bank- 
rupt, shall  not  be  relieved  upon  any  such  judgment  for 
more  than  a  ratable  part  of  their  debts.*'  It  has  been  held 
that  ''served"  and  ''executed"  are  in  effect  the  same, 
and  that  if  an  execution  has  commenced  before  the  act 
of' bankruptcy,  but  is  not  finished  until  after  the  act  has 
been  committed,  the  execution  is  served  and  executed 
within  the  meaning  of  that  section  of  the  statute.  The 
statute  of  Anne(b)  has  no  application  to  this  case,  because, 

(a)  Oila  v.  Grcvery  9  fiingh.  ^  (sect.  1),  ^  that  no  goods  or  chat- 

1)8;   Godion  v.  Sanctuary,  antty  tela  wbatsoever,  lying  or  being  in  or 

59.  upon  any  messuRges,  lands  or  tene- 

(h)  8  Anne,  c.  14,  which  enacts  ments,  which  are  or  shall  be  leased 
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by  the  provisions  of  that  statute,  the  party  at  whose  suit 
the  execution  issues  is  bound  to  pay  the  landlord  of  the 
premises  one  year's  rent,  although  no  distress  has  been 
made  by  him. 

Rule  refused. 
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finr  liie  or  livasy  term  of  years,  at 
will  or  otherwise,  shall  be  liable 
to  be  taken  under  any  execution 
on  any  pretence  whatsoever,  unless 
the  party  at  whose  suit  the  execu- 
tioQ  is  sued  out  shall^  before  tha 
remoYal  of  such  goods  from  off 
the  said  premises  by  virtue  of 
such  execution  or  extent,  pay  to 
the  landlord  of  the  said  premises 
or  his  bailiff  all  such  sum  or 
soms  of  money  as  are  or  shall  be 
doe  for  rent  for  the  said  premises 
at  the  time  of  the  taking  such 
goods  or  chattels  by  virtue  of  such 
eiecotiony  provided  the  said  ar- 


rears of  rent  do  not  amount  to 
more  than  one  year's  rent;  and  in 
case  the  said  arrears  shall  exceed 
one  year's  rent,  then  the  said 
party,  at  whose  suit  such  execution 
is  sued  out,  paying  the  said  laod* 
lord  or  his  bailiff  one  year's  rent, 
may  proceed  to  execute  his  judg- 
ment as  he  might  have  done  before 
the  making  of  this  act;  sod  the 
sheriff  or  other  officer  is  hereby 
empowered  and  required  to  levy 
and  pay  to  the  plaintiff  as  well 
the  money  so  paid  for  rent  as  the 
execution  money.*' 


AuKEN  V.  Howell. 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of 
excbigage  drawn  by  Bayard*  At  the  trial  of  the  cause. 
Bayard  gave  evidence  that  the  bill  was  accepted  for  a 
gambling  consideration!  and  upon  this  evidence  the  bill 
was  held  void  in  the  hands  of  a  bonajide  indorsee,  and  the 
jury  gave  their  verdict  for  the  defendant.  Campbell  ob- 
tained a  rule  nisi  for  a  new  trial  upon  the  affidavits  of  five 
persons*  stating  that  the  bill  upon  which  the  action  was 
brought  was  not  given  in  respect  of  a  gambling  transaction. 
Chamberlain,  who  was  an  indorsee  and  indorser,  and  pre- 
sent at  the  trial,  deposed  that  he  had  had  conversations 
with  Bayard,  in  which  the  latter  acknowledge^  that  the 
bill  was  not  given  in  discbarge  of  any  gambling;  debt,  and 


In  an  action 
on  a  bill  of 
exchange, 
after  a  verdict 
for  the  defend- 
ant, on  the 
ground  that 
the  bill  was 
drawn  origin* 
ally  for  a 
gambling  debt, 
the  Court  will 
not  grant  a 
new  trial  upon 
affidavits  ne- 

Sativing  such 
efence,  where 
there  has  been 
no  surprise 
upon  tne  plea. 
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suggested  that  Bayard  might  have  given  his  evidence  under 
a  mistake  as  to  the  identity  of  the  bill.  The  affidavit  of 
Janies  was  to  the  same  effect.  These  affidavits  were  con- 
tradicted by  that  of  Bayard  confirming  the  evidence  which 
he  had  giveii  at  the  trial. 


F,  Pollock  now  shewed  cause.  This  rule  was  obtained 
upon  affidavits  alleging  that  Bayard*s  statement  was  un- 
true. There  is  no  affidavit  by  plaintiff  that  he  was  taken 
by  surprise ;  and  if  it  had  been  so,  that  would  have  been 
no  ground  for  granting  a  new  trial  to  the  plaintiff,  who 
mighti  at  any  moment  when  he  saw  the  evidence  taking  an 
unexpected  turn,  have  withdrawn  the  case  from  the  consi- 
deration of  the  jury.  This  application  is  made,  not  in 
respect  of  any  thing  which  is  alleged  to  have  occurred  be- 
fore or  at  the  trial,  but  merely  on  the  ground  that  since  the 
trial  something  has  come  out  in  conversation  with  Bayard 
or  his  agent,  tending  to  contradict  the  evidence  relative  to 
the  nature  of  the  consideration  given  for  the  bill.  If  this 
rule  be  made  absolute^  the  consequence  will  be  that  in 
actions  of  this  sort  ex  post  facto  evidence  may  at  any  time 
be  adduced  as  ground  for  granting  a  new  trial.  From  the 
situation  of  the  parties  in  this  case  rendering  it  probable 
that  the  consideration  was  a  gambling  debt,  it  appears  that 
the  plaintiff  made  inquiries  of  Bayard  upon  this  point  pre- 
viously to  the  trial,  and  received  for  answer  that  the  consi- 
deration was  good;  and  at  the  trial  questions  were  put  to 
the  witness  with  the  view  of  obtaining  a  denial  of  the  fact  of 
the  illegality  of  the  consideration. 


Campbell,  S.  G.y  in  support  of  the  rule.  The  plaintiff 
was  proved  to  have  been  a  bona  Jide  indorsee.  It  is  how^ 
^ver  admitted,  that  if  the  original  consideration  were  a 
gambling  debt,  the  bill  would  not  be  valid  in  the  hands 
of  a  bonA,  Jide  holder.  But  the  defence  is  one  that  ought 
to  be  made  out  by  the  most  satisfactory  evidence ;  and  if 
any  doubt  be  thrown  upon  that  evidence,  it  is  sufficient  to 
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invalidate  it.  Upon  payment  of  the  costs  of  the  former  1839. 
tnai,  this  matter  ought  again  to  be  submitted  to  the  con- 
sideration of  a  jury.  There  are  other  bills  to  a  large 
amount,  some  of  which  may  have  been  given  for  a  gam- 
Uiug  consideration ;  but  that  objection  of-  course  cann6t 
be  set  up  as  a  defence  to  all  the  bills.  The  verdict  was 
given  wholly  upon  the  evidence  of  £a^£ir<{,  who  was  much 
interested  in  proving  that  the  bill  was  void. 
« 

Denman,  C*  J. — We  cannot  alter  the  law  (a).  The 
parties  were  not  taken  by  surprise,  as  it  appears  that  they 
had  heard  sufficient  to  shake  their  credit  in  the  testimony 
which  Mr.  Bayard  had  given  them.  There  ought  to  be 
something  very  convincing  for  the  Court,  after  this  trial,  to 
set  aside  the  verdict.  With  regard  to  Bayard  not  being  a 
creditable  witness,  by  reason  of  his  connection  with  the  de- 
fendant rendering  it  his  interest  to  avoid  the  bill,  that  is  a 
circumstance  of  which  the  plaintiff  had  the  full  advantage 
in  his  address  to  the  jury.  It  would  be  very  dangerous  to 
allow  this  rule  of  law  to  be  infringed  upon. 

Parke,  J. — I  am  also  of  the  same  opinion.  The  rule 
of  law  is,  that  such  transactions  shall  render  bills  void. 
This  was  proved  at  the  trial ;  and  no  ground  has  been  made 
out  for  granting  a  new  trial. 

Taunton,  J. — I  am  entirely  of  the  same  opinion.  If 
this  rule  were  to  be  departed  from,  we  should  be  inun- 
dated with  motions  for  new  trials  upon  similar  affidavits. 

Patteson,  J.  concurred. 

Rule  discharged. 

• 

(a)  By  58  Geo,  3,  c.  98,  bills  tice.  But  no  such  relaxation  of 
drawn  upon  a  uturious  contract  the  law  has  taken  place  with  re- 
are  made  available  in  the  hands  spect  to  bills  drawn  upon  a  gitm- 
of  a  holder  for  valae,  without  no-  bling  transacriou. 
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Th^  King  r.  John  Hcarl£  Tremayne,  £9q. 

STwil  grant-  In  a  rate  made  for  the  relief  of  the  pobr  of  the  parish  of 

ing  alease  or  Maristow,  in  the  count;  of  Devon^  I5tb  September^  1831^ 

ganese  mine*  ^^'  Tremayne  was  astf eased  "  for  manganese  dues/'  in  the 

reserving  a  gmti   of  7/.   lOf.     Against  this  rate   Mr.  Tremttutt^  ap^ 

money  render  .    *         .      ^  ^.  ^  ^       >  %  j 

per  ton  of  mi-  pealed  to  the  Court  of  Quarter  Sessions,  on  the  ground 
"*"j!  y**®^'  '*  that  he  was  not  the  occupier  of  any  manganese  dues  in 
be  rated  to       the  parish,  and  also  that  he  was  iiot  liat>le  by  kw  to  be  as- 

the  TOOT  as  an  *^*^®^  *■*  ^^^  ^^^^  ^^^  ^^'  '**  respect  of  any  manganese  dues* 
occupier.         The  Sessions  confirmed  the  rate,  subject  to  the  opinion  €>f 
occupier  of  a    ^^^^  Court  opon  the  foMowing  caae : 
manganese  Htmry  Hawkim  Tremayne.  clerk,  the  deceased  father  of 

mme  liable  to  .  ...  ^  . 

be  rated.  Hie  appeltant,  beitig  tenant  for  life,  with  a  power  of  graniring 

teases  and  settlements  of  the  hinds  hereinafter  mentioned^ 
did,  by  indenture  beariiig  date  the  25d  Ootober,  I8I16,  and 
ybade  between  H.  H.  Tremayne  of  the  one  part,  and  J'o/m 
Witfiams^  Esq.  of  the  other  part,  gi^e  and  grant  unto  WU* 
liamsy  his  partners,  fellow  adventurers,  executors,  adminis*- 
trators,  and  assigns,  full  and  free  liberty,  licence  and  autho- 
rity^ to  dig,  work,  niVne,  and  search  for  manganese,  in  and 
throughout  all  those  tenements  commonly  known  by  the 
several  names  of  Allerford,  Sea  DoH-n,  and  Hofeter  Ya«>d, 
situate  in  the  parish  of  Maristow;  and  the  manganese 
there  found  to  raise  and  bring  to  grass,  and  there  to  pick, 
dress,  cleanse,  and  make  merchantable  and  fit  for  sale^  and 
the  s^me  to  take  and  carry  away,  convelt,  Sfnd  dispose  of 
at  his  and  their  wiH  and  pllimsure,  and  withiii  tlie  timks  ef 
the  settlement  thereby  granted,  to  dig,  make,  and  work 
such  aqueducts,  shafts,  &c.,  and  to  erect  «wch  sfhed»,  en* 
gmes,  and  other  buildings  as  he,  Williams,  his  partners,  &c. 
should  from  time  to  time  think  necessary  or  convenient  for 
the  more  effectual  exercise  of  the  libeities,  t)0wer3,  ^nd 
authorities  tberjeby  grianted,  together  with  ibie  use  of  ail 
such  waters  aJid  vpatercourses  running  tbnough  or.  withitt 
the  limits  of  the  settlement  thereby  granted,  as  were  not  at 
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that  time  in  grant  to  any  other  persons,  with  liberty  to  ^^Sd* 
divert  sodi  waters  and  watercourses,  and  to  cut  any  bats  j^^  j^^^^ 
or  daimels  for  conducting  the  same  through  or  over  any  _  «• 
pftrt  of  the  lands  lying  within  the  limits  of  the  seUhment 
thereby  granted,  for  the  purpose  of  more  effectually  and 
beneficially  exercising  and  enjoying  the  liberties,  fee.  there- 
by gnmted,  excepting  unto  the  said  if.  H.  Tremayme,  his 
heirs  and  assigns^  all  other  ores,  &e.  with  full  power  and 
aotbority  to  and  for  the  said  H.  H.  Tremaj^ne,  his  heirs  or 
assigns,  his,  her,  or  their  workmen  wad  agents,  into  and  upon 
any  part  of  the  same  premises  in  any  manner  to  search  for, 
break,  land,  stamp,  and  dress  the  said  last  mentioned  ores, 
kc*  and  from  thence  to  t^e  and  carry  away  the  same  at 
Us  or  their  wiU  or  pleasmne:  To  hold  and  enjoy  the  said 
serend  libefttes,  licences,  iScc  unto  WUIiiotu,  bis  partners, 
8cg«  from  the  i5th  day  of  March  then  last,  for  the  term  of 
£1  yearS)  yielding  and  piling  therefore,  unto  the  said  H. 
H.  Tremaymt  his  heirs  or  assigns,  !/•  \5s,  for  every  ton 
weight  of  manganese  raised  during  the  term,  within  the 
limits  of  the  said  utthmeni,  once  within  the  space  of  every 
year,  dating  the  tienn,  free  from  all  charges  of  raising, 
dressiag,  and  cleansing  the  same,  or  otherwise  incident  to 
the  prosecution  of  the  said  adventure.  (Then  followed 
provisoes  for  weighing  and  accounting  for  the  manganese). 
H.  H.  Tnmaym  died  on  the  10th  February,  ]829>  and 
the  appellaat  succeeded  him,  and  is  now  seised,  as  tenant 
fiw  life,  of  the  lands  described  in  the  said  indenture,  sub- 
ject, as  to  part  of  the  lands,  to  the  said  grant  or  settlemeni, 
and  tts  to  oilier  part  thereof  sulyect  also  to  the  leases  at 
rack  rent  hereinafter,  mentioned. 

By  virtue  of  the  above  grant  or  settlement,  and  within 
the  limits  thereby  granted^  fVilSum$t  with  certain  other 
persons,  bis  partners  and  co^vootttrars,  have  dug  and 
sunk  shafts,  driven  aqueducts  and  levels,  and  opened  pits 
for  the  purpose  of  searching  for  and  niising  manganese. 
The  same  partners  have  also  erected  crushing  machines 
work^  by  water  wheels,  for  pulverizing  the  ore  when 
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•lHd2.  raised*  and .  built  houses  and  vheds  for  dressing. and 
cleansing  the  same.  .The  whole  of  these  works  were  un- 
^  ~^  dertaken  and  performed  at  the  sole  risk  and  expense  <^ 
:T«ciiAY]rc.  Williams,  his  partners.  &c.  by  their  own  labourers,  and 
under .  the  entire  direction  and  superintendence  of  their 
own  agents,  and  without  any  expense,  risk,  or  interference 
whatsoever  on  the  part  of  either  H.  H,  Tremayne  or  the 
appellanti  and  the  whole .  have  continually  been  and  still 
are  in  the  exclusive  possession  and  occupation  of  Williams, 
his  partners,  &c.     Considerable  quantities  of  manganese 

.have  been  raised  hy  H^illiams,  his  partners, Sic.  the  whole  of 

.  which,  after  undergoing  the  several  processes  of  pulverizing, 
dressing,  and  cleansing,  at  a  great  expense,  have  been  sold 
and  disposed  of  by  them  as  they  thought  fit     Williams 

.  and  his  co<>adventurers  regularly  accounted  with  H.  if.  2Ve- 
majfne  in  his  life-time,  and  have  since  his  death  accounted 

.%yith  the  appellant,  for  the  1/.  155.  per  ton  reserved  by  the 

'  indenture ;  and  theassessment  now  appealed  against  is  made 
in  respect  of  the  money  payments  made  to  the  appellant  by 
Williams  and  his  co^-adventurers.   The  tenements  and  farms 

.  of  Ailerford  and  Sea  Down,  part .  of  the  lands  comprised 
within  the  limits  of  the  above  settlement,  are  occupied  by 
tenants  at  rack  rent,  subject  to  a  reservation  of  mines,  ores, 

.  metals,  and  minerals,  with  the  usual  powers  of  diggiiq^ 
and  searching,  and  those  tenants  are  respectively  assessed 
to  the  poor-rates  of  the  parish,  in  respect  of  such  occupa- 
tions, proportionably  with  the  other  occupiers;  and  the 

,  tenement  and  farm  of  Holster  Yard,  and  the  residue  of  the 
lands  within  the  same  limits,  are  in  the  occupation  of  the 
appellant,  who,  in  the  rate  appealed  against,  is  assessed  in 

.  respect  of  such  occupation.  Tbe  appellant  is  also  asses- 
sed therein,  thus: — V  For  inanganese  dues,  iL  \0s!* 

Tbe  question  for  the  opinion  of  the  Courtis,  whether 
the  appellant  is  duly  rated  for  the  manganese  .mines,  ;as.  an 

.  occupier,  in  the  parish  of.  Maristow. 

JP.  Kelly  and  Escoii  in  support. of  the. order  of  sessiona. 
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The  question  iq  this  case  is^  whether  the  receipt  of  rent        1839.^ 
arising  from  a  mine,  and  proportionate  to  the  quantity  ^^    •n.  ir 
metal  obtained,  is  an  occupation  of  land,  so  as  to  render  the  v. 

receiver  liable  to  poor-rates.  The  case  resolves  itself  into  R*''^^"** 
two  questions:  first,  whether  any.  interest  in  the  land 
passed  out  of  ff.  H.  Trtmayne  to  the  adventurers  who 
worked  the  mine;  and  secondly,  whether  by  the  receipt  of 
\L  15s«  for  every  ton  of  metal  obtained,  the  appellant  is  not 
ao  occupier  of  the  land»  and  as  such  liable  to  be  rated. 
As  to  the  first  question,  this  was  a  mere  grant  of  a  licence  Licence  to  dA% 
to  dig  for  ore.  It  is  not  a  demise  of  land,  as  there  are  no 
words  of  demise,  Doe  v..  Wood  (a),  if.  H,  Tremnyne  was 
seised  in  fee  of  the  land  before  the  mine  was  opened.  No 
interest  passed  by  the  lease.  The  appellant  must  have  been 
therefore  seised  of  the  freehold  of  the  mine  when  the  rate 
was  made,  The  Kiug  v.  S^.  Austell {b)^  The  King  v.  Bi$hop^ 
of  Rochester  (r).  With  respect  to  the  latter  question,  in  all 
the  previous  cases  the  rent  was  not  paid  in  proportion  to  the 
ore  obtained,  Rowls  v.  Cells  and  another  (J),  Rex  v.  Baptist 
Mill  Company  («).  The  cases  of  Rex  v.  Earl  of  Pom/ret  (jy 
and  Rex  v.  Bishop  of  Rochester  are  distinguishable  from 
the  present  case.  In  Rex  v.  Earl  of  Pomfret,  the  Court 
si|id  that  the  reservation  was  a  rent,  and  the  parties  were 
put  by  the  lease  unequivocally  in  the  character  of  land- 
lord and  tenant.  This  resembles  the  case  of  tolls ;  and  it 
should  be  recollected  that  here  there  cannot  be  a  double 
rating. 

Crowder^  contrd,  was  stopped  by  the  Court. 

Den  MAN,  C.  J< — It  is  clear  that  the  landlord  is  not  the 
occupier  of  the  soil  of  the  mine.  In  The  King  v.  St.  Austell, 
the  landlord  was  paid  in  ore  in  lieu  of  money.     There  was 

(a)  1  B.  &  A.  518.  (d)  Cowper,  512. 

(h)  5  B.  &  A.  693 ;  1  D.  &  R.  (e)   1  M.  &  S.  613. 

551.  (/)  5  M.  &  S.  1S9. 

(c)  13  East,  553. 
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'm  ifais  case  no  occupation  of  laad  by  the  appellant    Tlie 
Court  entertuins  no  doubt  upon  the  case* 

Parke,  J. — This  is  a  very  clear  case,  and  it  faHs  within 
the  case  of  The  King  v.  Pomfrei,  from  which  it  has  been 
endeavoured  to  be  distinguished.  But  even  supposing 
that  the  lessees  were  not  in  occupation  of  Uie  noiuej  and  that 
the  appellant  himself  occupied  it,  he  would  not  be  liable  to 
be  assessed  to  the  relief  of  the  poor.  The  statute  speaks 
only  of  coal  mines;  from  which  it  has  been  inferred  tliat  no 
other  mine  is  within  the  purview  of  the  statute.  As  this 
i§  not  a  coal  mine,  the  occupier  is  not  liable  to  be  rated  in 
respect  of  it.  The  difference  between  this  case  and  those 
which  have  been  cited  is,  that  the  lessor  here  does  not  con- 
tinue in  possession  of  the  soil.  In  the  case  of  The  King  v. 
St»  jimtell,  the  lessor  received  a  portion  of  the  mineral  as 

riSDt^ 


"  TAU^'To^r,  J. — I  concur  in  what  has  fallen  from  my  lord 

Render  of  part  and  my  brother  Park^*  The  distinction  is  refiued;  but  Ae 
demised.'"^  cases  may  be  reconciled  by  distinguishing  between  a  reser- 
vation of  rent  and  a  render  of  pari  of  the  thing  demised  (a). 
Now  here  there  is  a  pecuniary  rent  reserved,  and  not  a 
render  of  mineral.  Again,  if  the  appellant  is  to  be  con- 
sidered as  the  occupier  of  the  soil  of  the  mine,  and  the 
Mines.  lessees  as  merely  his  agents,  he  is  not  liable  to  be  rated,  as 

coal  mines  are  the  only  mines  which  are  ratable. 

Patteson,  J.-^I  am  entirely  of  the  same  opinion.  The 
rule  has  been  extremely  clearly  laid  down  in  The  King  v. 
Baptist'Mill  Company.  It  is  there  said, "  when  a  person 
receives,  without  risk,  part  of  the  produce  extracted  from 
the  bowels  of  the  earth,  he  is  an  occupier  of  land;  but 
where  he  merely  receives  a  rent,  or  money  payment,  there 
the  Court  has  held,  as  in  Rex  v.  Bisliop  of  Rochester,  that 

(a)  See  Campbell  v.  Txach,  Ambler,  740;  Buckley  v.  Kenyan,  10  Esst, 
139;  Co.  Lit.  47tf. 
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be  ia  Qot  aa  oecli^r.*'    Mr^  Tremayfte  cannot  be  rated  as        1899. 

an  occupier  of  a  miae. 

Order  of  Session  quashed.  "  «. 

TaEMAYva. 


The  Rmo 


The  King  v.  The  Inhabitants  of  Coningsby. 

oY  an  order  of  two  magistrates^  Elizabeth  FiiiUham  was  A  serrsnt  he- 
retnov^e^  from  the  parish  of  Coniogsby  to  the  parish  of  year,  her  ac- 
Stifckuey,  both  in  the  coanty  of  Liocohi.     Upon  appeal  to  f"*^  **T*d  if 
the  quarter  sessions  the  order  was  quashed*  subject  to  the  her  imprison- 
opiaiott  of  this  Court  upon  the  foHowing  case : —  mfklemeanor 

A  few  days  before  May-day,  1829,  the  pauper  was  hired  bat  the  master 
by  Mr.  GQslingt  ^  Slickney,  to  serve  bim  for  a  year  frood  retam  when 
M^-dfty»  at  the  wages  of  3L  10s*;  and  on  May-day  she  discharged, 

and  afcerwards 

entered  her  mastei^'s  service.    About  four  months  after-  receives  her 
wards  she  was  apprehended,  upon  the  complaint  of  a  neigh*  ^^^^  ![^^aiid" 
hour,  QD  a  charge  of  having  wilfully  and  maliciously  damaged  paysher  wages 
property  belonging  to  bim ;  and  the   magistrates  before  *^^  without 
whom  she  was  brought  imposed  upon  her  a  fine.    This  making  any 

^  -    .  • ,      I  •  .   J  .         •         deduction  for 

fine  «iot  bemg  paid«  the  pauper  was  committed  to  prison  ^^e  period  of 

for  o«e  moiHh.     It  was  by  the  advice  of  Jier  mistress,  who  detention  in 

1     t        •  I  1-11  prison: — ^This 

was  present  at  the  hearing  of  the  complaint,  that  the  pauper  {s  a  dispenssf- 

went  to  prison  instead  of  l^^ying  the  fine.     When  she  was  "*J!Jice*and\ 
tak^n  to  prison  her  mistress  told  her  that  she  was  to  return  settlement  is 
when  her  time  would  be  out ;  and  she  sent  her  provisions  ^^g^  aithoueh 
occasionally  during  her  imprisonment.    At  the  end  of  the  the  sentence 
month  the  pauper  returned  immediately  to  her  master's,  to  the  servant 

and  went  about  her  work  as  usual.     She  stayed  in  the  ser-  of  pairing  a 

/  .  fine  or  suner- 

vice  till   May-day,   1830,  and  on  leaving  it  received  her  ing  the  impri* 

whole  wages  without  any  deduction.  theTa'Ifier'* 

The  question  for  the  Court  of  King's  Bench  is,  whether  assents  to  her 
under  these  circumstances  the  pauper  gained  a  settlement  ^^r  couree^and 

by  hiring  and  serviqe  in  the  parish  of  Stickney.  afterwards  re- 

*^  ceives  her 

back  into  his 

Hildyardj  in  support  of  the  order  of  scssiofls.    The  *''"^her7o1 
question  is,  whether  there  was  in  this  case  a  constructive  the  whole  year. 
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16612.        service. by  the  pauper  during  the  period  of  her  confiuemeDt 
^l7^      in  gaol.    The  cases  of  The  King  v.  IVestmeonija)  and  I'Ae 
V.  King  V.  North  Cray{b),  are  decisive  to  shew  thai  there  was 

ConiNosfiY;  jjgj.g  1,^  service  for  a  year.  On  the  other  side,  the  cases  of 
The  King  v.  Barlon-upon-'IrwelUc)  and  of  The  King  v. 
Hallowed),  will  be  relied  on;  but  those  cases  are  distin- 
guishable from  the  present,  because  in  them  actual  service 
could  have  been  performed  by  the  pauper.  No  case  cas 
be  found  in  which  there  being,  under  the  circumstances,  no 
possibility  of  the  pauper's  performing  any  service,  a  dis- 
pensation by  the  master  was  held  to  make  a  constructive 
service.  In  the  case  now  before  the  Court,  the  absence  of 
the  pauper  is  not  voluntary  either  on  the  part  of  the  mistress 
or  of  the  servant.  The  conduct  of  the  mistress  does  not 
operate  to  make  the  absence  permissive,  because  the  ser- 
vant was  obliged  either  to  pay  the  fine  or  go  to  prison;  and 
if  it  was  really  more  advantageous  to  her  to  do  the  latter,- 
the  mistress  only  did  her  duty  in  advising  her  to  pursue 
that  course.  The  circumstance  of  there  being  an  alterna- 
tive does  not  make  the  going  to  gaol  voluntary  on  the  part 
of  the  servant;  for  if  she  had  brought  an  action  of  false 
imprisonment  against  the  person  who  detained  her,  it 
would  have  been  no  answer  to  say,  *'  the  imprisonment 
was  not  compulsory,  inasmuch  as  you  went  at  your  own  op- 
tion, instead  of  paying  the  fine ;"  Rex  v.  St,  Peter  of  Man^ 
Militia  Act.      cro/t{e),  Rex  v.  Maidstone  {/).     In  the  Militia  Act(g)  it  is 

expressly  provided,  that  persons  serving  in  the  militia  shall 
not  by  absence  in  such  service  be  deprived  of  the  settle- 
ment which  they  would  otherwise  have  gained.  The  inser* 
tion  of  this  provision  shews  what  the  legislature  thought 
would  in  general  be  the  effect  of  absence  by  legal  coercion; 
The  absence  in  this  case  is  as  involuntary  as  that  of  the 
militia  man.     The  case  resembles  also  that  of  an  ordinary 

(ci)  1  Cald.  129.  (e)  8  T.  R.  477. 

(6)  Ibid.  495.  (/)  19  East,  550. 

(c)  2  M.  &  S.  399.  (g)  48  Geo.  3,  c.  Ill,  8.  15. 

(d)  4  Dowl.  &  Ryl.  999 ; .  5.  C. 
9  B.  &  C.  739. 
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soldier  who  -  is  not  sui  juris,  and  therefore  cannot  per- 
form any  contract  of  service ;  The  Xtiig  v.  Taunton  St. 
James  {a). 

Fjfnes  CtinioH  contri.  The  pauper  in  this  case  went  to 
prison  not  only  with  the  assent,  but  by  the  eipress  advice 
of  her  mistress^  and  therefore  the  absence  must  be  con- 
sadered.  as  permissive.  The  subsequent  conduct  of  the 
master  in  receiving  her  back  into  his  service,  and  paying 
the  whole  of  the  wages  agreed  upon  for  the  year's  service/ 
most  strongly  shews  an  intention  to  dispense  with  her  ser- 
vice during  the  period  of  her  imprisonment ;  Rex  v.  Kenil- 
worihijb).  The  case  of  RexY.  Barton-upon-Irwell  is  not 
distinguishable  from  that  under  discussion ;  but  those  of 
Rex  V.  North  Cray  and  Rex  v.  fVestmeon,  are  clearly  so, 
the  service  having  been  in  those  cases  incomplete. 

Den  MAN,  C.  J. — There  was  in  this  case  no  actual 
abiding  in  the  service  of  the  master  during  the  whole  of  the 
year.;  but  the  mistress  not  only  gave  the  pauper  permission 
to  go,  but  received  her  back  again  at  the  expiration  of  the 
period  of  her  imprisonment.  We  must  certainly  infer  that 
the  servant  was  unable  to  pay  the  fine. imposed  upon  her; 
but  there  was  a  clear  dispensation  with  the  service;  and. 
where  the  service  is  dispensed  with  by  the  master,  it  must 
be  considered  as  a  continuing  service.  The  King  v.  North 
CraytLud  The  King  v.  Wesimeon  are  clearly  distinguisihable 
from  the  present  case. 

Parks,  J.-— The  head  of  constructive  service  has  been  ConstnicUTo 
introduced  by  necessity.  Where  the  master  pays  the  wages  ^^^'"^' 
of  the  servant  for  a  period,  during  which  he  has  been.ab^ 
sent,  that  is  considered  as  a  dispensation  with  the  service* 
If  a  man  were  to  be  absent  from  illness,  and  his  master 
afterwards  received  him  back,  that  also  would  be  a  dispen- 
sation. The  King  v.  North  Cray  and  The  King  v.  West- 
meon,  are  clearly  distinguishable   from  the  present  case. 

(a)  4  M.&  R.  695;  5.  C.  9  B.&C.  831.  (h)  3  T.  R.  598. 
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1839.        As  to  the  Militia  Act,  the  effect  of  it  is  merely  to  take  from 

^•^^^^^^      ihe  master  the  option  wbich  he  would  otherwise  bave  |uul 
The  Kino        -  ,.      .    .      , . 

V,  of  dismissing  his  servant. 

COVIJIOSBY. 

Taunton,  J. — ^The  cases  of  The  Kwg  v.  North  Cray 
and  The  King  v,  H^e^meon,  are  distinguishable  from  the 
present  case,  because  in  those  cases  the  masters  did  not  r^ 
ceive  the  paupers  baric,  again.  It  is  much  to  be  regrettad 
that  the  doctrine  of  dispensation  has  been  pushed  so  far ; 
and  I  yield  in  this  case  to  authority,  and  not  to  reason* 


PattesoNj  J.  concurred. 


Order  of  Sessions  ^uaabed. 


StOTHERT  t?.  GOODFELLOW  and  DALLEY(a). 

The  breach  of  DEBT  upon  bond,  dated  the  12th  day  of  April,  1828,  in 
ofVbond  ^^  penalty  of  100/.  The  bond  was  subject  to  the  following 
otherwise  weU  condiuon :— **  Whereas  the  above-named  Henry  Siothert 

assigned,  IS  not  •        i    ■         -  %  rr  r^      t  • »»        t  > 

vitiated  by  the  hath  appointed  the  said  Henry  Goodfeiivw,  his  agent,  to  sell 

SfTiTmaieiid  ^  ^^  "'*  ^-  *'  i^^^»  ^^'  "P^"  commission,  and  to 
aUegations.       account  to  the  said  H.  S.  for  all  such  goods,  8lc.  as  he  the 

said  H.  O.  shall  sell  for  or  on  account  of  the  said  H.  S.: 
Now  the  condition  of  this  obligation  is  such,  that  if  the 
said  JFf.  G.  do  and  afaall  at  all  times,  and  from  time  to 
time  during  the  space  of  three  years,  as  he  the  said  H.  G. 
shall  continue  and  be  employed  by  the  said  H.  S.  as  his 
agent,  well  and  faithfully  serve  him  the  said  H.  S.  without 
consuming,  embezzling,  losing,  misspending,  misapplying, 
or  unlawfully  making  away  with  any  of  the  moneys,  goods, 
&c.  of  him  the  said  H.  S.,  which  shall  be  committed  to  the 
charge,  care,  custody  or  keeping  of  the  said  //.  G.,  by  rea- 
son or  means  of  his  so  being  agent  for  the  said  iT.  S.  as 

(0)  This  case  was  moTed  early  in  the  term; 


SrOTBEllT 
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«£9res«id ;  and  if  the  said  H.  G.  shall  at  any  time  during        1BS9. 
the  time  of  his  being  agent  as  aforesaid  to  the  said  H.  S,, 
neglect  to  account  with  him  the  said  H.  S,,  his  executors,  &c.  «• 

weekly,  or  oftener  if  thereunto  required  by  the  said  H.  S.,  "<^^"*'*^^' 
his  executors,  &c.  by  reasonable  notice  in  writing,  under  his 
or  their  hands  for  that  purpose,  to  be  given  or  left  with  him 
Ae  said  H.  G.  at  his  house,  or  usual  place  of  abode,  then 
if  the  said  H.  G.  and  William  Dalley,  or  either  of  them, 
dieir  or  either  of  their  heirs,  8cc.  any  or  either  of  them,  do 
and  shall,  within  one  month  next  after  due  proof  thereof  by 
confession  of  the  said  U.  G,  or  otherwise  howsoever,  and 
notice  thereof  given  or  left  at  or  in  the  dwelling-house  of 
the  said  FT.  D.,  his  heirs,  &c.  in  writing  or  otherwise,  make 
good  and  sufficient  recompence,  satisfaction,  and  payment 
to  the  extent  of  the  full  sun  of  100/.  unto  the  said  if.  S, 
his  executors,  &c.  (provided  his  or  their  loss  shall  amount 
to  that  sum,)  for  the  moneys,  goods,  8cc.  of  the  said  H.  S» 
so  lost,  wasted,  misspent  or  misapplied  as  aforesaid,  by 
means  of  the  said  H.  G.  neglecting  or  refusing  to  account 
as  aforesaid,  then  this  obligation  to  be  void,  &c.  The 
declaration  assigned  the  following  breach : — "  That  H.  O. 
was  and  continued  to  be  employed  by  the  plaintiff  as  such 
agent  as  aforesaid,  for  a  long  time,  to  wit,  for  the  space  of 
three  years  next  after  the  date  of  the  said  writing  obligatory, 
to  wit,  at  &c.  And  that  after  the  making  of  the  said 
writing  obligatory,  and  within  three  years  from  the  date 
thereof,  and  during  the  time  H.  G.  was  so  employed  by 
the  plaintiff  as  such  agent  as  aforesaid,  to  wit,  on  the  Idth 
day  of  April,  18£8,  and  on  divers  other  days  and  times 
between  that  day  and  the  17th  day  of  February,  1831,  at 
8u:»  H.  G.  embezzled  8lc.  divers  sums  of  money  of  the 
plaintiff,  in  the  whole  amounting  to  a  large  sum,  to  wit, 
500/.,  which  several  sums  of  money  respectively  were  re- 
ceived by  and  committed  to  the  charge,  care,  custody  and 
keeping  of  if.  G.  as  such  agent  -as  aforesaid,  and  by  reason 
and  means  of  his  so  being  such  agent  to  the  said  plaintiff 
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as  aforesaid,  that  is  to  sa^,  after  the  making  of  the  said 
writing  obligatory,  to  wit,  on  the  several  days  last  aforesaid^ 
V,  atScc.     And  that  afterwards,  and  more  than  one  month 

i/ooDFBLLow.  jj^f^j.^  ^jj^  expiration  of  three  years  next  after  the  date  of 

the  writing  obligatory,  to  wit,  on  Sec.  at  &c.  there  was  due 
proof  by  confession  of  H.  G.  and  otherwise  had»  that 
Zf.  G.  had  so  embezzled  Sic.  the  said  several  sums  of 
money.  And  that,  notice  of  the  premises  was  afterwards, 
and  more  than  a  month  before  the  expiration  of  three  years 
from  the  date  of  the  writing  obligatory,  to  wit,  on  &c.  at 
&c.  given  to  the  defendant  W.  D.  Yet  the  defendants  did. 
not,  nor  did  either  of  them,  within  one  month  after  such 
proof  as  aforesaid,  and  notice  thereof  given  as  aforesaid,  or 
at  or  after  the  expiration  of  that  month,  make  any  recom- 
pence,  satisfaction,  or  payment,  to  the  ^extent  of  the  sum  of 
100/.  unto  the  said  plaintiff,  (although  his  the  said  plain- 
tiff's loss,  by  reason  of  the  premises,  amounted  to  that 
sum  and  more,)  for  the  moneys  .of  the  plaintiff  so  embez- 
zled Sic.  by  H.G.  as  aforesaid,  but  did,  and  each  of  them 
did,  wholly  neglect  and  refuse  so  to  do,  contrary  to  the; 
tenor  8u:."  To  this  declaration  the  defendants  pleaded  turn 
est  factum,  and  several  special  pleas;  upon  which  issue  waa 
joined.  At  the  trial  at  the  last  Wilts  assizes,  before  Patte^. 
son,  J.,  a  verdict  was  found  for  the  plaintiff. 

BarstQW  now  moved  in. arrest  of  judgment.  The  breach 
is  not  well  assigned  ;  first,  it  is  not  averred  that  Goodf'ellow. 
neglected  to  account;  and  secondly,  it  is  not  stated  that 
notice  in  writing,  under  the  hand  of  the  plaintiff,  was  given 
to  Goodfellow,  requiring  him  to  account.  Both  these  cir- 
cumstances are  material,  and  without  them  the  condition  is 
not  broken  (a). 

(a)  Here,  by  the  express  terms  DaUey^  the  surety.     As  to  the  ge- 

of  the  condition  (nfprd,  30S),  the  neral  question  with  respect  to  the 

confession  of  Goodfellow,  the  prin-  admissibility  of  entries  made  by 

cipal,  was  to  be  evidence  against  the  principal,  to  charge  the  surety^; 


Stothert 
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By  the  Court. — The  condition  of  this  bond  is  obscure,        ltS32. 
and  it  is  difScult  to  ascertain  what  the  true  meaning  of  it 
is.     We  think  that  the  breach  in  this  case  is  substantially  v. 

well  assigned.  The  condition  consists  of  two  branches,  wh>dfbllow. 
the  first,  that  Goodfellow  shall  serve  the  plaintiff  without 
embezzling  the  moneys  committed  to  his  charge;  the  se- 
cond branch,  that  if  Goodfellow  shall  neglect  to  account 
with  the  plaintiff  weekly,  or  oftener  if  required,. by  notice 
in  writing,  under  the  hand  of  the  plaintiff,  to  be  left  at  the 
residence  of  Goodfellow,  then  Goodfellow  and  his  surety 
shall,  within '  one  month  after  proof  and  notice  thereof 
given  to  the  latter  at  his  residence,  make  payment  to  the 
amount  of  100/.  (if  the  loss  amount  to  that  sum).  Under 
the  first  branch  of  this  condition,  it  is  not  necessary  that  any 
notice  should  be  given  by  the  plaintiff  to  Goodfellow. 
Notice  is  only  required  by  the  second  branch  of  the  con- 
dition. There  is  a  positive  averment  that  Goodfellow  did 
embezzle  moneys.  The  breach  is  therefore  well  assigned 
on  the  first  branch  of  the  condition ;  and  the  circumstance 
of  the  allegation  of  embezzlement  having  other  matter  mixed 
up  with  it,  will  not  vitiate  the  assignment. 

Rule  refused,  (a) 

•ee  Cutkr  v.  NtwUn^  cor.  Holrojfd,  8.  C.  6  B.  Moore,  355 ;  WkUmM 

J.,  Maon.  N.  P.  Digest,  2d  edit.  ▼.  Genge,  S  Maon.  &  Ryl.  4S. 

137;  Evam  v.  Beattie^  5  Esp.  N.  (a)  And  see  Calvert  y.  Gordon^ 

P.  C.  96;   Baem  v.  Chetneyt  1  1  Mann.  &  Ryl.  497,  and  7  Bam. 


I.  SI-F.C.  199;  Got*  y.  Wat-    ' &  Cressw.  809;    5.  C,  upmi  a 
ftiylfw,  3  Bjtid.  &  Btngh.  139;      second  argument,  3  Mann.&  Ryl. 
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Clarke  t>.  Imperial  Gas  Light  and  Coke  Company. 

directors  of  an  COVENANT  upon  an  indenture^  dated  7th  September, 
incor|X)rated      jq^^    whereby  the    defendaats,    aoder    their    corporate 

manufactunng  j  j  r 

company,         atal,  granted  to  the  plaintiff  aa  annuity  of  400/.,  payable 

having  the 
1ml  custody 
of  the  corpo- 
rate seal,  are 
authorized  to 
affix  it  to  an 
indenture 
granting  an 

ritv,  by 

ofreari 


quarterly.     Breach  assigned  in  the  nonpayment  of  four 

qaarterly  instalments. 

The  defendants  craved  oyer  of  the  indenture ;  whereby, 

after  reciting  that  the  Company  had  been  incorporatect  and 

established  for  lighting  certain  parts  of  the  metropolis  and 
*"""*Vrcu^'  parts  adjacent  with  gas,  by  virtue  of  two  several  acts  of 
pension,  to  an  parliameol,  one  passed  in  the  Ist  8c  2d  Geo.  4,  and  the 
officer  of  the     ^^^^  ^^^  in  the  4th  Geo.  4;  and  that  the  plaintiff,  ak 

Ibe  first  general  OMeting  of  the  Company  after  the  passing 
of  the  first  mentioaed  act,  barf  bees  aominated  and  ap^ 
pointed  cleHc  of  the  Company,  under  and  pursuant  to  the 
powers  and  mrthorities  of  the  first  mentioned  act,  and  had 


company  in 
consideration 


of  past  ser- 
vices, and 
subject  to  a 
proviso  re- 
stricting the 


manu^ou^  since  been  the  clerk  of  the  Company,  and  had  received  an 
or  assisting  in    annual  salary  of  700/.  for  his  services  in  his  said  ofiice  of 

clerk ;  and  that  the  plaintiff  had  at  all  times  since  his  said 
appointment  diligently  exerted  himself  in  the  affairs  of  the 
Company,  and  faithfully  executed  and  discharged  (he  du- 
ties of  his  said  office;  and  that  by  such  the  exertions 
and  conduct  of  the  plaintiff  the  prosperity  and  success 
of  the  Company  bad  been  much  promoted,  but  that  the 
plaintiff  bad  been  lately  incapacitated  by  iU  health  from 
bis  aocustomed   personal  attention  to  the  duties  of  the 

the  affixing  of  guid  office :  and  reciting  that  a  certain  committee  of  pro- 

the  corporate         ,  , 

seal  bj  the       prietors,  duly  appointed  by  a  general  meeting  of  the  Com- 

Uw  iT'n  the     P""^'  ^^  ***'"  ''^P^''^  *°  writing  made  to  a  special  general 
coiporate         meeting  of  the  Company,  hdd  ttt  the  London  Tavern,  8cc. 

ingihe°auSu>-  *^°  ^^   ^^  ^^^  ^^  August  then    last,    had    represented 
rity  of  the  di- 
rectors, repudiating  their  act  in  affixing  the  seal,  and  disclaiming  the  contract,  to  shew 
that  no  snch  assent  was  fbrmaJly  given. 


tors  of  the 
aiticle; — and 
that  where  the 
charter  of  in- 
corporation 
requires  the 
assent  of  the 
corporate 
body,  con- 
vened in  a 
particular 
manner,  to 
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that  from  the  stale  of  health  of  the  clerk  tit  the  Company        tas^. 
he  hod  been  reckieed  to  the  necesfiity  of  applying  for  leave      "^^^^^ 
of  abeenee  repeatedly;  and  that  it  appeared  expedient  that  ,, 

he  dMMild  be  invited  to  retire  from  the  office,  and  that  a    J^**^^'^^ 
pensioQ  of  400/.  per  annum  for  life  should  be  allowed  to     Comfamy. 
him,  with  the  usaal  condition  of  abstaining  from  all  acts  to 
the  prejudice  ^f  the  Company^  and  that  the  same  had  been 
proposed  to  hias^  and  he  had  expressed  his  willingness  so 
to  potire  if  the  proposition  received   the  approbation  of 
Ibe  proprietors;  and   that  the  committee  did   therefore 
recommend  s«ch  arrangement  to  the  approval  of  the  pro*- 
prielors  at  s«eh  aneeting ;  and  reciting  that  the  said  meet- 
ing of  the  Company^  on  the  3rd  day  of  August  then  bst, 
had  unaniasously  resolved  that  tiie  report  of  the  committee 
should  be  received  and  approved,  and  that  it  should  be 
rsfermd  to  the  directors  of  the   Company  to  carry  the 
rtcoauBemhitions  and  suggeelions  therein  contained  kilo 
effect;  and  that  the  said  neport  and  the  proceedings  of  the 
said  general  meeting  having  been  oomnwinieatedi  to  tbe 
plaintiff,  be  had>  on  the  day  of  making  that  deed,  in  coaeii- 
deration  of  a  grant  of  a  pension  or  anniHty  of  400^.  to  him 
lor  life,  pursuant  to  the  resokitions  of  the  said  general 
meeting,  resigned  the  ^office  of  dark  to  the  Company :   It 
was  by  tbe  said  indenture  witnessed,  that  for  and  in  con- 
sideration of  the  past  services  and  exertions  of  the  plaintiff 
for  and  on  behalf  of  the  Company-,  and  of  his  r-esignfiDion 
of  the  said  oiSoe  of  clerk  to  the  Company,  in  compliance 
with  ithe  said  report  and  the  said  prooeedings  at  the  said 
gefnerol  meeting  as  afoi>esaid,  and  also  in  consideration  of 
the  sum  of  5s.,  the  'Company,  in  pursinince  of  fcc,  and'  in 
exnrcise  of  any  powera  or  authoRfties  to  them  given  or  in 
Ibnm  vesaed  by  the  aforesaid  acts  of  parliament  or  either 
of  them,  and  of  evetyother  power  and  authority  in  anywise 
enabling  them  in  that  behalf,  granted  to  the  plaintiff  one 
peiision  or  annuity  or  ctsai*  annual  sum  of  400/..  out  of  and 
ftota  Ice.  charged  and  chargeable  &c.:  To  have,  hold,  re* 
cerre,  perceive^  and  take  the  said  amiuity  untn  the  plaintifiv 
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his  executors  Sec.  from  the  day  of  the  dale  Sec.  for  the  terbi 
of  his  natural  life  and  up  to  the  day  of  bis  deceUse ;  the 
said  annuity  to  be  payable  at  &c.  on  certain  days  therein 
named,  clear  of  and  from  any  deduction  or  abatement 
whatsoever.  (Covenant  for  payment  of  the  anuui^.) 
Proviso,  that  the  said  pension  or  annuity  should  be  for- 
feited, and  the  grant  thereof^  and  the  covenant  for  securiilg 
the  same,  should  become  void  in  case  the  plaiutiif  should 
either  in  his  own  naime  or  on  his  own  account,  or  in  the 
name  or  names  or  on  account  of  any  other  person  or  per- 
sons, manufacture  or  supply,  or  should  become  or  be  an 
officer  of  or  otherwise  in  any  manner  connected  with  or 
engaged  by,  or  should  promote  or  interfere  •  in  the  aflfairs, 
business  or  conduct  of  any  other  company  then  or  there* 
after  established,  whether  incorporated  or  not,  and  whe- 
ther established  |by  act  of  parliament  or  charter  or  not,  or 
of  any  individual  or  individuals  who  should  manufacture  or 
supply,  or  undertake  to  manufacture  or  supply,  any. gas  for 
lights  in  such  parts  of  the  city  of  Westminster  or  elsewhere 
within  the  district  of  the  metropolis  and  its  environs,  as  the 
Company  were  then  entitled  to  supply  and  light  with  gas, 
unless  by  and  with  the  consent  and  approbation  of  the 
proprietors  of  the  said  Company,  to  be  testified  by  a  reso- 
lution of  a  general  meeting  of  such  proprietors  specially 
called  for  such  purpose. 

'  Upon  which  the  defendants  pleaded  non  est  factum. 

At  the  trial  of  the  cause  before  Lord  Tenterden,  C«  J.,  at 
the  sittings  after  Michaelmas  term,  1 83 1,  a  verdict  was 
found  for  the  plaintiff,  damages  400/.,  subject  to  the  opi- 
nion of  this  Court  upon  the  following  case : 

(The  case,  after  setting  out  the  pleadings  as  above,  pro* 
ceeded  thus:)  The  plaintiff  produced  the  indenture,  and 
proved  the  seal  affixed  thereto  to  be  the  defendant's  corpo- 
rate seal. 

On  the  part  of  the  defendants  it  was  contended  that  i  the 
deed  was  invalid;  and  insupport  of  the  defence  ihefollow- 
ing  evidence  was  tendered : — A  general  meeting  of  proprie- 
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tors  of  the  said  Company  was  held  at  the  London  Tavern, 
Bishopsgate  Street,  on  Thursday,  the  8th  day  of  March, 
]8£7f  which  was  duly  convened  According  to  the  acts  of 
parliament  hereinafter  mentioned,  and  which  was  attended 
by  many,  but  not  by  all  the  proprietors.  The  proceedings 
are  entered,  in  the  books  of  the  Company  as  follows,  and 
the  entries  are  correct  statements  of  the  business  transacted 
at  such  meeting : 

''  Resolved,  that  a  committee  be  appointed  to  investigate 
and  examine  the  accounts  of  the  Company  from  its  forma- 
tion to  the  present  period  (any  three  of  whom  shall  form  a 
quorum),  and  that  such  committee  shall  have  the  power  to 
call  for  the  production  of  or  to  inspect  all  books,  docu* 
ments,  vouchers  and  papers,  in  the  custody  or  power  of 
the  directors  and  of  every  officer  of  the  Company,  and  to 
report. ' 

**  Resolved,  that  the  directors,  the  treasurer,  the  clerk  of 
the  Company,  and  every  other  officer  of  the  Company, 
shall  be  requested  and  authorized  to  give  such  information 
to.  the  said  committee,  or  the  quorum  thereof,  as  may  be 
required/' 

"  Resolved,  that  such  committee  shall  be  requested  to 
prepare  and  make  up  a  debtor  and  creditor  account,  and 
to  prepare  a  balance  sheet,  containing  a  full  statement  of 
the  accounts  and  affiurs  of  the  Company,  and  that  the 
same,  when  signed  by  the  governor,  shall  be  open  to  the 
inspection  of  the  proprietors." 

**  Resolved,  that  the  committee  shall  be  requested  and 
empowered  to  examine  into  and  consider  the  several  duties 
of  the  several  officers  of  the  Company  in  all  or  any  of  their 
several  departments,  together  with  the  salaries  attached  to 
their  offices,  and  to  report  thereon  at  the  next  general 
meeting  of  the  proprietors." 

Much  other  business  is  entered  in  the  books  as  having 
been  transacted  at  the  meeting  on  the  8th  of  March,  but 
which  is  not  material  to  the  present  case. 

On  the  23d  day  of  «lu1y,  1867,  the  plaintiff,  who  was  at 
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that  time  clerk  to  the  Company,  as  such  clerk  sent  to  the 
then  proprietors  of  the  Companj  a  circular  letter,  of  which 
the  following  is  a  copy : — *'  Imperial  Gas  Light  and  Coke 
Company.  Sir, — 1  am  ordered  by  the  court  of  director9 
to  inform  you  that  a  special  general  meeting  of  the  proprie- 
tors will  be  held  at  the  Old  Loudon  Tavern,  &c.  on  Fri* 
day,  the  3d  day  of  August  next  ensuuig,  at  twelve  o'clock 
at  noon,  to  receive  the  report  of  the  committee  appointed 
to  examine  into  the  accounts  and  concerns  of  the  Company 
at  the  general  meeting  held  on  the  8th  day  of  March  las^ 
and  to  adopt  such  measures  thereon  as  the  said  meeting 
shall  deem  expedient.  The  chair  to  be  taken  at  one 
o'clock.  Office,  No.  10,  Coleman  Street,  July  2Sd,  1827* 
(Signed)  Henry  Clarke,  clerk  to  the  Company."  Adver- 
tisements, similar  to  the  above  letter,  were  inserted  in  the 
newspapers  as  required  by  act  of  parliament.  On  the  3d 
day  of  August,  1827«  in  pursuance  of  the  circular  before 
mentioned  and  the  advertisements,  a  special  general  meet- 
ing of  proprietors,  which  was  attended  by  some  but  not  all 
the  proprietors,  was  held  at  the  London  Tavern,  Bishops* 
gate  Street.  The  proceedings  at  such  meeting  are  entered 
in  the  books  of  the  Company  as  follow,  and  the  entries 
are  correct  statements  of  the  business  transacted  at  such 
last-meutioned  meeting : 

The  advertisements  for  convening  the  meeting  were  read 
from  the  Morning  Chronicle  and  the  New  Times,  both 
dated  the  24th  July,  1827,  and  the  circular  letter  to  the 
proprietors  was  also  read.  The  committee  of  proprietors 
appointed  at  the  general  meeting  of  the  8th  day  of  March 
last,  to  examine  into  the  accounts  and  concerns  of  the 
Company,  presented  their  report,  which  was  read. 

It  was  then  resolved,  that  the  report  now  read  be  re<* 
ceived  and  entered  upon  the  minutes  of  the  general  meetr 
ings  of  this  Company,  and  that  the  directors  be  instri^cted 
to  take  the  necessary  steps  for  carrying  into  effect  the 
several  recommendations  therein  mentioned.  The  report, 
which  is  ver^  long,  and  relates  to  various  matters,  contains 
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the  following  paragraph  oaly  relating  to  the  clerk: — **  From 
the  state  of  health  of  the  clerk  of  the  Company,  he  has 
been  reduced  to  the  necessity  of  applying  for  leave  of 
absence  repeatedly,  and  it  appears  expedient  that  he  shall 
be  invited  to  retire  from  the  office,  and  that  a  pension  of 
400/.  per  annum  for  life  shall  be  allowed  to  him,  with  the 
usual  condition  for  abstaining  from  all  acts  to  the  prejudice 
of  the  Company.  The  same  has  been  proposed  to  him, 
and  he  has  expressed  his  willingness  so  to  retire,  if  this 
proposition  receive  the  approbation  of  the  proprietors. 
Your  committee  therefore  recommend  this  arrangement 
for  your  approval.  They  consider  it  will  be  a  very  small 
burthen  upon  the  Company,  as  whenever  a  new  clerk 
shall  be  appointed,  the  duties  not  being  so  great  now  as 
during  the  foundatiOB  of  the  Company,  his  salafj  may  be 
fixed  at  a  lower  rate  than  heretofore.'' 

On  the  7th  of  September,  1827,  a  circular  letter,  of 
which  the  following  is  a  copy,  was  sent  to. the  proprietors: 
"  Imperial  Gas  Light  and  Coke  Company,  Sept.  7,  1827. 

**  Sir, — I  am  ordered  to  inform  you  that  a  special  general 
meeting  of  the  proprietors  will  be  held  at  the  London 
Tavern,  Btshopsgate  Street,  on  Wednesday  the  19th  day 
of  September  next  ensuing,  at  one  o'clock  precisely,  for 
the  purpose  of  electing  a  fit  and  proper  person  to  be  clerk 
of  the  Company,  in  the  place  of  Mr.  Henry  Clarke,  wha 
has  resigned. 

Signed,         Bartholomew  Mayhew,  clerk,  pro  temp." 

Advertisements  similar  to  the  above  letter  were  inserted, 
in  tbe  newspapers,  as  required  by  the  act  of  parliament. 

On  the  19th  of  September,  \S9i7f  in  pursuance  of  the 
last-mentioned  circular  and  the  advertisements,  a  special 
general  meeting  of  the  proprietors,  which  was  attended  by 
some,  but  not  all  the  proprietors,  was  held  at  the  London 
Tavern.  The  proceedings  of  such  meeting  are  entered  in 
the  books  of  the  said  Company  as  follows,  and  the  entries 
are  correct  statements  of  the  business  transacted  at  such 
last  meeting:—^'  The  notice  for  convening  the  meeting  was 
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read ;  the  governors  presented  and  read  the  report  of  the 
court  of  directors  in  the  words  following;  that  is  to  say, 
*  To  the  Proprietors  of  the  Imperial  Gas  Light  and  Coke 
Company.  Your  directors,  in  conformity  with  the  resolu- 
tion passed  at  a  general  meeting  of  the  proprietors  held  on 
the  3d  of  August  last,  proceeded  to  carry  into  effect  the 
order  for  granting  an  annuity  of  400/.  to  Mr.  Henry  Clarke, 
who  has  acceded  to  the  terms  proposed,  and  in  consequence 
resigned  the  situation  of  clerk  to  this  Company/''  Then 
follow  entries  of  other  business  transacted  at  the  same 
meeting,  but  which  entries  do  not  affect  this  cause.  The 
indenture  on  which  this  action  was  brought  was  before  the 
commencement  of  the  action  assigned  to  David  Dickson, 
and  he  being  a  member  of  the  Company  attended  the 
several  meetings  before  mentioned  as  such  proprietor.  No 
proof  was  offered  of  the  time  or  manner  of  affixing  the 
corporate  seal,  or  of  any  authority  or  direction  given  to 
any  person  to  affix  the  same,  except  such  as  has  been 
before  mentioned,  or  as  may  be  inferred  from  the  proceed- 
ings that  are  set  forth. 

The  Company  was  incorporated  by  the  I  8C  2  Geo.  4, 
c.  117,  and  has  been  regulated  by  4  Geo.  4,  c.  95,  and  10 
Geo.  4,  c.  12,  and  the  several  acts  are  to  be  taken  as  part 
of  this  case.  Not  any  of  the  entries  before  mentioned  and 
set  forth  is  under  the  corporate  seal  of  the  Company. 

The  questions  for  the  opinion  of  the  Court  are. 

First,  Whether  the  evidence  so  tendered  by  the  defend- 
ants could  be  received  ? 

Secondly,  If  it  could  be  so  received,  whether  it  consti- 
tuted a  defence  to  the  action,  by  shewing  the  deed  to  be 
void? 

If  the  Court  shall  decide  these  questions  in  tlie  affirma- 
tive, a  nonsuit  is  to  be  entered ;  otiierwise  the  verdict  is  to 
stand. 


Piatt,  for  the  plaintiff.     The  books  could  not  be  evi- 
dence for  the  Company.     Whether  this  deed  be  properly 
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executed  according  to  their  internal  regulations,  or  not  so, 
is  a  matter  amongst  themselves,  of  which  third  parties  are 
not  bound  to  take  notice.  The  Company  have  a  corporate 
seal;  and  this  seal  being  set  to  any  deed  is  such  evidence 
of  their  being  parties,  that  it  cannot  be  invalidated  by  any 
thing  which  may  appear  from  their  own  books.  If  a  grant 
bad  been  made  purporting  to  be  a  grant  from  the  corpora- 
tion of  London,  and  the  seal  of  the  corporation  had  been 
affixed  to  the  instrument  by  the  ordinary  officer,  would 
that  body  be  allowed  to  produce  their  own  private  book» 
to  shew  that  the  officer  was  not  authorized  to  affix  the  seal  ? 
A  corporation  is  in  no  better  situation  in  this  respect  than 
a  private  individual.  The  execution  of  this  deed  was  within 
the  scope  and  authority  of  the  directors,  and  in  furtherance 
of  the  objects  of  the  Company.  It  is  an  annuity  granted, 
partly  as  a  reward  for  the  past  services  of  a  meritorious 
servant,  and  partly  in  consideration  of  a  covenant  on  the 
part  of  the  plaintiff  not  to  give  his  services,  as  he  might 
otherwise  do,  to  any  other  Gas  Company,  or  aiiy  other 
individual  gas  manufacturer,  so  as  to  injure  the  affairs  of 
the  defendants. 
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R.  F.  Richards,  contrji.    There  is  this  difference  between  Distinction 

the  execution  of  deeds  by  individuals  and  the  execution  of  *»etween  exe-  - 

•^    .  .  .  cation  of  aeed» 

deeds  by  corporations,  that  in  the  one  case  it  is  requisite  to  hy  individuals 

prove  the  execution  and  delivery,  whereas  in  the  other  the  *",-j^  ^  <^TP^ 
seal  is  sufficient  prim&  facie  evidence  of  an  execution  by 
the  corporation.  But  this  prim&  facie  evidence  may  be 
rebutted  by  evidence  on  the  part  of  the  corporation,  that 
the  seal  was  not  affixed  to  the  instrument  by  their  authority. 
Under  the  plea  of  non  est  factum,  whatever  shews  that  the 
individual  had  no  contracting  mhid  may  be  given  in  evi- 
dence; so  also  that  at  the  time  of  execution  he  was  inca- 
pable of  making  a  valid  deed ;  Thompson  v.  Rock  (a).  In 
Siotfies  V.  Pearson  (6)  it  was  held,  that*  under  the  plea  of 
Don  est  factum  the  defendant  may  give  in  evidence  that  the 

(a)  1  M.  &  S.  338.  (6)  4  Esp.  255. 
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deed  was  delivered  as  an  escrow.  Nor  is  there  any  dtstioc- 
tion  in  this  respect  between  an  individual  and  a  corpora* 
tion;  as  appears  from  an  anonymous  case  in  12  Modem  {a), 
where  it  was  held|  that  where  a  person,  pretending  to  be 
mayor,  puts  the  corporate  seal  to  a  deed,  it  is  not  by  that 
the  deed  of  the  corporation.  And  Derby  Canal  v.  IVilmot, 
bart.  (6),  shews  that  the  production  of  a  deed  to  which  the 
corporate  seal  has  been  affixed  by  order  of  the  Company, 
does  not  exclude  evidence  as  to  the  circumstances  which 
accompanied  the  execution.  No  authority  is  given  by  any 
of  the  acts  of  parliament  to  delegate  business  of  this  de- 
scription to  a  committee.  This  is  no  more  the  deed  of  the 
corporation,  than  a  deed  executed  by  an  attorney  acting 
under  an  invalid  power  of  attorney  is  the  deed  of  the  prin- 
cipal. The  71st  section  of  the  act  of  1  8c  2  Geo.  4,  which 
enacts  that  the  directors  for  the  time  being  shall  have  the 
custody  of  the  common  seal  of  the  Company,  and  shall 
have  full  power  and  authority  to  use  the  same  for  the 
affairs  ^nd  concerns  of  the  Company,  and  shall  have  full 
power  and  authority  to  direct,  manage,  and  transact  the 
affairs  and  business  of  the  Company,  does  not  authorize 
them  to  aflSx  the  seal  to  such  a  deed  as  that  to  which  it  was 
affixed  by  the  directors  in  this  iustance. 

The  deed  is  made  for  a  purpose  not  warranted  by  the 
act,  the  object  of  the  legislature  in  passing  the  act  having 
been  to  form  a  Company  for  the  purpose  of  supplying  the 
metropolis  with  gas  and  coke,  and  not  a  Company  for  the 
granting  of  annuities,  as  this  Company  might  become  if 
the  plaintiff  were  allowed  to  recover;  Broughton  v.  Mati' 
Chester  and  Salford  Waterworks  (c\  Hill  v.  Manchester 
and  Salford  Waterworks  {d). 

But,  supposing  the  Company  at  large  to  have  the  power 
to  grant  such  annuity,  yet  they  have  not  conformed  to  the 
provisions  of  the  act  in  several  respects.  The  meeting, 
which  was  a  special  general  meeting,  was  not  summoned 


(a)  Case  728,  p.  423. 
(6)  9  East,  360. 


(c)  3  Bam.  &  Alders.  1. 
{d)  2  Barn.  &  Adol.  544. 
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according  to  the  provisions  of  the  70th  and  6l8t  sections. 
The  70th  section  gives  power  to  the  directors^  at  any  time 
and  for  any  purpose,  to  call  a  special  general  meeting,  of 
which  notice  is  to  be  given,  by  advertisement  in  two  daily 
newspapers,  ten  days  at  least  previously  to  the  meeting, 
and  also  by  letter  from  the  clerk  of  the  Company,  sent  to 
each  proprietor  entitled  to  vote  at  such  meeting ;  and  by 
the  61  St  section  it  is  enacted,  that  no  business  shall  be 
transacted  at  any  special  general  meeting  besides  the  busi- 
ness for  which  it  shall  have  been  called.  From  the  books, 
which  are  made  evidence  by  the  60th  clause  of  the  act,  it 
appears  that  the  notice  given  for  the  purpose  of  calling  the 
meetings  at  which  the  resolutions  affecting  the  question  as 
to  this  annuity  were  passed,  did  not  mention  this  particular 
business,  and  therefore  the  proprietors  had  no  power  to 
transact  the  business  of  the  annuity  at  either  of  the  meet- 
ings. 

The  76th  section,  which  gives  power  to  the  Company  at 
their  general  or  special  general  meetings  to  make  rules, 
orders  and  bye-laws  for  the  good  government  of  the  Com- 
pany, and  for  regulating  the  proceedings  of  the  directors, 
and  for  regulating  all  officers,  workmen  and  servants  em- 
ployed in  the  affairs  of  the  Company,  and  which  therefore, 
if  the  granting  of  this  annuity  be  not  inconsistent  with  the 
general  purposes  for  which  the  Company  was  established, 
might  enable  the  proprietors  to  have  authorized  the  di- 
rectors to  execute  this  deed,  requires  that  such  rules, 
orders  and  bye*laws  shall  be  under  the  common  seal  of  the 
Company,  and  countersigned  by  the  clerk.  The  resolutions 
in  this  case  were  simply  entered  in  the  Company's  books 
and  signed  by  the  clerk,  and  were  not  under  seal.  DuU' 
ston  v.  Imperial  Gas  Light  and  Coke  Company  (a). 
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Platif  in  reply.  There  is  no  analogy  between  the  pre- 
sent case  and  those  which  have  been  cited  respecting  the 
execution  of  a  deed  by  an  individual.  It  is  admitted  that 
under  the  plea  of  non  est  factum,  it  may  be  shewn  that 

(a)  3  Barn.  &  Adol.  125. 
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the  party  who  has  affixed  his  seal  had  no  contracting  mind, 
or  was  covert,  or  an  infant,  or  in  any  way  incapable  of 
making  a  valid  deed,  or  that  the  deed  was  delivered  lis  an 
escrow  ;  because  in  all  those  cases  the  evidence  shews  that 
it  never  was  a  deed.  The  entries  which  are  offered  in  evi- 
dence in  this  case  do  not  go  to  shew  thist  the  deed  is  void; 
for  this  was  an  affair  and  concern  of  the  Company,  and 
therefore  the  directors  had  power  under  the  act  to  aflSz  the 
seal  to  any  deed  relating  to  it:  Sect.  6l.  In  this  case 
the  seal  was  affixed  by  some  of  the  actual  directors,  no 
fraud  being  practised  upon  them ;  and  there  is  therefore  no 
similarity  between  this  case  and  that  of  the  pretended 
mayor.  It  is  said  that  the  act  has  declared  that  the  books 
of  the  Company  shall  be  evidence.  That  is  true  as  between 
the  different  members  of  the  Company,  but  not  as  against 
strangers.  It  is  absurd  to  say  that  in  order  to  os&ble  the 
directors  to  affix  the  corporate  seal  there  must  be  a  resolu- 
tion to  that  effect  under  seal;  for  it  might  be  also  said  that 
there  should  b6  a  resolution  under  seal  to  enable  them  to 
make  this  resolution.  In  the  case  of  .Dumton  v.  Imperial 
Gas  Light  Company  (a),  the  resolution  which  formed  the 
supposed  contract  upon  which  the  action  was  brought  was 
not  under  the  seal  of  the  Company.  In  Broughton  v.  Man* 
Chester  and  Salford  Waterworks,  the  action  was  brought 
upon  a  bill  of  exchange  accepted  by  the  Company;  and  the 
ground  of  the  decision  waS;  that  if  the  Company  were 
permitted  to  accept  bills  of  exchange  payable  at  less  than 
six  months  after  date,  the  provisions  of  the  several  acts 
relating  to  the  Bank  of  England  would  be  avoided.  The 
same  reason  does  not  apply  to  the  deed  upon  which  the 
action  is  brought  in  the  present  case. 

It  is  contended  that  the  granting  of  this  annuity  was  not 
an  act  done  in  furtherance  of  the  general  object  for  which 
the  Company  was  established.  The  payment  of  their 
servants  must  be  within  the  scope  of  the  act;  and  this 
deed,  upon  the  face  of  it,  is  given  by  way  of  remuneration 
for  past  services. 

(a)  3Barn.  &Adol.  125. 
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At  a  subsequent  day  in  this  ternii  the  judgment  of  the         idss. 
Court  wag  delivered  by  ^<^^/^-/ 

Den  MAN,  C.J. — In  this  case  the  question  turned  upon  x>. 

the  validity  of  an  annuity  granted  by  the  Company  to  Mr.    i*""?*'*^ 
nt     I.        i_     ■     .  .  •      1    .  .  ,         .  Gas  Light 

i^iarke,  who  had  been  m  their  service,  and  which  was  m     Compart. 

the  nature  of  a  retiring  pension  given  to  that  gentleman  on 

the  cesser  of  his  services  to  the  Company. 

It  was  contended,  in  the  first  place,  that  this  deed  was  First  point,— 
void,  as  not  having  been  executed  in  conformity  with  the  ^^^^  ^[ 
provision  of  the  act  of  parliament  by  which  the  Company  sons  having 
was  constituted ;  and  the  case  was  put  of  the  seal  of  a  cor-  ^  custody. 
poration  affixed  by  one  who  had  assumed  the  office  of 
mayor.     But  here  the  seal  was  undoubtedly  applied   by 
those  who  bad  the  legal  custody  of  it,  that  is,  the  directors 
of  the  Company. 

It  was  further  contended  that  the  deed  was  for  a  purpose  Second 
not  warranted  by  the  act ;  and  Broughion  v.  The  Manchester  Tf  Lnnuity™  u- 
and  Salford  Waterworks  was  supposed  to  apply.  In  that  ^^^^^^  hy 
case  the  Court  decided  that  a  bill  of  exchange  could  not 
bind  the  Company,  who,  as  the  plaintiff  was  bound  to 
know,  could  only  contract  under  seal ;  otherwise  the  corpo- 
ration would  become  a  banking  company  instead  of  a 
company  for  supplying  the  town  of  Manchester  with  water. 
So,  it  was  argued,  on  the  part  of  the  defendant's  counsel, 
tliat  this,  which  is  a  company  for  supplying  London  with 
gas,  would  be  converted  into  a  company  for  granting  annui- 
ties, if  a  deed  of  this  kind  were  to  be  sustained.  We  are, 
however,  of  opinion  that  the  general  authority  confided  to 
the  directors  to  manage  the  concerns  of  the  Company  may 
well  authorize  a  grant  like  this ;  parti«*u1arly  to  an  officer 
entitled  to  a  salary,  wishing  to  retire  from  ill  health,  and 
agreeing  to  abstain  from  transferring  his  services  to  any 
other  company. 

A  third  objection  was,  that  no  such  contract  could  be  Third  point,— 
made   without  the   consent  of  the  general  body  of  pro-  ^UJ^d''^'^ 
prietors,  called  together  by  notice  for  this  particular  object. 
The   act   does  require  this;    and  if  we  could   distiictly 
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see  that  the  forms  prescribed  by  the  act  in  transactions 
affecting  the  Company's  property  had  not  been  complied 
with^  the  argument  on  this  point  would  be  entitled  to  great 
weight.  But|  on  the  contrary,  if  we  were  to  inquire  into  the 
facts,  we  might  perhaps  find  that  the  forms  of  the  act  had 
been  strictly  complied  with.  It  is  enough,  however,  to 
observe  that  proof  of  this  irregularity  does  not  appear  in 
plain  terms  upon  the  case ;  and  the  Company,  seeking  to 
set  aside  its  own  formal  act  on  the  ground  of  irregularity  in 
the  preliminary  proceedings,  ought  to  make  out  such  a  de- 
fence by  the  most  cogent  proof.  Although  the  special  case 
sets  out  the  proceedings  which  are  impeached  as  irregular, 
there  is  no  pretence  for  saying  that  other  proceedings 
may  not  have  taken  place  by  which  all  the  terms  required 
by  the  act  of  parliament  were  complied  with.  For  any 
thing  which  appears  in  this  case,  there  is  a  possibility 
that  due  notice  may  have  been  given  for  considering 
whether  the  proposal  made  by  the  committee  should  not 
be  carried  into  effect,  and  that  the  general  meeting  of  proprie- 
tors may  have  concurred  with  the  directors.  If  this  were 
regularly  done  before  affixing  the  seal  to  the  instrument,  all 
would  be  right ;  and  inasmuch  as  the  seal  was  set,  by  those 
who  had  the  power  of  affixing  it,  to  an  instrument  to  give 
effect  to  a'bargain  which  the  Company  had  power  to  make, 
and  as  no  fraud  is  found  in  the  case  to  attach  to  the  plain- 
tiff, and  there  is  a  possibility  upon  the  facts  set  forth  that 
the  apparent  irregularity  may  not  have  occurred,  we  think 
the  plaintiff  is  entitled  to  judgment  in  this  case. 

As  our  opinion  proceeds  upcm  the  supposition  that  the 
facts  set  forth  in  the  Company's  books  are  true,  the  ques- 
tion whether  they  were  admissible  in  their  behalf  does  not 
arise. 

Postea  to  the  plaintiff  (a). 


(a)  See  Dickmon  y.  VtUpy,  5  Mann.  &  Ryl.  126 ;  10  Barn.  &  Cressw. 

US,S.C. 
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THE  FOLLOWING  GENERAL  RULES, 

Agreed  upon  by  the  Judges  in  pursuance  of  the  statute  % 
William  4,  chap,  d9>  were  read  at  the  commefuxtnent  of 
this  Term. 

!•  It  is  Ordered,  That  every  Writ  of  Summons,  Capias,  How  many 

and  Detainer,  shall  contain  the  names  of  all  the  defendants  defendanu  tp 

be  included  in 
(if  more  than  one)  in  the  action,  and  shall  not  contain  the  process. 

name  or  names  of  any  defendant  or  defendants  in  more 

actions  than  one. 

2.  It  is  further  Ordered,  That  the  following  fees  shall  be  Fees, 
taken: 

5.     d. 

For  signing  all  Writs  for  compelling  an  appear- 
ance, whether  of  Summons,  Distringas,  Capias, 
or  Detainer,  and  whether  the  same  shall  be 
the  first  Writ,  or  an  Alias  or  Pluries  Writ,  and 
whether  the  same  shall  issue  into  the  same 
county  as  the  preceding  Writ,  or  into  a  diffe- 
rent county,         -        -        --        -        -26 

For  sealing  the  same,       -        -        -        *         -     0     7 

For  entering  an  appearance,  for  every  defendant,  -      1     0 

Unless  an  appearance  shall  be  entered  for  more 
than  one  defendant  by  the  same  attorney ;  and 
in  that  case,  for  every  additional  defendant,     -     0    4 

S.  It  is  further  Ordered,  That  the  person  serving  a  Writ  Indorsement 
of  Summons  shall,  within  three  days  at  least  after  such  ser-  vice  of  process, 
vice,  indorse  on  such  writ  the  day  of  the  week  and  month 
of  such  service,  x)therwue  the  plaintiff  shall  not  be  at  liberty 
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to  eDter  an  appearaoce  for  the  defendant,  according  to  the 
statute  ;  and  every  aiGdavit  upon  which  such  an  appearance 
shall  be  entered,  shall  mention  the  day  on  which  such  in- 
dorsement was  made. 


Indorsement  4.  It  is  further  Ordered,  That  the  Sheriff  or  other  officer 
cution  of  pro-  ^^  person  to  whom  any  Writ  of  Capias  shall  be  directed,  or 
cess.  ^|,Q  siii^ii  iii^yg   iije  execution  and  return  thereof,  shall, 

within  six  days  at  the  least  after  the  execution  thereof,  whe- 
ther by  service  or  arrest,  indorse  on  such  writ  the  true  day 
of  the  execution  thereof;  and  in  default  thereof,  shall  be 
liable  in  a  summary  way  to  make  such  compensation  for 
any  damage  which  may  result  from  his  neglect,  as  the  Court 
or  a  Judge  shall  direct. 

5.  It  IS  further  Ordered,  That  the  second  Rule  of  Hilary 
Term,  1832,  shall  be  applicable  to  all  Writs  of  Sum- 
monsy  Distringas,  Capias,  and  Detainer  issued  under  the 
authority  of  the  said  Act,  and  to  the  copy  of  every  such 
writ. 


Testatum 
writs. 


6.  It  is  further  Ordered,  That  any  Alias  or  Pluries  Writ 
of  Summons  may,  if  the  plaintiff  shall  think  it  desirable,  be 
issued  into  another  county,  and  any  Alias  or  Pluries  Writ 
of  Capias  may  be  directed  to  the  Sheriff  of  any  other  county, 
the  plaintiff  in  such  case  upon  the  Alias  or  Pluries  Writ  of 
Summons  describing  the  defendant  as  late  of  the  place  of 
which  he  was  described  in  the  first  Writ  of  Summons  ;  and 
upon  the  Alias  or  Pluries  Writ  of  Capias  referring  to  the 
preceding  writ  or  writs  as  directed  to  the  Sheriff  to  whom 
they  were  in  fact  directed. 


Form  of  tes- 
tatum writs. 


7.  It  is  further  Ordered,  That  the  Alias  or  Pluries  Writ 
of  Summons  into  another  county,  shall  be  in  the  following 
form: 

William  the  Fourth  8ic. 

To  C.  D.  of  ,  in  the  county  of  ,  late  of 
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,  in  the  coonty  of  ,  [original  county •'\        1832. 

We  command  jou,  as  before  (or  often).  We  have  com-  p^^^^^^^e- 
manded  you  (ii»)  8ic.  (jas  in  the  Writ  of  Summons  No,  i,  rales. 
in  the  Schedule  of  the  said  Act.) 

And  that  the  Alias  and  Pluries  Writ  of  Capias  shall  be 
in  the  following  form  : 

William  the  Fourth,  &c. 
To  the  Sheriff  of  ,  We  command  you  as  hereto- 

fore We  have  commanded  the  Sheriff  of  ,  that 

you  omit  not.  Sic.  {as  in  the  Writ  of  Capias  No.  4,  in 
the  Schedule  of  the  said  Jet.) 

Sf  It  is  further  Ordered,  That  in  every  Writ  of  Distringas  Non  omittas. 
issued  under  the  authority  of  the  said  Act,  a  Non  Omittas 
clause  may  be  introduced  by  the  plaintiff  without  the  pay- 
ment of  any  additional  fee  on  that  account. 

9.  It  is  further  Ordered,  That  when  the  attorney  actually  IndonemeDt 
suing  out  any  writ,  shall  sue  out  the  same  as  agent  for  an  ^'wTj^^r^J^  . 
attorney  in  the  country,  the  name  and  place  of  abode  of  oey. 
such  attorney  in  the  country  shall  also  be  indorsed  upon 
the  said  writ. 

..  10*  It  is  further  Ordered,  That  if  the  plaintiff  or  his  at*  Omitsion,  noc 
tomey  shall  omit  to  insert  in,  or  indorse  on,  any  writ  or  copy  J!^,^^^  CuT 
thereof,  any  of  the  matters  required  by  the  said  Act,  to  be  irregular. 
by  him  inserted  therein  or  indorsed  thereon,  such  writ  or 
copy  thereof  shall  not  on  that  account  be  held  void,  but  may 
be  set  aside  as  irregular,  upon  application  to  be  made  to 
the  Court  out  of  which  the  same  shall  issue,  or  to.  any 
Judge. 

11.  It  is  further  Ordered,  That  upon  all  Writs  of  Capias,  Declaration 
where  the  defendant  shall  not  be  in  actual  custody,  the    ^  ^"^  ^^^ 
plaintiff,  at  the  expiration  of  eight  days  after  the  execution 
of  the  writ,  inclusive  of  the  day  of  such  execution,  shall  be 

a)  This  appears  to  be  misco-      before  We  commanded  (or,  as  often 
pied.  •  Theori^nal  would  be,  ^  as      We  have  commanded)- yoo." 
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at  liberty  to  declare  de  bene  esse,  in  case  special  bail  shall 
p^  I  '  not  have  been  perfected  :  and  if  there  be  several  defendants, 

rales.  and  one  or  more  of  them  shall  have  been  served  only,  and 

not  arrested,  and  the  defendant  or  defendants  so  served  shall 
not  have  entered  a  common  appearance,  the  plaintiff  shall 
be  at  liberty  to  enter  a  common  appearance  for  him  or  them, 
and  declare  against  him  or  them  in  chief,  and  de  bene  esse 
against  the  defendant  or  defendants  who  shall  have  been 
arrested,  and  shall  not  have  perfected  special  bail. 

AdjoummeDt  12*  It  is  further  Ordered,  That  in  case  the  time  for  plead- 
of  pleadings      j^^g  ^^  ^j^y  declaration,  or  for  answering  any  pleading,  shall 

east  to  84th      not  have  expired  before  the  tenth  day  of  August  in  any  year, 
^^    ^'  the  party  called  upon  to  plead,  reply,  &c.  shall  have  the 

same  number  of  days  for  that  purpose  after  the  twenty- 
fourth  day  of  October,  as  if  the  declaration  or  preceding 
pleading  had  been  delivered  or  filed  on  the  twenty-fourth 
day  of  October;  but  in  such  cases  it  shall  not  be  necessary 
to  have  a  second  rule  to  plead,  reply,  &c. 

Attachmeotto  13.  It  is  further  Ordered,  That  in  case  a  Judge  shall  have 
obedience^of  ™*^®  ***  order  in  vacation  for  the  return  of  any  writ  issued 
a  Judge's  Or-  by  authority  of  the  said  act,  or  any  Writ  of  Capias  ad  Sa- 
semceof  the  tisfaciendum.  Fieri  Facias  or  Elegit,  on  any  day  in  vacation. 
Rule  of  Court.  hqJ  gu^ii  order  shall  have  been  duly  served,  but  obedience 

shall  not  have  been  paid  thereto,  and  the  same  tfaall  have 
been  made  a  Rule  of  Court  in  the  term  then  next  following, 
it  shall  not  be  necessary  to  serve  such  Rule  of  Court  or 
make  any  fresh  demand  of  performance  thereon,  but  an  at« 
tachmcnt  shall  issue  forthwith  fordisobedience  of  such  order, 
whether  the  thing  required  by  such  order  shall  or  shall  not 
have  been  done  in  the  mean  time. 

Proceedings  to       14*  It  is  further  Ordered,  That  if  any  attorney  shall,  aa 

^erc  attome    '®9"'''®^  ^7  ^^^  ***^  ^^^>  declare  that  any  Writ  of  Summons 
disavows  the    or  Writ  of  Capias,  upon  which  his  name  is  indorsed,  was  not 
proc^.^     ^    issued  by  him  or  with  his  authority  or  privity,  all  proceed- 
ings upon  the  same  shall  be  stayed  until  further  order. 
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15.  It  is  further  Ordered,  That  every  decIaratioD  shall         1832. 

in  future  be  entitled  in  the  proper  Court,  and  of  the  day  of  „    ^"^^^"^ 

.        ,    ,  .  Regulae  geiie- 

the  month  and  year  on  which  it  is  filed  or  delivered,  and  rales. 
shall  commence  as  follows  : 

Declaration  after  Summons.  Title  of  decla- 

(Venue)  A,  B.  by  £•  JP.  his  attorney  (or  in  his  own 
proper  person)  complains  of  C«  D.  who  has  been 
summoned  to  answer  the  said  A*  B.  &c. 
Declaration  after  Arrest  where  the  party  is  not  in  custody. 
(Venue)  A,  B.  by  E.  F.  his  attorney  (or  in  his  own 
proper  person)  complains  of  C.  I),  who  has  been  ar- 
rested at  the  suit  of  the  said  A.  B,  &c. 

Declaration  where  the  party  is  in  custody. 
(Venue)      A.  B.  by  E.  F.  his  attorney  (or  in  his  own 
proper  person)  complains  of  C.  D,  being  detained  at 
the  suit  of  the  said  A.  B.  in  the  custody  of  the  Sheriff 
(or  of  the  Marshal  of  the  Marshalsea  of  the  Court  of 
King's  Bench,  or  of  the  Warden  of  the  Fleet.) 
Declaration  after  the  Arrest  of  one  or  more  defendant  or  de- 
fendants,  and  where  one  or  more  other  defendant  or  defend'- 
ants  shall  have  been  served  only,  and  not  arrested. 
(Venue)      A.B.  by  E.  JP.  his  attorney  (or  in  his  own 
proper  person)  complains  of  C.  D.  who  has  been  ar- 
rested at  the  suit  of  the  said  J.  B.  (or  being  detained 
at  the  suit  of  the  said  A.  B.  as  before)  and  of  G.  H. 
who  has  been  served  with  a  Writ  of  Capias,  to  answer 
the  said  A.  B.  Sec. 

16.  And   that  the  entry  of  pledges  to  prosecute  at  the  Pledges  to  pro- 
conclusion  of  the  declaration  shall  in  future  be  discontinued,  discontinaed. 

Temterdbn,  J.  Parke, 

N.  C.  TiNDAL,  W.  BOLLAND, 

LtNDHURST,  J.  B.  BOSANQUET, 

J.  Bayley,  W,  E.  Taunton, 

J.  A.  Park,  E.  H.  Alderson, 

J.  LiTTLEDALE,  J.  PaTTBSON, 

S.  GaSELEE,  J.  GUKNEY. 

J.  Vaughan, 
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1832.  if  in  Durham,  that  by  Our  writ  under  the  seal  of  your 

_      ,  bishoprick,  to  be  duly  made  and  directed  to  the  Sheriff 

Regula  gene-  /.    ■  ..  t^     t  *  i  oi      -a* 

ralis.  of  the  county  of  Durham,  you  cause  the  said  Sheriff 

to  be  commanded]  that  he  omit  not  by  reason  of  any 

liberty  in  his  bailiwick,  but  that  he  enter  the  same  and 

take  C.  D.  of if  he  shall  be  found  in 

his  bailiwick,  and  him  safely  keep  until  he  shall  have 

given  him  bail,  or  made  deposit  with  him  according  to 

law,  in  an  action  on  promises  \pr  of  debt,  &c.]  at  the 

suit  of  A.  B,,  or  until  the  said  C.  D,  shall  by  other 

lawful  means  be  discharged  from  his  custody,  and  that 

he  further  command  him  that  on  execution  thereof  he 

do  deliver  a  copy  thereof  to  the  said  C  D.,  and  that 

the  said  writ  do  require  the  said  C.  D.  to  take  notice 

that  within  eight  days  after  execution  thereof  on  him, 

inclusive  of  the  day  of  such  execution,  he  shall  cause 

special  bail   to  be  put  in  for  him  in  Our  Court  of 

to  the  said  action,  and  that  in  default  of 

his  so  doing,  such  proceedings  may  be  had  and  taken 

as  are  mentioned  in  the  Warning  thereunder  written 

or  indorsed  thereon :  and  that  he  further  command 

the  said  Sheriff  that  immediately  after  the  execution 

thereof  he  do  return  that  writ  to  Our  said   Court, 

together  with   the  manner  in    which   he  shall  have 

executed   the   same,  and    the   day  of  the   execution 

thereof,  or  that  if  the  same  shall  remain  unexecuted, 

then  that  he  do  so  return  the  same  at  the  expiration 

of  four  calendar  months  from  the  date   thereof,  or 

sooner  if  he  shall  be  thereto  required  by  order  of  the 

said  Court  or  by  any  judge  thereof. 

Witness • at  Westminster  the 

day  of  — : ; —  in  the year  of  Our 

reign. 

> 
Memorandum  to  be  subscribed  to  the  Writ. 

N.  B. — ^This  writ  is  to  be  executed  within  four  calendar 
months  from  the  date  thereof,  including  the  day  of 
such  date,  and  not  afterwards. 
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A  Warfiing  to  the  Defendant,  v^^-^ 

1.  If  a  defendant  being  in  custody  shall  be  detained  on  Rcgalagene- 

tfais  vrrit,  or  if  a  defendant  being  arrested  thereon  shall 

go  to  prison  for  want  of  bail,  the  plaintiff  may  declare  Declaration. 

against  such  defendant  before  the  end  of  the  term 

next  after  such  detainer  or  arrest,  and  proceed  thereon 

to  judgment  and  execution. 

2.  If  a.  defendant  being  arrested  on  this  writ  shall  have  Entering  ap- 

made  a  deposit  of  money  according  to  the  statute  7th  S^^i^c^^'^ 
and  8th  George  4,  chap.  71,  and  shall  omit  to  enter  a 
common  appearance  to  the  action,  the  plaintiff  will  be 
at  liberty  to  enter  a  common  appearance  for  the  de- 
fendant, and  proceed  thereon  to  judgment  and  exe- 
cution. 

3.  If  a  defendant  having  given  bail  on  the  arrest  shall  omit  Attachment. 

to  put  in  special  bail  as  required,  the  plaintiff  may  ij*iI^b*ond? 
proceed  against  the  sheriff  or  on  the  bail  bond. 

4.  If  a  defendant  having  been  served  only  with  this  writ.  Entering  ap- 

,  ,     .  I    11  >  pearauce,  after 

and  not  arrested  thereon,  snail  not  enter  a  common  service  ef 

appearance  within  eight  days  after  such  service,  the  P^'^x^e^- 

plaintiff  may  enter  a  common  appearance  for  such 

defendant,   and    proceed    thereon   to   judgment  and 

execution. 

Indorsements  to  be  made  on  the  Writ  of  Capias. 

Bail  for  ^  by  affidavit 

Or 
Bail  for  £  by  order  of  [naming  the 

judge  making  the  orderly  dated  the  day 

of 

This  writ  was  issued  by  E.  F,  of 

attorney  for  the  plaintiff  [or  plaintiffjs]  within  named. 

Or 
This  writ  was.  issued  in  person  by  the  plaintiff  within 
named  [mention  the  city,  town  or  parish,  and  also  the 

qf2 


Regola  gene* 
Talis. 
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name  of  the  hamlet,  street,  and  number  of  the  house  of 
the  plaintiff* s  residence ^  ij  any  such  there  6e]. 

N.  C.  TiNDAL,         J.  Parke, 
LyndhursTi  W.  Bolland, 

J.   BaYLEY,  J.  B.  BOSANQUET, 

J.  A.  Park,  W.  E.  Taunton, 

J.  LiTTLEDALE,  £.  H.  AlDERSON, 

S.  Gaselbe,  J.  Patteson, 

J.  VaVOHAN,  J.  GURNBY. 


MEMORANDA. 

On  the  4th  of  November  died  the  Right  Honourable 
Charles  Lord  Tenterden,  Lord  Chief  Justice  of 
England,  having  been  appointed  to  the  office  upon  the 
«ame  day  in  November,  1818. 

He  was  succeeded  by  Sir  Thomas  Denman,  Knight, 
his  Majesty's  Attorney-General,  who  was  called  to  the 
degree  of  Serjeant-at-Law,  and  gave  rings  with  the  motto 
^^  Lex  omnibus  una,'*  and,  on  the  8th  day  of  November, 
was  sworn  into  his  office,  before  the  Lord  Chancellor,  and 
took  his  seat  on  the  bench  on  the  following  day. 

Sir  William  Home,  Solicitor-General  to  his  Majesty, 
-succeeded  to  the  office  of  Attorney-General ;  and  John 
Campbellf  of  Lincoln's  [nn.  Esquire,  one  of  his  Majesty's 
Counsel,  was  appointed  Solicitor-General  to  bis  Majesty, 
and  was  knighted. 

On  the  first  day  of  this  term,  John  Beames,  Robert 
Mounsey  Rolfe,  and  Clement  Tudway  Swanston,  of  Lin- 
coln's Inn,  Esquires,  and  Henry  Halt  Joy,  of  the  loner 
Temple,  Esquire,  having  been,  during  the  preceding  vaca- 
tion, appointed  his  Majesty's  Counsel  learned  in  the  law, 
were  called  within  the  bar,  and  took  their  seats  accord- 
ingly. 
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BuNNEY  and  another  v.  Poyntz,  Esq.  M.  P.  «^^  ,^ 

Trover  for  twenty  tons  of  hay.     At  the  trial  before  A  vendor  who 
Liitledale,  J .  at  the  Berkshire  spring  assizes  in  1832,  the  ,nenta"pro^' 

following    facts    appeared: — On  the    5th  January  1830,  missorynote 
-^     ,  ,  and  negotiates 

DavU,  an  auctioneer,  was  employed  by  the  defendant  to  jt,  loses  his 

sell  a  quantity  of  hay  by  auction.     One  of  the  conditions  **®" '  ^\*^^^  " 

*•'•'•'  ,  not  revived 

of  sale  was,  that  the  purchaser  should  pay  down  4f .  in  the  upon  the  dis- 
pound  in  part  payment  for  each  lot;  another  condition  was,  n^"e^!JJh°ch  is 
that  an  immediate  deposit  of  20  per  cent,  should  be  made,  outstanding  in 
and  that  three  mouths  credit  should  be  given  upon  approved  ^^  indorsee. 
security,   within   seven   days  of  the  sale,  for  payment  of 
the  remainder.     The  sixth  condition  was,   that   the   lots 
should  be  taken  away  with  all  faults  at  the  buyers*  expense 
within  forty  weeks  after  the  sale.    The  seventh  condition 
was,  that  on  non-compliance  with  the  above  conditions,  the 
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1833.  money  deposited  upon  part  should  be  forfeited,  the  lots 
uncleared  by  the  time  resold  by  private  or  public  sale,  and 
the  de6ciency«  if  any,  made  good  by  the  defaulter.  At 
the  sale  Smallbone  became  the  purchaser  of  twenty-six  tons 
of  hay,  subject  to  the  conditions  of  sale,  at  the  sum  of  70/. 
Davis,  instead  of  acting  in  pursuance  of  the  conditions  of 
sale,  took  a  promissory  note  from  the  purchaser  and  one 
Drewe,  for  the  whole  amount  of  the  purchase  money,  drawn 
on  6th  January,  payable  three  months  after  date.  Davis 
paid  this  promissory  note  into  the  bank  of  the  plaintiffs, 
who  discounted  the  bill,  and  placed  the  amount  to  his 
credit.  At  this  time  Davis  was  indebted  to  the  plaintiffs 
in  a  sum  exceeding  the  amount  so  placed  to  his  credit,  and 
subsequently  became  bankrupt.  The  bill  when  presented 
by  the  plaintiffs  to  Smallbone  was  dishonoured  by  him. 
Within  a  fortnight  after  the  sale,  Smallbone  cut  several 
portions  of  hay,  amounting  to  about  six  tons,  and  then  by 
the  command  of  the  defendant,  with  whom  it  appeared 
Davis  had  not  accounted  for  the  price,  he  was  prevented 
from  cutting  any  more.  No  further  attempt  was  made  by 
Smallbone  to  remove  the  hay,  and  on  the  <)th  of  Septem- 
ber the  plaintiffs,  who  continued  to  be  the  holders  of  the 
bill,  purchased  from  him  the  remainder  of  the  hay  for  75/.,  it 
being  agreed  that  the  note  for  70/.  given  by  Smallbone,  should 
be  deemed  as  a  payment  of  part  of  the  purchase  money, 
and  that  5l,  should  be  paid  at  the  time  of  signing  the  agree- 
ment. On  the  22d  September  the  plaintiffs  demanded 
the  hay,  which  the  defendant  refusing  to  deliver  up,  the 
present  action  was  commenced.  It  was  urged  on  the  part 
of  the  defendant  that  he  had  a  lien  upon  the  hay  for  the 
amount  of  the  purchase  money.  The  learned  judge  told  the 
jury  that  the  plaintiffs  stood  in  the  same  situation  as  Small" 
bone,  and  that  if  they  thought  that  Smallbone  had  been  pre- 
vented by  the  defendant  from  removing  the  hay  before  the 
note  became  due,  the  lien  of  the  defendant  was  gone,  and 
the  plaintiffs  were  entitled  to  recover;  but  if  they  thought 
'that   the    defendant'  had    not   prevented   Smallbone   from 
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reraoviog  the  hay,  upon  the  dishonour  of  the  bill  at  the  1833. 
end  of  the  three  months,  the  vendor's  lien  revived,  and  in 
that  case  Smallbone  had  no  right  to  sell  nor  the  plaintiffs 
to  recover.  The  jury  found  a  verdict  for  the  defendant.  . 
In  Easter  term  following,  Talfourd  moved  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside  and  a 
new  trial  had,  upon  two  grounds:  first,  that  the  delivery  of 
part  of  the  hay  vested  the  right  to  the  possession  of  the 
whole  in  Smallbone,  and  that  consequently  no  lien  could 
attach;  and  secondly,  that  Davis,  as  the  agent  of  the  de- 
fendant, having  taken  the  promissory  note  of  the  purchaser 
and  negotiated  it,  the  lien  of  the  vendor  could  not  revive 
whilst  the  note  was  unpaid,  and  continued  outstanding  in 
the  hands  of  the  plaintiffs  as  indorsees.  The  Court  re- 
fused to  grant  a  rule  upon  the  first  point  (a)  made,  but 
upon  the  second  granted  a  rule  nisi;  against  which. 

Justice  now  shewed  cause.  The  question  is,  whether 
the  circumstance  of  the  hay  remaining  until  after  the 
period  of  credit  had  expired,  does  not  revive  the  defend- 
ant's lien  for  the  amount  of  the  purchase  money.  During 
the  period  of  credit  the  right  of  lien  would  not  exist,  but 
after  tliat  time  had  elapsed,  it  would  revive.  In  Bloxam  v. 
Saunders  (b),  this  point  was  contemplated  by  Mr.  Justice 
Bayley,  but  no  decision  was  pronounced  upon  it.  That 
case  was  followed  by  'Sew  v.  Swain  (c),  in  which  Mr.  J. 
Bayley  says,  where  the  owner  of  goods  sells  on  credit  the 
buyer  has  a  right  to  immediate  possession ;  but  if  he  suffer 
the  goods  to  remain  until  the  period  of  payment  has 
elapsed,  and  no  payment  is  in  fact  made,  then  the  seller 
has  a  right  to  retain  them.  From  the  case  of  Camidge  v. 
AUenby{d),  it  appears  that  a  promissory  note  is  no  satis- 

(a)  After  a  part   delivery  the  (6)  7  Dowl.&Ryl.396;  4Barn« 

vendor  may  retain  the  residue  for  &  Cressw.  94 1. 

the  price  or  for  the  balance  re-  (c)  1  Danson  &r  Lloyd,  Mercan* 

roaining  doe ;  Blake  v.  NichoUoHf  tile  Cases,  193* 

3  M.  &  S.  167-  (d)  6  B.  &  C.  373. 
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18S3.  faction  of  a  debt>  unless  that  note  be  valuable.  Previously 
to  the  expiration  of  credit  there  was  no  demand  made  to 
take  away  the  hay.  The  only  request  which  was  ever  made 
was  to  cut  the  hay  in  small  parcels.  This  the  purchaser 
had  no  right  to  do.  The  condition  at  the  sale  was,  that 
the  purchaser  should  take  the  whole  of  the  hay  away. 

Talfourd  in  support  of  the  rule.  It  is  not  necessary  to 
review  the  evidence.  The  present  case  is  distinguishable 
from  those  cited,  as  the  security  here  is  outstanding.  Mr. 
Poyntz  did  not  himself  take  the  security,  but  it  was  re- 
ceived by  his  agent  who  discounted  it,  and  received  the 
proceeds.  It  must,  however,  be  taken  to  have  been  re- 
ceived by  him  and  negotiated  by  him.  The  holder  of  the 
bill  has  still  a  right  to  sue  upon  it.  Poyntz  has  never  been 
called  upon  to  take  up  the  bill.  The  authority  given  to 
Davis  was,  not  to  sell  by  auction,  but  to  make  the  best  he 
could  of  the  articles  sold.  He  had,  therefore,  authority  to 
sell  in  what  manner  he  thought  proper,  and  in  pursuance 
of  the  authority  given  him  he  took  this  promissory  note. 
In  Kearslake  and  another  v.  Morgan{a),  the  payee  of  a 
promissory  note  pleaded  that  he  indorsed  the  promissory 
note  to  the  plaintiffs  for  and  on  account  of  the  debt  for 
which  the  action  was  brought;  and  it  was  held  to  be  a 
good  plea,  and  that  it  was  not  necessary  to  state  that  the 
note  had  been  dishonoured.  An  outstanding  note  is  there« 
fore  satisfaction  of  a  debt.  In  Horucastle  and  another  v« 
Farren  (6),  the  owner  of  a  ship  having  a  lien  on  certain 
goods  until  the  delivery  of  good  and  approved  bills  for  the 
freight,  took  a  bill  of  exchange  in  payment,  and  though  be 
objected  at  the  time  to  its  sufficiency,  he  afterwards  nego- 
tiated it.  Abbott,  C  J /\n  that  case,  says,  "  I  thought  at  the 
trial  that  the  negotiation  of  the  bill  was  to  be  taken  as 
against  the  party  negotiating  it,  as  an  approbation  of  the 
bill  by  him ;  and  the  owners  of  the  ship  having,  by  this  act, 
declared  their  approbation  of  the  bill  in  question,  had  lost 

(tf)  5  T.  R,  6J3.  {h)  3  B.  &  Aid.  497. 
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tbeir  lien  on  the  goods.     I  am  still  of  the  same  opinion."        ]833. 

To  all  intents  and  purposes  Mr.  Poi/ntz  has  been  paid. 

The  question  is*  which  of  two  innocent  parties  shall  suffer. 

There  is  no  imputation  of  fraud.    This  case  arose  out  of      Poyntz. 

the  misconduct  of  Dat7iA;  Poyn/z,  therefore,  whose  agent 

Davis  was,  ought  to  be  the  person  to  suffer. 

Cur.  adv.  vult. 

At  a  subsequent  day  the  judgment  of  the  Court  was 
delivered  by 

Denman»  C.  J.  who»  after  stating  the  facts  of  the  case, 
and  referring  to  what  bad  taken  place  upon  the  motion  for 
a  new  trial,  said :  It  was  argued  upon  this  rule  that  the  agent 
of  the  vendor  having  taken  the  promissory  note  of  the 
vendee  and  negotiated  it,  the  lien  of  the  vendor  did  not 
revive  upon  the  dishonour  of  the  note,  which  was  outstand- 
ing in  the  hands  of  an  indorsee.  We  are  of  opinion  that 
this  argument  was  right.  We  think  that  the  defendant 
is  not  to  be  considered  as  an  unpaid  vendor,  and  that  be 
had  no  right  to  retain.  Davis  took  the  note  as  agent  of 
the  vendor  and  obtained  money  upon|t;  and  it  is  no  matter, 
as  between  Smdlibone  and  the  defendant,  how  Davis  applied 
the  money  which  he  had  received.  By  agreement  between 
SmaUbone  and  the  plaintiffs,  who  are  the  holders  of  the 
note,  the  hay  is  sold  to  them.  Under  all  the  circumstances 
we  think  that  the  defendant  must  be  considered  as 
bound  to  deliver  up  the  hay  to  the  plaintiffs.  The  rule 
must,  therefore,  be  made  absolute  for  a  new  trial ;  but  we 
think  it  probable  that  no  new  trial  will  be  had,  after  we 
have  stated  so  explicitly  our  opinion  of  the  law  as  it  arises 
upon  the  facts  proved  in  this  case. 

Rule  absolute. 
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Admissions  by 
the  under-she- 
riff not  accom- 
panying an  act 
done  ui  his 
official  charac- 
ter, held,  not 
receivable  in 
evidence  to 
charge  the 
sberiff. 


CASES  IN  THE  KINGS  BENCH, 

Snowball,  who  Sec.  v.  Sir  Haruy  Goodrichb,  Bart* 

Debt  qui  tam  against  the  sheriff  of  Yorkshire  for  extor^ 
tion.  At  the  trial  at  the  Yorkshire  spring  assizes,  1 832,  before 
Alderson,  J.,  an  examined  copy  of  the  writ  of  capias  ad 
satisfaciendum,  in  executing  which  extortion  was  alleged  to 
have  been  committed,  with  the  return  thereto,  was  offered 
in  evidence.  Upon  the  writ  was  indorsed  the  name  of  Bay- 
ley  as  the  officer  to  whom  the  warrant  had  been  directed. 
In  order  to  shew  that  Bayley  was  the  sheriff's  officer  and 
had  executed  the  warrant,  evidence  was  offered  of  declara- 
tions made  by  the  under-sheriff  whilst  he  was  in  office  and 
after  the  writ  was  returned,  in  a  conversation  with  the  per- 
son who  afterwards  became  the  attorney  for  the  plaintiff  in 
the  original  action  in  which  the  execution  had  issued,  that 
Bayley  was  the  officer  of  the  sheriff  who  had  executed  the 
warrant  issued  in  pursuance  of  the  writ,  upon  which  his 
name  was  indorsed.  The  learned  judge  rejected  this  evi- 
dence, and  the  plaintiff  was  nonsuited.  In  Easter  term, 
1832,  a  rule  nisi  to  set  aside  the  nonsuit  and  for  a  new  trial 
was  obtained  by  J^  Williams,  against  which 


Creuwell  now  shewed  cause.  The  question  is,  whether 
the  learned  judge  was  right  in  rejecting  evidence  of  decla- 
rations by  the  under-sheriff  during  his  continuance  in  office. 
Any  act  of  the  under-sheriff  done  in  the  regular  course  of 
his  duty,  may  be  admissible  in  evidence  against  the  sheriff. 
The  under-sheriff  may  have  authority  to  indorse  on  a  writ 
the  name  of  the  party  by  whom  it  was  executed,  because 
the  maker  of  such  an  indorsement  is  strictly  within  the 
course  of  his  duty;  and  if  that  were  proved  it  might  be 
evidence  against  the  sheriff;  but  the  under-sheriff  cannot  fix 
his  principal  by  voluntary  admissions,  because  he  has  no 
authority  for  making  such  admissions.  Unless  the  plaintiff 
can  shew  that  the  declarations  were  made  whilst  the  party 
making  them  was  acting  for  the  sheriff,  they  ought  not  to 
be  admitted. 
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J.  WillianUj  contri.  If  the  admissions  had  been  made 
after  the  under-sheriff  was  out  of  office,  it  could  not  be  con- 
tended that  they  would  be  admissible.  At  the  trial  the 
admissions  were  assimilated  to  the  indorsement  on  the  back 
of  the  writ.  Proof  of  the  writ  was  given  by  the  produc- 
tion of  an  examined  copy,  upon  which,  however^  appeared 
the  name  of  Bayleif.      It  is  admitted  that  this  was  not  siif- 

-  ficient  evidence  to  connect  Bayley  with  the  sheriff, '  and 
proof  was  in  consequence  offered  of  a  declaration  by  the 
under-sheriff  that  Baj^ley  was  an  officer  of  the  sheriff,  and 
had  been  employed  in  the  execution  of  the  particular  writ. 
There  is  no  rule  or  order  of  Court,  nor  any  act  of  parlia- 
ment, which  directs  that  the  name  of  the  bailiff  shall  be 
upon  the  writ.  The  indorsement  is  therefore  merely  parol 
secondary  evidence  of  the  execution  by  the  particular  officer 
whose  name  is  indorsed.  If  this  indorsement  had  been  by 
the  lowest  clerk,  it  woiUd  have  been  in  effect  only  a  decla- 
ration by  that  clerk ;  and  if  this  is  admitted  in  evidence,  d 

fortiori  the  declaration  of  the  under-sheriff,  who  is  the 
highest  person  in  the  office,  must  be  receivable.  In  the 
case  of  Drake  v.  Sykes  (a),  Law  and  Scarlett  contended 
that  the  appointment  of  a  bailiff  is  evidence  of  a  general 
privity  between  him  and  the  sheriff,  so  as  to  fix  the  sheriff 
with  his  acts;  and  they  cited  the  case  of  Yabs/ey  v.  Doble{b), 
in  which  the  under-sheriff's  confession  of  an  escape  was  held 
evidence  of  the  fact  in  an  action  against  the  sheriff,  because 
the  under-sheriff  gives  him  a  bond  to  save  him  harmless, 
and  therefore  in  effect  the  confession  goes  to  charge 
himself.  But  Lord  Ketiyon  said  that  the  case  cited  was 
distinguishable  from  the  case  then  before  the  Court,  be- 
cause the  under-sheriff  is  the  general  agent  of  the  sheriff, 
which  is  not  the  case  with  a  bailiff:  and  Laterence,  J. 
says,  **  The  admission  of  the  under-sheriff  may  affect 
the  high  sheriff,  because  he  is  the  general  officer  of  the 
sheriff,  but  I  do  not  think  that  the  bailiff  is  his  general 
officer."     But  it  is  said  here  that  the  declaration  was  not 
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Snowball 
qai  tam 

V. 
GOOURICUE, 

Bart. 


(a)7T.  U.  113. 


(b)  1  Ld.  Raymond,  190. 
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183S.        made  in  the  course  of  the  under-sheriff's  duty.     It  was  not 
„      ""  made  in  the  course  of  the  transaction,  but  it  was  made  while 

SVOWBALL  •  '  r% 

qui  tain  he  was  under-sheriff;  and  with  respect  to  the  bailiff — [Den- 
GooD^icHE  ^''^^f  C-  ^'  ^^^  declarations  of  the  bailiff  are  only  admis- 
Bart.  sible  when  they  form  part  of  the  transaction.  What  differ- 
ence is  there  between  one  agent  and  another?]  The  under- 
sheriff  is  in  point  of  fact  the  principal.  It  is  submitted 
that  an  admission  by  an  under-sheriff,  during  his  under- 
shrievalty,  of  matter  connected  with  his  duty  as  under-sheriff 
and  done  in  the  course  of  the  practice  of  his  office^  regard- 
ing an  act  done  while  he  was  in  office,  is  sufficient  evidence 
to  go  to  the  jury.  [Paitesorij  J.  In  the  case  of  Norih  v. 
Miles  (a),  declarations  of  a  bailiff  were  held  admissible,  al- 
though not  immediately  connected  with  the  transaction.] 

Den  MAN,  C.J. — ^The  language  of  Lord  Kenyan,  and 
also  of  the  case  in  Lord  Raymond,  is  strong  to  identify 
the  sheriff  and  under-sheriff  during  the  year ;  but  as  it  is  a 
question  of  considerable  importance,  we  will  take  time. 

Cur,  adv.  vuli. 

On  the  following  day  the  judgment  of  the  Court  was  de- 
livered by 

Den  MAN,  C.  J. — We  think  that  the  rule  must  be  dis- 
charged. We  are  of  opinion  that  the  declarations  of  the 
under-sheriff  are  insufficient  to  bind  the  sheriff,  unless  they 
appear  to  have  been  made  with  reference  to  a  matter  in 
which  the  under-sheriff  himself  is  the  party  to  be  charged. 

Rule  discharged. 

(a)  1  CaiDpb.389>  In  that  case  on  that  occasion  must  be  consi* 
the  declarations  were  made  b^  the  dered  as  part  of  his  act  touching 
bailiff  to  the  plaintiff's  attorney,  the  execution  of  the  writ,  and  the 
when  remonstrated  with  for  not  declarations  were  admitted  to  con- 
executing  the  writ;  and  Lord  El-  tradict  the  bailiff's  testimony. 
lenborough  held  that  what  he  said 
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Doe  dem.  Baggalby  v.  Hakes  and  others. 


lUlECTMENT  to  recover  the  toll-houses  and  toll-gates  A  iDortgiige 
upon   the  turnpike-road   from  Lawton   to  Bursleni   and  ^.  b,  C.  i). 
Newcastle«under-Lyne,  in  the  county  of  Stafford.    At  the  *"*^  ■^•>  "• 
trial  of  the  cause  before  LiUledale,  J.  at  the  Stafford  spring  turnpike  road, 
assizes,  1832,  the  following  facts  appeared.  dat^b^shew- 

The  lessor  of  the  plaintiff  was  mortgagee  of  the  tolls,  ing  that  A., 
toll-houses,    and   toll-gates,  and  the   nominal  defendants  "^^l  ^r^^""^ 
were  the  lessees  of  the  tolls.    The  mortgage  was  by  a  ^"c  "^'^"y 
deed-poll  executed  by  John  Adams^  R.  if.  Haywood,  £•  Wn  appoint- 
Wood,jnu.,  Thomas  Hulme,  and  R.  H.  Sharp,  as  trustees  ^  ^""^""[^i: 

,  ,  as  reouircd  Dy 

of  the  turnpike;  and  it  was  proved  that  all  these  gentlemen  the  local  act. 
had  acted  as  trustees,  Haywood  for  nine  years,  before  the 
execution  of  the  mortgage  deed.  It  was  requisite  under  the 
local  acts  relating  to  this  turnpike  trust  (a),  that  a  mort- 
gage or  charge  upon  the  property  should  be  executed  by  at 
least  five  of  the  trustees.  It  was  contended  on  the  part  of 
the  defendants  that  the  mortgage  was  not  valid,  because 
Haywood  had  not  been  legally  appointed,  inasmuch  as  his 
appointment  was  not  under  the  hands  and  seals  of  the 
trustees  (6).  To  prove  this  the  books  of  the  clerk  to  the 
trustees  were  offered  in  evidence,  from  which  it  appeared 
that  the  resolution  or  order  for  Haywood's  appointment 


(a)  3  Geo.  3,  S3  Geo,  3,  and  45 
Geo.  3. 

(6)  By  the  act  of  3  Geo.  3,  trus- 
tees were  nominated,  and  it  was 
enacted  that  when  any  trustee 
should  die  or  refuse  to  act,  it 
should  be  lawful  for  the  surviving 
or  remaining  trostees,  or  any  five 
or  more  of  them,  by  writing  onder 
their  hands  and  seals,  to  elect  one 
other  person,  qualified  as  therein 
meotjoned,  to  be  a  trustee,  in  the 
room  of  such  trustee  so  deceased 
or  refusing  to  act;  but  that  notice 


in  writing  of  the  time  and  place  of 
meeting  for  every  such  election 
should  be  given  in  the  manner 
therein  mentioned;  and  all  persons 
who  should  be  so  elected  were 
thereby  invested  with  the  same 
powers  as  the  persons  in  whose 
places  they  should  be  respectively 
chosen.  By  the  S3  Geo.  3,  and 
45  Geo.  3,  additional  trustees  are 
appointed,  and  the  same  power  of 
nominating  new  trustees  is  con- 
tinued. 


N 
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1833.  was  signed  only  by  the  clerk  of  the  trustees  in  the  name  of 
the  meeting.  Campbell,  for  the  plaintiff,  objected  that 
these  books  were  not  admissible  in  evidence,  and  that 
under  the  General  Turnpike  Act  it  was  sufficient  to  prove 
that  the  party  acted  as  a  trustee.  The  learned  Judge, 
however,  was  of  opinion  that  the  entries  in  the  books  were 
admissible  to  shew  how  the  trustees  were  appointed,  and 
said,  "  In  a  common  case  a  mortgagee  could  not  set  up 
his  want  of  title,  but  this  is  a  very  peculiar  kind  of  mort- 
gage— the  mortgagor  is  not  to  be  personally  liable.  £ 
think,  therefore,  it  is  competent  to  the  defendants  to  shew 
that  Haywood  was  not  regularly  appointed.''  The  evidence 
having  been  received,  his  lordship  nonsuited  the  plaintiff, 
but  gave  leave  to  move  to  set  aside  the  nonsuit,  and  enter 
a  verdict  for  the  plaintiff.  In  Easter  term  following  Camp- 
bell  obtained  a  rule  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside,  and  a  verdjct  entered  for  the  plaintiff; 
against  which 

Talfourd  now  shewed  cause.  The  nonsuit  in  this  case 
was  right.  In  the  case  of  Fairtitle  dem.  Mytion  v.  Gi7- 
bert  (a),  seven  of  the  trustees  of  the  turnpike  roads  were 
enabled  to  assign  the  tolls  to  any  person  who  should 
advance  money  thereon.  The  trustees  mortgaged  the  tolls, 
and  also  the  toll-houses  and  toll-gates.  At  the  trial  of  the 
ejectment  for  the  toll-houses  and  toll-gates,  it  was  argned 
that  the  act  did  not  warrant  the  trustees  in  mortgaging  the 
toll-gates.  The  judge  being  of  that  opinion,  nonsuited  the 
plaintiff.  A  motion  was  made  to  set  aside  the  nonsuit,  on 
the  ground  that  some  of  the  defendants  having  executed 
the  conveyance,  were  estopped  from  taking  that  objection. 
Ashhursi,  J.  says,  ''  This  is  a  public  act  of  parliament, 
and  the  Court  are  bound  to  take  notice  that  the  trustees 
under  this  act  had  no  power  to  mortgage  the  toll-houses. 
This  deed,  therefore,  cannot  operate  in  direct  opposition 
to  the  act  of  parliament,  which  negatives  the  estoppel." 

(a)  2  T.  R.  169. 
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So  here,  if  the  act  of  parliament  has  required  that  the  ap- 
poiotment  of  trustees  shall  be  under  hand  and  seal,  the 
remainder  of  the  trustees  are  not  estopped  by  his  deed 
from  saying  that  he  was  not  legally  appointed  a  trustee, 
and  therefore  not  authori2ed  to  execute  the  deed  in  auch 
character.  Under  the  clause  in  the  General  Turnpike  ^ct, 
which  directs  in  what  manner  the  character  of  the  trustees 
is  to  be  established  in  an  action  against  them,  the  plaintiff 
was  bound  to  prove  a  due  appointment  (a).  When  the 
trustee  is  named  in  the  local  act,  the  act  is  evidence  of  his 
appointment:  when  he  is  appointed  by  the  old  trustees, 
the  order,  or  a  copy  of  the  order  of  his  appointment,  must 
be  produced ;  and  in  both  cases  it  must  be  proved  that  the 
party  has  acted  as  trustee.  In  this  case,  therefore,  it  was 
incumbent  on  the  plaintiff  to  prove  the  appointment  of 
Haywood,  by  producing  the  order,  or  a  copy  of  the  order 
of  appointment,  and  it  was  competent  to  the  defendants  to 
shew  the  illegality  of  the  appointment.  [Patieson,  J.  In 
the  case  of  Pritchard  v.  Walker  (6),  upon  the  other 
part  of  the  clause,  the  objection  was,  that  the  party 
had  not  qualified  himself  by  taking  the  oath,  and  therefore 
could  not  act  as  trustee.  But  it  was  held,  that  he  having 
acted  as  trustee,  and  having  been  recognized  as  such  by 
the  plaintiff,  he  must  be  taken  to  be  a  good-  trustee ;  and 
the  Court  would  not  allow  evidence  of  his  not  having  taken 
the  oath  to  be  given.]  The  defendants  are  not  affected  by 
the  decision  in  that  case.  There  no  doubt  could  exist  as  to 
the  legality  of  the  appointment  itself ;  whereas  here  it  is  con- 
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(«)  3  Geo.  4,  ch.  126,  a.  134, 
which  enacts,  "  that  io  all  cases 
where  an  action  shall  be  brought 
by  or  against  any  trustee  or  tnis- 
taet)  or  commissioner  or  commis- 
sioners, of  any  turnpike-road,  evi- 
dence of  such  trustee  or  trustees, 
commissioner  or  commissioners, 
having  acted  as  soch,  together 
with  the  act  of  parliament  by  which 


he  or  they  was  or  were  appointed, 
or  the  order,  or  a  copy  of  the  order, 
for  his  or  their  appointment  or 
election,  in  case  he  or  they  was  or 
were  appointed  or  elected  by  the 
trustees  or  commissioners,  shall  be 
sufficient  proof  of  his  or  their  being 
trustee  or  trustees,  commissioner 
or  commissioners/' 
(6)  3  Carr.  &  Payne,  219. 


240  CASES  IN  THE  KING^S  BENCH, 

1833.  tended  that  the  order  of  appointment  not  being  under  the 
hands  and  seals  of  the  trustees,  is  no  order  at  all.  [Taunion, 
J.  If  the  construction  contended  for  were  to  be  put  upon  the 
act,  it  would  enable  the  trustees,  after  obtaining  the  money 
of  other  people,  to  turn  round  and  say  that  the  securities 
executed  by  them  were  not  valid,  inasmuch  as  they  were 
not  regularly  appointed.  Patteson,  J.  There  are  clauses, 
I  think,  which  go  far  enough  to  enable  us  to  say  that  all 
acts  done  even  by  an  unqualified  trustee  shall  not  be  set 
aside.  By  the  64th  section  of  the  General  Turnpike  Act, 
after  providing  for  the  conviction  and  punishment  of  persons 
acting  as  trustees  who  are  not  qualified,  or  who  are  dis- 
qualified, it  is  said,  ''  Provided  nevertheless  that  no  act  or 
proceeding  touching  tlie  execution  of  any  such  act,  which 
shall  be  done  by  any  such  unqualified  or  disqualified  person, 
previously  to  his  being  convicted  of  the  offence  before 
mentioned,  shall  be  thereby  impeached  and  rendered  nuga- 
tory, but  all  such  proceedings  shall  be  as  valid  and  effec- 
tual as  if  such  person  had  been  duly  qualified."]  (a)  This 
might  enable  the  trustees  to  avoid  all  the  provisions  of  the 
act,  and  would  cause  the  evils  apprehended  in  the  case  of 
Fairiitle  v.  Gilbert. 

Campbell,  S.  G.contr^.  Though  the  Court  will  not  look  at 
the  hardship  of  a  particular  case,  yet  considerations  of  this 
nature  may  be  some  guide  in  ascertaining  what  is  the 
meaning  of  the  legislature.  It  is  admitted  that  in  this  case 
Haywood  was  a  trustee  elected  by  the  trustees.  The 
question  then  is,  whether  the  production  of  such  an  order 
as  that  which  was  produced  at  the  trial  is  not  suflScient? 
If  an  order  de  facto  be  produced,  that  is  enough;  since  the 
object  of  the  legislature  was  to  prevent  the  requirement  of 
nicety  of  proof  as  to  the  appointment  of  trustees  in  actions 

(a)  Id  an  indictment  for  sacri*  assizes,  1818,  it  was  held  by  Ab- 

lege,  stating  the  property  to  have  botty  J.  that  it  was  sufficient  to 

been  in  the  custody  of  A.  and  B.  shew  that  A^  and  B.  had  acted  as 

churckmardenn,  at  the  Wilts  spring  chnrchwardens.    Bjex  v.  MUckell. 
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bj  or  against  them.  By  the  66th  section  of  the  General  1893. 
Turnpike  Act  it  is  enacted,  **  that  where  any  vacancies 
have  occurred,  it  shall  be  lawful  for  the  surviving  or  re- 
maining trustees  or  commissioners  from  time  to  time  to 
elect  and  appoint  one  other  fit  person  in  the  room  of  every 
trustee  or  commissioner  dying  or  becoming  disqualified,  or 
refusing  to  act  as  aforesaid,  without  requiring  that  the  elec- 
tion or  appointment  shall  be  under  seal."  This  shews  that 
there  may  be  various  ways  in  which  trustees  may  act ;  and 
the  object  of  the  134th  section  is  to  make  the  production 
of  an  order  of  appointment  or  election  sufficient,  whatever 
may  be  the  mode  of  appointment  directed  in  each  parti- 
cularcase; 

Haywood  having  acted  nine  years  as  trustee^  the  jury 
might  have  been  called  upon  to  presume  that  he  had  been 
legally  appointed  {a) ;  and  if  it  were  shewn  that  the  original 
appointment  was  illegal,  then  they  might  presume  that  a 
subsequent  legal  election  or  appointment  had  taken  place. 
Should  not  this  rather  be  presumed  than  that  he  had  been 
acting  illegally  for  nine  years  ?  Here  an  instrument  was 
produced  under  the  hands  and  seals  of  persons  styling 
themselves  trustees.  This,  together  with  the  proof  of  their 
having  acted  as  trustees  for  a  long  period^  raises  a  strong 
prim&  facie  case  in  favour  of  their  being  actual  trustees ; 
and  it  does  not  now  lie  in  the  mouth  of  the  trustees  them- 
selves to  take  the  exception  to  the  validity  of  the  appoint- 
ment of  Haywood;  Pritchard  v.  Walker  (6).  If  the  acting 
as  trusted  for  a  length  of  time  should  not  estop  a  person 
from  saying  that  he  is  not  regularly  appointed,  the  trustees 
have  a  power  of  contriving  to  escape  from  their  engage- 
ments at  pleasure. 

This  case  differs  from  that  of  Fairtiile  d.  Mytton  v.  Gt7- 
bert{c),  because  there  the  point  decided  was,  that  the  act  of 
trustees  should  not  prevail  against  the  powers  of  an  act  of 

(a)  Vide  Clarke  t.  Imperial  Qiu         (b)  3  Carr.  &  Payne^  319. 
Cos^pony,  ante,  217, 3d  point.  (c)  2  T.  R.  169. 
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parliament.    In  that  case  there  waa  no  mode  by  wbiob  tb^ 
property  could  be  mortgaged. 

Penman^  C.J. — \  think  this  nonsuit  must  be  set  asidet 
I  am  glad  that  the  Court  can  ^oipe  to  this  decision  upon 
XegB}  grounds,  because  it  would  be  extremely  hard  upon 
parties,  and  very  mischievous  in  injuring  the  value  of 
securities  to  be  given  by  trustees^  if  persons  acting  as  trus- 
tees ^re  not  to  be  bound  by  their  own  acts.  We  think  that, 
under  the  words  of  the  ld4th  section,  all  thi^t  was  neces- 
sary has  been  done.  We  may  put  a  liberal  construction 
upon  the  words  of  the  clause.  No  actual  appointment 
need  be  produced.  The  order,  and  proof  of  having  acted 
as  trustee,  are  sufficient.  If  this  be  not  the  true  construc- 
tion of  the  words  of  the  section,  then  the  act  leaves  it  open 
to  be  required  that  the  most  rigid  proof  of  appointment 
should  be  given.  As  to  the  case  of  Fairtitk  v.  GUUrt, 
the  distinction  is  quite  clear.  There  the  question  was« 
whether  the  deed  would  be  an  estoppel  in  coutn^v^ntion 
of  an  act  of  parli^ipent. 

LiTTLBDALB,  J. — I  am  inclined  to  think  that  trustee^ 
appointed  by  act  of  parliament  are  not  estopped  from  siting 
that  a  party  executing  a  deed  with  othefs  as  trustees  bas 
not  been  legally  appointed ;  because  tbey  do  not  act  for 
themselves.  But  it  appears  to  me  that  the  clause  ia  the 
General  Turnpike  Act  does  not.  affect  this  question  of 
estoppel,  but  merely  says  what  shall  be  evidence  of  a  legal 
appointment.  The  first  question  that  arises  is,  wh^tbet 
tfa^  general  act,  being  made  subsequently  to  the  local  acts, 
has  reference  to  themf  I  think  it  has  9uch  retrospe<;tvv^ 
effect  Then  there  is  another  question,  wbether  the  t|us- 
teea  sbaH  be  estopped  wheie  the  order  ifi  produced,  and 
ibe.  ei^lry  as  trustee  shewn,  without  proof  of  aa  actual 
appointment?  I  think  they  are,  otherwise  this  clause 
would  be  of  no  avail;  It  appeaia  to  me,  therefoie,  that 
the  plaintiff  is  entitled  to  have  a  verdict  entered  for  bim. 
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Taunton,  J. — I  am  of  opinion  that  the  rule  should  be  1833. 
made  absolute  on  the  134th  section  simply.  I  will  not 
put  it  on  the  ground  of  estoppel^  because  of  the  opinion 
thrown  out  in  FairtUk  v.  Gilbert.  Although  in  the  deci- 
sion of  that  case  the  opinion  was  not  necessary,  yet  I  am 
reluctant  to  decide  on  the  question  of  estoppel.  The  ground 
on  which  I  decide  is,  that  under  the  134th  clause  it  is  suf- 
ficient proof  if  it  be  shewn  that  the  party  acted  as  trustee^ 
and  an  order,  or  copy  of  an  order  of  appointment  or  elec- 
tion, be  produced.  I  think  that  the  object  of  the  clause 
was,  to  make  it  unnecessary  to  have  a  minute  inquiry  into 
the  validity  of  the  appointment,  or  any  investigation  re- 
specting other  matters,  such  as  taking  the  oath  or  being 
quaKfied.  If  this  be  not  the  true  construction  of  the  clause, 
I  think  the  provision  would  be  nugatory.  If  the  construct 
tion  contended  for  were  to  be  adopted,  the  clause  would 
become  a  dead  letter;  because  after  proof  of  an  order  it 
would  be  competent  to  the  objector  to  call  upon  the  other 
party  to  proceed  to  prove  that  there  was  a  valid  election. 
The  words  I  think  ought  to  be  construed,  not  to  require 
a  proof  of  regular  appointment,  but  some  proof,  some 
priralk  facie  evidence,  of  an  appointment  de  facto.  The 
acting  for  nine  years  would,  I  think,  afford  sruch  prim& 
fcde  evidence  as  would  satisfy  the  meaning  of  the  section. 
I  tUnk  tbe  evidence  produced  was  quite  sujScient. 

PattbsoNj;  J.-^I  am  entirely  of  the  same  opinion  upon 
the  construction  of  the  134th  section.  The  words  amount 
to  nothing  mere  than  theC  where  the  p^^y  is  not  nanved  in 
the  act,  there  shall  be  some  slight  proof  of  appointment. 
Then  is  this  act  conclusive  in  the  present  case  ?  I  think  it 
is.  It  meana,  it  is  true^  that  the  order  shall  be  such  as  is 
warranted  by  the  local  acts;  but  the  local  act  in  this  case 
requires  merely  that  the  appointment  itself  shall  be  under 
seal. 

Rule  absolute. 

R  2 
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1833. 


Clarke  and  others  v.  Fell  and  another. 


B.  a  creditor  TROVER  for  a  Stanhope.  At  the  trial  before  Den- 
A.  to  repair  ft   fJ^offy  C  J.,  at  the  sittings  at  Westminster,  after  Michael- 

camage,  un-  ^^g  jg^m  last,  it  appeared  that  in  April,  1831,  the  stanhope 
dertaking  to  ,  .     •«.  n^  .  t        i 

pay  ready  mo-   was  sent  by  the  plaintiffs  to  Motl,  who  was  a  coachmaker, 

re^aire*^-  B  *°  ^®  repaired.  At  this  time  the  plaintiffs  were  the  holders 
cannot  upon  of  a  bill  of  exchange  for  24/.  I85.  6d.  accepted  by  Moti, 
offan^dt*""'  payable  on  the  IQlh  June,  1831.     In  October,  1831,  the 

quate  portion  plaintiffs  demanded  the  stanhope  of  the  defendants,  into 
of  the  debt,  re-      ,  •       -    •     1  •  <•  «*•  j 

quire  the  re-      whose  possession  it  had  come  as  assignees  of  Mott  under  a 

delivery  of  the  commission  of  bankrupt,  the  date  of  which  did  not  appear, 
carnage  with-  ^  .  ^  "^  ,  .  "^"^ 

out  payment  The  plaintiffs  at  the  same  time  offered  to  strike  off  from 

^'^And'in"'  ^^^  ^*"  ^^  exchange,  20/.  135.,  the  charge  for  the  repairs; 

become  bank-  the  defendants,  however,  refused  to  deliver  up  the  stanhope 

fore  or  after  ^°  these  terms.     For  the  plaintiffs  it  was  contended|  that 

the  completion  these  facts  established  a  case  of  mutual  credit  existing  at 
of  the  repairs,     i.i.111  •••-o^  o 

hisaftsigneee      the  time  of  the  bankruptcy,  within  o  Geo.  4,  c.  io,  s.  50; 

may  refuse  to    ^^j  ^\^^^  ^j^^  balance  between  the  amount  of  the  bill  and 

deliver  up  the 

carriage  until    the  charge  for  repairs,  was  the  only  debt.     The  defendants 

nmount'of  the  ^a^®  evidence,  that  when  the  stanhope  was  sent  to  Mott  to 
repairs,  it  not  be  repaired,  the  plaintiffs  agreed  to  pay  for  the  repairs  in 
purpose,  a       ready  money,  and  that  the  repairs  were  not  completed  until 

case  of  mutual  after  the  bankruptcy;  and  they  contended  that  the  plain- 
credit.  , 

tiffs  were  bound  to  tender  the  charge  for  the  repairs  in  ready 

money  (a).     The  learned  judge  told  the  jury,  that  if  there 


(a)  If  the  repairs  had  been  com- 
pleted before  the  bankruptcy,  the 
lien  .of  the  bankrupt  would  have 
depended  upon  his  right  to  receive 
the  money  in  respect  of  which  he 
claimed  the  right  to  detain.  But 
it.has  been  held  both  at  law,  {Lech- 
mere  V.  Hnwkins,  2  £sp.  N.  P.  C. 
626,)  and  in  equity,  (  Taylor  v.  Okey, 
IS  Ves.  180>)  that  a  creditor  who 
borrows  money  of  his  debtor  upon 


an  express  promise  to  repay  the 
amount,  may  nevertheless  set  off 
his  original  debt.  In  Atkinson  and 
others,  assignees  of  Hodges  v.  El- 
liott, 7  T.  R.  S78,  Hodges,  the 
bankrupt, had  boughtof  Elliott  two 
parcels  of  goods  on  credit.  When 
the  first  parcel  became  due,  Hodges 
indorsed  to  Elliott  a  bill  exceed- 
ing the  amount  of  the  first  invoice, 
under  a  promise  to  return  the  dif- 
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was  an  agreement  for  ready  money,  this  was  not  a  case  of 
mutaal  credit;  and  that  if  they  either  thought  that  the  bar- 
gain was  such,  or  that  the  repairs  were  not  coinplete  till 
after  the  bankruptcy,  they  ought  to  find  for  the  defendants. 
The  jury  being  of  opinion  that  the  agreement  for  the 
repairs  was  for  ready  money,  and  that  the  rep^rs  were  not 
completed  until  after  the  bankruptcy,  found  a  verdict  for 
the  defendants. 
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Cleasby  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction. If  this  was  a  case  of  mutual  credit,  the  plaintiffs 
are  entitled  to  recover  the  stanhope  without  tendering  the 
amount  of  the  repairs.  The  effect  of  the  50th  section  is 
to  extinguish  the  two  original  debts,  and  create  a  new  one, 
that  of  the  balance.  No  more  than  the  balance  is  to  be 
claimed  on  either  side ;  and  the  existence  of  a  lien  in  respect 
of  one  claim  makes  no  difference,  because  the  statute  merges 
the  claim  in  respect  of  which  the  lien  arose.     In  Olive  v. 


ference  when  received.  The  bill 
was  duly  paid,  and  Hodges  became 
bankrupt  before  the  second  parcel 
fell  due.  Elliott  was  allowed  lo 
set  off  the  excess  upon  the  bill 
against  the  amount  of  the  second 
invoice.  In  Carnforth  v.  Rwett, 
8  M.  &  S.  510,  which  was  assump- 
sit for  goods  sold  and  delivered, 
the  defendant  was  allowed  to  set 
off  money  due  to  him  upon  a  bill 
of  exchange  accepted  by  the  plain- 
tiff, of  which  he  had  become  the 
holder  after  the  sale,  and  before  the 
delivery  of  the  gpods,  although  upon 
the  purchase  he  had  agreed  to  pay 
the  plaintiff  ready  money  for  the 
goods.  It  is  true,  that  in  that  case 
Lord  E^n  Wo^gA  says, 'Mhe  plain- 
tiff should  have  resisted  the  taking 
away  of  bis  goods,  without  ready 
money,  which  he  would  have  a  right 


to  do  by  hit  agreement,**  That, 
however,  was  not  strictly  a  case  of 
lien;  for  until  delivery  the  property 
in  the  goods  remained  in  the  ven- 
dor, who  could  not  be  required  to 
execute  the  contract  by  delivery, 
except  upon  the  terms  of  the  ori- 
ginal agreement.  See  2  Mann.  £c 
Ryl.  566,  (<f).  But  in  Flint,  Ex 
parte,  1  Swanst.  30^  when  A.  being 
already  a  creditor  of  B.,  advanced 
money  to  B.,  on  the  deposit  of  a 
bill  of  exchange,  A,  undertaking 
to  pay  over  to  B.  the  difference 
between  such  advance  and  the 
amount  of  the  bill  when  paid, 
and  the  bill  was  dishonoured,  and 
B,  became  bankrupt,  A.  was  not 
allowed  to  set  off  his  original  debt 
against  the  demand  of  the  assignees 
for  the  surplus  proceeds  of  the  bill. 
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1833.  Smith,  (a)  Gibhs,  J.,  says,  ''Supposing  the  doctrine  to  pre<- 
vail,  all  the  law  of  lien  is  superseded  in  cases  of  bankruptcy, 
because  that  can  never  arise  without  the  question  of  mutual 
credit  arising  at  the  same  time."  Now  this  was  a  case  of  mu- 
tual credit  at  the  time  of  the  bankruptcy  within  the  statute, 
according  to  the  meaning  of  that  expression,  which  has 
been  settled  by  several  decided  cases.  In  Rose  v.  Sims  (b), 
Parke,  J.,  says,  ''  the  provision  with  respect  to  mutual 
credit  is  confined  to  debts  between  the  bankrupt  and  other 
parties,  or  to  transactions  necessarily  ending  in  debts."  In 
the  same  case,  TaufUon,  J.,  also  says, ''  a  mutual  credit  may 
be  said  to  exist  where  there  is  a  debt,  or  something  which 
wiU  end  in  a  debt.'*  This  case  cornea  precisely  within  these 
definitions  of  mutual  credit;  on  the  one  side  there  was  a 
debt  upon  the  bill  of  exchange  of  which  the  bankrupt  was 
acceptor,  and  the  plaintiffs  were  holders ;  on  the  other  side 
there  was  not  certainly  a  debt,  but  a  transaction  which  must 
necessarily  ^nd  in  one  as  soon  as  the  repairs  were  complete. 
This  is  analogous  to  the  case  of  goods  being  entrusted  to  a 
factor  for  sale,  where  there  is  at  the  time  a  debt  due  from 
the  principal  to  the  factor.  Upon  the  bankruptcy  of  the 
principal  previous  to  the  sale  of  the  goods,  the  factor  can 
only  be  compelled  to  pay  over  the  balance  which  is  found 
due  after  the  sale  of  the  goods,  upon  the  ground  that  at  the 
time  of  the  bankruptcy  there  is  a  mutual  credit  between 
them.    French  v.  Fenn  (c),  Olive  v.  Smith  (rf). 

In  Rose  v.  Hart  (e),  in  which  the  doctrine  of  mutual 
credit  was  in  some  degree  limited,  Gibbs,  C.  J.,  in  stating 
the  correct  meaning  of  the  term^  which  coincides  with  that 
before  given,  admitted  that  it  extended  to  cases  where 
there  was  a  debt  on  one  side,  and  on  the  other  a  delivery 
of  property  for  a  purpose  which  must  in  its  nature  termi- 
nate in  a  debt.    The  last  cited  case  arose  upon  the  S  Geo* 

(a)  5  Taunt.  68.  tion,  588,  7th  edition,  536. 

(b)  1  Barn,  and  Adol.  591.  (d)  5  Taunt.  56. 
(f)  Cooke,  B.  L.  577,  6th  edi-  (e)  8  Taunt.  504. 
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9,  t.  dO ;  but  the  50th  section  6  Geo.  4,  c.  16«  corresponds        isss. 

mth  the  previoas  enactment  in  this  respect,  except  that  the      ^T^^^^ 

Clarke 

words  '*  debt  or  demand    are  made  use  of  instead  of  the  «. 

word  "  debt."  ^*^*- 

It  is  immaterial  that  the  contract  M'as»  that  the  repairs 
riiould  be  paid  in  ready  money.  The  effect  of  that  stipu* 
ladon  was  to  make  the  money  due  at  the  time  ^'hen  the 
repairs  were  finished ;  not  to  pretent  the  application  of  the 
provisions  of  the  Bankrupt  Act  as  to  mutual  credit.  In  De- 
vukinbray  ▼•  Metcalfe,  cited  by  Lord  Hardmnck,  in  Ex  parte 
Deeze  (a),  Lord  Cotoper^  speaking  of  mutual  credit  between 
the  pawnor  and  pawnee,  said  that  he  looked  upon  it  as  an 
aoeouot  current  between  the  parties,  to  raise  a  case  of  mu- 
taal  credit*  It  is  impossible  to  put  a  stronger  case  of  spe- 
cific lien  than  that  of  pawnor  and  pawnee.  When  the 
goods  are  deposited  as  a  pawn,  it  is  agreed  that  they  shall 
be  held  until  the  money  advanced  upon  them  be  repaid. 
Yet  the  above  is  an  authority  that  such  an  agreement  does 
not  prevent  the  claim  from  being,  in  the  event  of  a  bank- 
rnptcy,  art  item  of  mutual  credit. 

THof  does  it  make  any  difference  that  the  repairs  in  this 
case  were  not  finished  until  after  the  bankruptcy.  The 
only  defence  which  the  assignees  coald  have,  was,  that  they 
had  a  lien.  If  they  repudiate  the  coiltract  to  repair,  they 
have  no  defence,  as  nothing  was  due  to  them.  If  they 
adopt  the  contract,  they  take  it  with  all  the  consequences 
and  liabilities  attached  to  it.  Hodgion  v.  &mith  {b).  It  is 
there  said,  **  assignees  may  either  affirm  or  disaffirm  the 
contract  of  the  bankrupt ;  yet,  if  they  do  affirm  iti  they 
must  act  consistently  throughout ;  they  cannot,  as  has  been 
often  observed  in  cases  of  this  kind,  blow  hot  and  cold/' 
be.  This  would  be  an  authority  for  the  plaintiffs,  sup- 
posing the  agreement  respecting  the  repairs  of  the  stan- 
hope, and  the  delivery  of  it,  to  have  been  made  after  the 
bankruptcy — the  assignees  adopting  it.  But  as  the  trans- 
fa)  1  Atk.  329 ;  2  Vernon,  691.  (6)  4  T.  R.  917. 
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action  was  inchoate  before  the  bankruptcy,  it  comes  within 
the  precise  definitions  of  mutual  credit  before  given,  being 
a  transaction  which  must  end  in  a  debt. 

LiTTLBDALE,  J. — Under  all  the  circumstances  of  the 
case,  I  think  that  this  is  not  a  case  of  mutual  credit.  If 
there  had  been  no  contract  to  pay  in  ready  money,  then  I 
should  say  that  this  was  a  case  of  mutual  credit,  and  the 
only  inquiry  to  be  made  would  be  on  which  side  the  balance 
lay.  The  contract  to  pay  in  ready. money  makes  all  the 
difference ;  because  the  delivery  might  depend  upon  pay* 
ment  of  the  money.  In  Cornforth  v.  Rivett  (a),  which  was 
an  action  for  goods  sold  and  delivered,  to  which  a  set-off 
was  pleaded,  Lord  Ellenborough  said,  the  plaintiff  should 
have  resisted  the  taking  away  of  his  goods  without  ready 
money,  which  he  would  have  had  a  right  to  do  by  bis 
agreement.  In  this  case  the  bankrupt  might  have  insisted 
upon  retaining  the  stanhope  until  payment  of  the  charge 
for  the  repairs  was  made  in  bank  notes  or  sovereigns,  and 
the  assignees  may  therefore  do  the  same.  The  other 
question,  then,  does  not  arise,  viz.  supposing  this  to  be  a 
case  of  mutual  credit,  whether  it  makes  any  difference  that 
the  work  was  not  completed  until  after  the  bankruptcy. 
In  my  opinion,  if  the  assignees  choose  to  go  on  with  the 
contract,  they  must  adopt  it  with  all  its  consequences. 

Taunton,  J. — I  am  of  the  same  opinion.  I  think  that 
there  was  no  misdirection,  and  that  the  verdict  was 
right.  There  is  one  incidental  point  to  which  I  would 
refer*  It  has  been  said  by  Mr.  Cleasby,  that  there  was  an 
offer  on  the  part  of  the  plaintiff  to  deduct  the  amount  of 
the  repairs  of  the  stanhope  from  the  amount  of  the  bill  of 
exchange.  That  offer  of  set-off  is  different  from  an  offer 
to  pay  ready  money.  If  ready  money  had  been  offered, 
the  subsequent  detainer  would  have  been  wrongful.     As 

(o)  2  M.  &  S.  510,  ante  '245,  ii. 
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to  the  general  questioD,  whether  this  is  a  case  of  mutual 
credit ;  for  some  purposes,  and  in  some  sense  of  the  words, 
mutual  credit  was  given.  If  the  plaintiff  had  gone  before 
the  Commissioners  to  have  proved  his  debt  on  the  bill  of 
exchange,  it  would  have  been  competent  for  the  assignees 
to  say  that  a  debt  was  due  from  the  plaintiff  to  the 
bankrupt,  and  to  reduce  the  proof  of  the  plaintiff  to  the 
exact  balance.  Had  this  been  done,  the  lien  would  have 
been  destroyed.  In  this  way,  this  is  a  case  of  mutual  cre- 
dit. The  question  then  arises,  whether  the  bargain  to  pay 
in  ready  money  is  annulled  by  the  bankruptcy.  The  jury 
having  found  that  the  agreement  was  to  pay  in  ready 
money,  the  bankrupt  had  a  lien  on  the  stanhope,  which 
continued  until  ready  money  was  paid,  and  to  the  benefit 
of  that  contract  made  by  the  bankrupt  his  assignees  are 
entitled.  As  to  one  of  the  cases  cited.  Rose  v.  Hart,  all 
that  was  decided  in  that  case  was,  that  the  defendant  who 
claimed  a  general  lien,  had  no  right  to  retain  the  goods  of 
the  bankrupt  from  his  assignees,  for  the  general  balance  of 
his  account.  That  case  is  very  different  from  this.  The 
lien  claimed  here  is  a  specific  common  law  lien,  not  a 
general  lien. 

Pattbson,  J« — I  am  of  the  same  opinion.  It  was 
found  by  the  jury,  that  there  was  an  agreement  to  pay  in 
ready  money.  If  there  had  been  no  bankruptcy,  the  bill  for 
the  repairs  must  have  been  paid  before  the  return  of  the 
stanhope  could  have  been  compelled.  This  is  quite  clear, 
from  the  case  of  Comforth  v.  RiveU(a).  This  is  not  a  ques- 
tion of  set-off,  but  of  mutual  credit,  Btichanan  v.  Find- 
lay  (A).  I  agree  with  Mr.  Cleasby,  that  to  constitute  a 
case  of  mutual  credit,  a  debt,  or  that  which  will  eventually 
terminate  in  a  debt,  must  exist  between  the  parties  ;  but  I 
know  no  case  in  which  it  has  been  decided  that  a  bank- 


(a)  2  Maul.  &  Selw.  510,  ante  (6)  4  Mann.  &  Ryl.  593 ;    9 

245.  Barn.  &.  Cressw.  738. 
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rttptcy  destroys  a  particular  lien.  I  ground  my  opinion 
entirely  on  the  circumstance  that  the  contract  to  repair  the 
stanhope  was,  that  the  amount  should  be  paid  in  ready 
money. 

Rule  refused  (a). 

(a)  And  see  JFVitV  v.  M^Iver,  16  East,  130,  138;  Peele  v.  NorthcoUf 
7  Taunt.  478. 


A  plaintiff 
arresting  a  de* 
fendant  under 
a  misappre- 
hension of  a 
doubtful  point 
of  law,  is  not 
liable  to  pay 
the  defendant 
his  costs,  un- 
der 43  Geo.  3, 

C*  40,  S.  V. 


Stovin  t).  Taylor. 

Assumpsit  .by  the  drawer  against  the  acceptor  of  a 
bill  of  exchange.  The  defendant  had  been  held  to  bail 
tor  the  sum  of  28/.  upon  an  affidavit  of  debt,  stating  that 
so  much  money  had  been  paid  by  plaintiff  to  defendant's 
use.  The  declaration  contained  a  count  on  the  bill  of  ex* 
change,  and  the  common  money  counts.  By  the  partico-^ 
lars  of  demand  annexed  to  the  declaration,  it  appeared  that 
the  action  was  brought  for  !£/.  I2«.,  the  amount  for  which 
the  bill  of  exchange  was  drawn  and  accepted;  and  for 
15/.  88.,  being  the  costs  paid  by  the  plaintiff  in  an  action 
brought  against  him»  as  drawer,  by  an  indorser  of  the  same 
bill  of  exchangei  in  consequence  of  its  having  been  dis- 
honored by  the  defendant  At  the  trial  before  Denmatft 
C  J.,  at  die  sittings  after  Michaelmas  term  last«  the  conn* 
set  for  the  plaintiff  admitted  at  the  outset  of  the  cause,  that 
the  amount  of  the  bill  only  could  be  recovered;  and  a  ver- 
dict for  the  sum  of  12/.  12$.  was  taken  accordingly. 
Upon  an  affidavit  stating  the  above  facts. 


Whether 
drawer  may 
sue  acceptor 
for  costs  of 
action  against 
former. 


Butt  now  moved  for  a  rule,  calling  on  the  plaintiff  to  show 
cause  why  the  defendant  should  not  be  allowed  his  costs  of 
suit,  to  be  taxed  by  the  master,  pursuant  to  the  third  section 
of  43  Geo,  3,  c.  46.  The  drawer  of  a  bill  of  exchange  no^ 
being  able  to  maintain  an  action  against  the  acceptor  for 
the  costs  of  a  suit  against  him  occasioned  by  the  -dishonor 
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of  such  bUU  this  case  comes  within  the  operation  of  the 
statute;  Dawson  v.  Morgan {a)^  {^Patteson^  J.  In  that 
case  the  action  was  brought  by  an  indorser  against  the 
acceptor.  Between  these  parties  there  is  no  privity.]  But 
the  principle  is  the  same  in  both  cases,  as  the  drawer  is 
bound  to  pay  in  default  of  acceptance,  and  the  acceptor  is 
only  liable  for  the  amount  of  bill  and  interest,  and  not  for 
costs,  to  which  the  drawer  has  subjected  himself  through 
his  own  neglect.  [Taunton,  J.  This  is  an  application  to 
the  Court,  upon  the  ground  that  there  was  want  of  probable 
cause  for  the  arrest.  Surely  a  mistake  in  law  is  not  a  suf- 
ficient ground  for  granting  this  application.  I  am  not  sure 
that  the  costs  might  not  be  recovered  by  the  drawer,  against 
the  acceptor,  as  unliquidated  damages.]  The  plaintiff  does 
not  sue  specially,  but  merely  on  the  bill  of  exchange;  and 
there  is  no  authority  to  shew  that  the  costs  of  the  action 
could  be  recovered  (if  at  all)  as  unliquidated  damages. 
The  case  of  (xomperiz  v.  Denton  (b),  argued  in  the  Court 
of  Exchequer,  is  an  authority,  that  where  a  plaintiff  holds 
a  defendant  to  bail  without  having  a  legal  right  so  to  do, 
this  case  is  within  the  statute.  In  the  present  instance, 
the  plaintiff  had  no  legal  right  to  arrest  for  the  amount  in 
question,  and  the  defendant  is  entitled  to  his  costs. 

Ptr  Curiam* — We   cannot  say  that  in  this  case  there 
was  an  absence  of  probable  cause  of  arrest. 

Rule  refused  (c). 


(a)   9  Bam.   &  CreMw.  618;      Cressw.  117;   Day  v.  Picton^  5 
and  see  JtmeM  v.  Brooke^  4  Taunt.      Mann.  &  Ryl.  31,  and  10  Barn.  & 


4^.  Cressw.  ISO;  Longridge  ▼.  iXir- 

(6)  1  Crampton  &  Meeson,  207.  vilie,  5  Barn.  &  Alders.  117;  Kemp 

(c)  And  see  Donlan  v.  Brett,  5  v.  Burt,  post ;    Roper  v.  Sheagtfy, 

Mann.  &  Ryl.  99,  and  10  Bam.  Ic  1  Crompton  &  Meeson,  part  3. 
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The  King  v.  The  Justices  of  Somerset. 

The  authority  XHE  friendly  society  of  Marksbury  and  Stanton  Prior, 
uuiieVio  Geo.  ^^^  instituted  in  the  year  1781,  and  in  ]794  the  rules  were 
4,  c.6yto  inrolled.  at  the  Quarter  Sessions  held   at  Wells,  for  the 

inquire  whe-  %  ^  ^ 

ther  the  tables  county  of  Somerset,  pursuant  to  the  33  ueo,  3,  c.  54.  s.  2. 
°*S*b"*^fi^*  ^^"^®  ***®  passing  of  the  10  Geo,  4,  c.  56,  the  society  has, 
friendly  aocie-  under  the  39th  section,  thought  fit  to  conform  to  the  pro- 
bTadopted!^'^  visions  of  that  act.  On  the  Slst  September  last  the  rules 
does  not  were  accordingly  amended,  and  duly  certified  by  the  bar- 

societies  insti-   rister  appointed  to  certify  the  rules  of  Savings  Banks,  and 

tuted  before  were  left  With  the  clerk  of  the  peace  to  be  laid  before  the 
the  passing  of  .  ,         ,  ,  •   i     i      •       n    i         . 

that  act.  quarter  sessions,  in  order  that  they  might  be  inrolled  and 

confirmed  pursuant  to  the  late  act.  The  Court  of  Quar- 
ter Sessions  refused  to  inrol  and  confirm  the  rules,  because 
they  considered  that  the  provision  contained  in  the  6th 
section  of  10  Geo,  4,  c.  56,  is  one  of  those  to  which  old 
societies  are,  by  the  39th  section,  required  to  conform^ 
and  were  of  opinion  that  the  proposed  tables  of  payments 
and  benefits  could  not  be  adopted  with  safety  to  all  parties 
concerned. 

In  Trinity  term  last  Tidd  Pratt  obtained  a  rule,  calling 
upon  the  justices  for  the  county  of  Somerset  to  shew  cause 
why  a  mandamus  should  not  issue  commanding  them  to 
inrol  and  confirm  these  rules,  against  which 

Erie  now  shewed  cause.  The  6th  section,  though  in 
terms  it  applies  only  to  societies  which  should  be  in- 
stituted after  the  passing  the  act,  yet  by  the  opera- 
tion of  the  39th  and  40th  clauses  is  extended  to  old 
societies  conforming  to  the  10  Geo.  4,  c.  56.  The  39th 
section  enacts,  **  that  this  act  shall  extend  to  all  friendly 
societies  hereafter  to  be  established,  and  also  to  societies 
already  established,  as  soon  as  they  shall  think  fit  to 
conform  to  the  provisions  thereof;"  and  the  40th  section 
declares,  ''  that  old  societies  not  conforming  within  three 
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years  after  the  passing  of  this  act,  shall  cease  to  be  entitled         1833. 
to  the  privileges  and  provisions .  of  the   former,  statutes/' 
which  are  repealed  by  the  first  clause;  but  by  the  40th  v. 

directed  to  remain  in  force  for  three  years,  or  until  such  opSomembt. 
time  as  the  old  societies  shall  conform.  All  the  former 
sections,  from  the  1  st  to  the  39th,  (with  the  exception  of 
the  6th)  though  in  terms  relating  exclusively  to  societies  to 
be  established,,  are  held  to  extend  to  societies  already 
established.  The  6th  clause,  it  is  now  contended,  is  not 
touched,  by  the.  39th. ,  It  enacts,  ''that  no  rules  of  any 
society  hereafter  to  be  formed  shall  be  allowed,  unless  it 
shall  appear  to  the  justices,  to  whom  the  same  are  ten- 
dered, that  the  tables  of  the  payments  to  be  made  by  the 
members,  and  of  the  benefits  tobe  received  by  them,  may 
be  adopted  with  safety  to  all  parties  concerned.  .  The 
question  is,  whether,  in  the  case  of  new  rules  made  by 
societies  established  before  the  act,  the  magistrates  .at  tlieir 
quarter  sessions  are  merely  to  act  ministerially  in  inroUing 
and  confirming  the  rules,  or  to  have  a  discretionary  power 
to  refuse  to  inrol,  when  they  think  the  tables  cannot  be 
adopted  with  safety.  By  the  .4th  section,  which  it  is 
admitted  applies  to  the  case  of  old  societies,  it  is  required 
that  the  rules  of  any  society,  after  having  been  certified  by 
the  barrister,  shiall  be  deposited  with  the  clerk  of  the  peace, 
and  by  him  laid  before  the  justices  at  the  next  general 
quarter  sessions,  and  the  justices  are  authorized  and  re- 
quired to  allow  and  confirm  the  same ;  and  the  clerk  of  the 
peace  is  then  to  file  them  on  the  rolls  of  the  sessions,  and 
sign  a  certificate  of  the  inrolment.  If  it  had  been  intended 
that  the  magistrates  should  have  no  discretion,  the  act 
would  have  authorized  the  clerk  of  the  peace  to  inrol 'in 
the  first  instance,  and  would  not  have  required  the  rules  to 
be  first  given  to  him  to  be  laid  before  the  sessions,  and 
thence  to  be  returned  to  him  for  inrolment.  In  all  the 
acts,  the  legislature  has  relied  much  upon  the  wisdom  of 
the  justices  in  deciding  whether  rules  can  be  safely  adopted 
or  not. 
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18SS.  Tidd  Pratt,  contrft.    The  6th  clause  wa»  not  intended 

to  apply  to  old  societies.     Somerset  and  Middlesex  are 
V.  the  only  counties  in  which  the  magistrates  have  supposed 

OF  SoMSASKT  ^*  ^^  Bectiou  gave  them  jurisdiction  over  the  rules  of  old 
societies.  The  first  act  vras  passed  m  1795  {a),  and  from 
that  period  until  the  year  t8]9>  when  Mr.  Courtenay's 
act  (6)  passed,  there  was  no  power  of  interference  on 
the  part  of. the  magtstrates  with  respect  to  the  tobies* 
By  the.  last*mentioned  act  a  jurisdiction  was  given  which 
has  been  since  found  inconvenient;  and  in  I829»  the  act 
of  10  Geo.  4  (c)  passed,  by  which  the  power  which  tfre 
magistrates  possessed  under  the  preceding  ad  waa-  given 
to  the  bonristef.  Wlien  the  present  bill  was  first  intro* 
duoed  iBtt>  the  home  it  did  not  contain  the  6th  cinsse, 
which  waa  adcked  sobsefuently.  {^Dtuman,  C.  J.  I  think 
we  cannot  hear  that}  If  the  words  "  hereafter  to  be 
formed/'  had  not  been  inaested  in  the  cfatase,  the  caae  worid 
have  been  different. 

Dbnman,  C«  J« — I  befieve  we  are  alt  ot  opinion  Ant 
the  magistrates  ha:ve  not  the  power  of  refusing  to  mnA 
the  rules,  becauae  they  think  the  tables  not  good* 

Rule  dischargedr 

(a)  S»6«»wd»€.54.        (^)  &0  G^  a,  c.l88v        (c>  10  6eA4»e.56. 


&AVILLB,  and  Joyce  his  Wife,  e»  Swbxjiy. 

^^^\?"  ^f^      Case  for  slander.     The  first  count  of  the  declaration, 

not  he  at  the  ^  ' 

suitofhusband  after  the  usual  inducement  of  good  character,  averred  that 
woltjTsUnder-  ^^^  plaintiff  Joyce  carried  on  the  trade  of  a  boarding-house 
ing  the  wife  in    keeper,  and  for  the  purpose  of  carrying  on  such  business 

a  trade  earned 

on  by  her,  it     occupied  a  boarding-house;  that  she  had  acquired  credit 

not  oeinf; 

alleged  that  she  was  divorced  a  mentd  ei  thoro,  or  had  a  separate  maintenance. 


HILARY  TERM,  III  WILL.  XV. 

wilb  one  Heu^t  aod  otherB^  and  had  been  supplied  by 
ihem  with  necesaaries  for  conducting  her  business,  by 
means  of  which  she  acquired  profit;  but  that  the  defendant 
contriving  and  intending  to  cause  her  to  be  suspected  of 
adukery,  and  to  prevent  her  from  carrying  on  the  said 
boarding-house,  in  a  conversation  with  one  Pardy  of 
and  concerning  her  in  the  way  of  her  business^  spoke  of 
her,  of  and  concerning  her  business*  the  following  false 
words:  ^*  Oh  that  vile  woman,  her  passionate  and  general 
conduct  is  so  disgusting  she  has  driven  all  the  ladies  out  of 
the  house — ^you  had  better  get  rid  of  her — I  have  alwaya 
paid  the  rent" 

The  second  count  was  similar  to  the  first,  except  that 
the  scandalous  words  were^  she ''  is  a  whore— she  is  a  pros- 
titute— she  is  common." 

The  third  count  was  similar  to  the  first,  except  that  the 
words  were,  *'  she  is  committing  adultery  with  that  man  in 
the  next  room." 

The  fourth  count  was  also  similar  to  the  first,  except 
that  the  words  wece»  *'  she  is  a  whore-— she  is  ccHumoa." 

The  fifth  count  was  similar  to  the  first,  except  that  the 

scandalous  words  wev^  **  I  have  seen  Colonel  H go 

into  her  room^  she  is  a  whore — she  is  comoMo." 

The  sixth  count  was  also  similar  to  die  first,  except  that 
the  words  were,  **  you  wiU  never  get  your  money,  for  I  have 
lent  her  several  pounds,  and  have  supported  her  some  time." 

The  seventh  count  was  similar  to  the  first,  «u:ept  that 
the  scandalous  words  were,  **  she  left  London  and  has  not 
paid  her  tradespeople  there*  not  even  her  servaoL  Yon 
are  very  foolish  to  trust  her.*' 

The  conclusion  to  these  couuts  stated,  as  special  damage 
that  by  reason  of  the  preauses  John.  Hemii  and  others  had 
refused  to  supply  Joyce  with  necessaries  upon  credit. 
There  was  a  second  set  of  counts,  which  stated  special 
damage,  and  the  same  scandalous  words,  but  varied  from 
the  preceding  counts  in  stating  that  the  plaintiff  Joyce 
lived  separate  from  her  husband. 
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A  third  set  of  counts  stated  that  Joyce  lived  apart  from 
her  husband,  and  bad  sustained  special  damage,  but  stated 
the  scandalous  conversations  differently. 

A  fourth  set  of  counts,  without  stating  that  Joyce  lived 
apart  from  her  husband,  stated  substantially  the  same  scan- 
dalous matter,  and  stated  as  special  damage,  that  her 
friends  had  not  provided  her  with  necessaries,  as  they  before 
that  time  had  been  accustomed  to  do. 

At  the  trial  of  this  cause  at  the  Hampshire  spring 
assizes  in  1832,  before  Park,  J.,  it  was  objected  that  the 
wife  should  not  have  been  a  party  to  the  action.  The 
learned  judge  told  the  jury  that  the  wife  was  properly 
Joined.  A  verdict  was  found  for  the  plaintiff  on  the  first 
and  third  sets  of  counts,  damages  100/.  In  Easter  term 
1832,  Follett  obtained  a  rule  nisi  to  enter  a  nonsuit,  or  in 
arrest  of  judgment,  against  which 


Bompas,  Serjeant,  and  Sewell,  now  shewed  cause.  1  •  As 
to  the  nonsuit  applied  for.  This  is  a  question  arising  upon 
the  record  only,  and  therefore  is  not  matter  of  nonsuit. 
The  scandalous  words  stated  in  the  declaration  are  action- 
able of  themselves,  because  they  are  spoken  of  one  of  the 
plaintiffs  in  the  way  of  her  trade;  Seaman  v.  Bigg  {a), 
Terry  v.  Hooper  (b).  In  Whartoti  v.  Brook  (c),  words 
spoken  of  a  midwife  in  the  relation  to  her  trade,  were  held 
actionable.  The  rule  with  respect  to  the  joinder  of  the 
husband  and  wife  in  actions  is  this,  that  wherever  the  wife 
is  the  meritorious  cause  of  action,  she  must  be  joined. 
This  appears  from  a  number  of  cases ;  Brashford  v.  Buck" 
ingham  (d),  Pratt  and  Kr.  v.  Taylor  (e),  Weller  v.  Baker  {/), 
Philliskirk  v.  Pluckwell  (g).  Fountain  v.  Smith  (A),  Dun-- 
Stan  and  others  v.  Burwell  and    others  (i).      Here,   the 


(a)  Cro.  Car.  480. 
(6)  X  Lev.  115. 

(c)  1  VemriSjSl. 

(d)  Cro.  Jac.  77,  206. 
(c)  Cro.  Eliz.  61. 


(J)  S  Wils.  484. 
{g)  2  M.  &  S.  393. 
(A)  2  Siderf.  138. 
(0  1  Wils.  224. 
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damage  was  sustained  by  her  alone.     She  was  living  sepa-         ibs3. 

rate  from  her  husband,  and  the  words  are  alleged  to  have 

.  J    ,  SaVilie 

been  spoken  of  her  in  relation  to  her  busniess ;   and  the  9. 

damage  is  laid  to  have  been  to  her  alone  in  her  business.  Sweeny. 
In  Rttsseli  V.  Come  {a),  which  was  an  action  brought  by 
husband  and  wife  for  the  battery  of  the  wife,  and  there  was  Battery  of 
one  count  for  beating  her,  per  quod  negotia  ipsius  (of  the  *'*^®* 
husband)  infecta  remanserunt,  and  which  concluded  ad 
damnum  ipsorum,  the  Court  refused  to  arrest  the  judg- 
ment. Holt,  C.  J.  there  also  stated,  that  in  the  case  of 
Cokman  v.  Harcourt  {b),  the  special  damage  was  laid  as 
having  been  sustained-  by  the  husband.  In  the  present 
case  the  wife  is  alleged  to  have  sustained  the  damage.  In 
all  actions  of  tort,  of  assault  and  battery  of  the  wife,  and  of 
slander,  where  the  words  are  actionable  of  themselves,  the 
wife  must  join.  The  Courts  went  so  far  at  one  time,  as 
to  decide  that  where  a  wife  was  divorced  a  rnensd  et  thoro,  pj^orce  a 
she  might  sue  alone;  Ex  parte  Green  (c),  and  Ringsteadv.  mensd  et  thoro. 
Ladtf  Lafiesborough  {d).  Suppose  the  wife  had  been  the 
servant,  and  had  carried  on  the  boarding-house  for  a 
stranger,  and  words  were  spoken  of  her  in  consequence  of 
which  the  business  was  prevented  from  being  carried  on, 
and  she  herself  lost  her  situation,  the  husband  and  wife 
might  maintain  an  action  without  stating  special  damage. 
In  this  case,  the  whole  damage  relates  to  the  personal 
suffering  of  the  wife.  No  injury  has  been  sustained  by  the 
husband.  If  this  case  had  gone  to  the  jury  in  the  name  of 
the  husband  only,  it  would  have  been  represented  to  them 
that  the  husband  had  sustained  no  injury;  and  although  the 
jury  would  have  been  directed  to  find  for  him  in  the  same 
manner  as  they  would  have  done  if  the  wife  had  been 
joined,  they  would  have  given  but  small  damages.  If  a 
wife  were  not  to  be  joined  in  a  case  of  personal  injury  to 
herself,  the  consequence  would  be,  that  her  whole  remedy 

(a)  8  Ld.  Raymond,  1031 ;  5.  C.  (c)  Cooke's  B.  L.  6th  edit.  315. 
1  Salk.  119.                                             (d)  Cited  in  Corbet  ?.  Poelnits, 

(b)  1  Levinz,140.  IT.R.  5. 
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would  btai  little  more  than  nomiaal,  aa  no  jury  would  give 
liirge  damages  to  the  husband  alone. 

Follettf  contr^.    Leave  was  given  to  move  either  in  arrest 
pf  judgment  or  for  a  nonsuit ;  and    the  reason  why  the  rule 
was  taken  in  the  alternative  was,  that  it  was   said  that  the 
special  damage  made  these  words  actionable,  and  no  spe- 
cial damage  was  proved  at  the  trial.      For  the  purpose  of 
arresting  the  judgment,  it  is  immaterial  whether  there  was 
or  was  not  special  damage,  the  question  being  whether  the 
action  is  maintainable  in  its  present  shape  by  the  husband 
and  wife.     It  is  clear  that  no  action  would  lie  simply  for  the 
speaking  of  these  words,  for  they  are  not  actionable  in  them- 
selves.     Upon  this  point  it  is  not  necessary  to  trouble  the 
Court  with  authorities.     But  it  is  said  that  these  words  are 
actionable,  because  they  are  spoken  of  the  plaintiff  in  her 
trade.     In  an  action  for  words  spoken  of  a  plaintiff  in  the 
way  of  his  trade,  it  is  unnecessary  to  prove  special  damage, 
pecuniary  loss  being  supposed  to  follow  from  injurioos 
words  so  spoken.    The  pecuniary  loss  in  this  case  is  an 
injury  exclusively  to  the  husband,  as  the  business  belongs 
to  him.     With  regard  to  the  particular  special  damage 
stated  in  tlie  third  set  of  counts,  that  the  wife  was  deprived 
of  her  necessary  food,  that  was  not  proved ;  and  if  it  had 
been  so,  that  would  not  make  the  action  maintainable  in 
her  name,  for,  as  there  has  been  no  divorce,  it  is  the  hus- 
band's duty  to  supply  his  wife  with  necessaries.     It  is  said 
that  the  wife  is  the  meritorious  cause  of  action,  because 
the  words  were  spoken  of  her,  but  that  does  not  make  her 
Eipress  pro-     so.     The  cases  in  which  the  wife  has  joined  as  the  merito- 
^\L.  me^^to-    rious  cause  of  action  are  cases  in  which  there  had  been  aq 
rioas  cause  of  express  promise  to  the  wife.      This  distinction  is  laid  down 

action 

in  Selwyn's  N.P.  275,  where  it  is  said,  although  the  law 
will  not  imply  a  promise  to  the  wife,  yet  where  the  wife  is 
the  meritorious  cause  of  action,  that  is,  where  the  defendant 
has  derived  profit  or  advantage  from  her  labour  or  skill,  and  an 
express  promise  of  remllmeration  is  made  by  the  defendant  to 
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Uie  wife,  if  in  such  case  an  action  is  brought  by  the  husband 
aod  wife  jointly,  and  it  is  expressly  stated  in  the  declaration 
that  the  promise  was  made  to  the  wife,  an  objection  cannot 
be  raised  to  such  declaration,  merely  on  the  ground  of  the 
wife  having  been  joined.  And  the  case  of  Brashford  v. 
Buckingham  (a)  is  there  cited  as  an  authority.  In  this  case 
words  alone  are  all  that  relates  to  the  wife,  the  whole  spe- 
cial damage,  which  must  be  the  gist  of  the  action,  is  sus^ 
tained  by  the  husband  alone ;  and  therefore  the  wife  cannot 
join.  Coleman  v.  Harcourt  is  precisely  in  point.  In  Bus- 
all  V*  Come  it  was  held,  that  where  husband  and  wife 
joined  in  an  action  maintainable  by  both,  the  statement  of 
special  damage  to  the  husband  alone  went  merely  in  aggra* 
vation  of  damages,  and  did  not  make  the  joinder  of  the 
wife  improper:  Buller's  Nisi  Prius,$la.  Several  other 
authorities  are  collected  in  the  last  edition  of  Bacon's 
Abr.  vol.  i.  p.  753,  from  which  it  appears  that  where  the 
words  are  not  in  themselves  actionable,  the  husband  and 
wife  cannot  join.  Nothing  in  this  record  shews  that  the 
wife  had  any  separate  interest  in  the  products  of  her 
trade.  Formerly  it  was  said,  that  under  certain  circum- 
stances the  wife  could  sue  and  be  sued  alone;  but  that  was 
over-ruled  in  Marshall  v.  Button  (i).  And  in  Boggett  v. 
Frier  (c)t  it  was  determined  that  the  wife  could  not  sue  as 
a  feme  sole;  Lewis  v.  Lee  (d). 
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V, 
SWBKDt. 


LiTTLRDALK,  J. — It  appears  to  me  that  in  this  case  the 
rule  for  an  arrest  of  the  judgment  ought  to  be  made  absolute; 
and  therefore  it  is  not  necessary  to  say  any  thing  concern- 
ing the  nonsuit.  The  declaration  states  that  the  wife  was 
living  separate  and  apart  from  her  husband,  that  she  was  con- 
ducting a  boarding  house,  and  that  the  words  were  spoken 
of  her  in  that  character.  In  the  first  place,  with  regard 
to  these  words,  though  they  might  have  the  effect  of  injur**' 


(a)Cro.Jac.  77,205. 
(h)  8  T.  R.  545. 
(c)  11  East,  301. 


(d)  5  Dowl.  &  Ryl.  98;  3  Barn. 
k  CreMw.  991. 
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ing  her  in  her  trade  and  business,  yet  it  does  not  appear  to 
me  that  they  were  spoken  of,  or  that  they  are  applicable  to, 
her  trade  and  business.  These  words  then  require  special 
damage  to  make  them  actionable,  but  if  there  be  any  spe- 
cial damage  it  was  sustained  by  the  husband.  It  does  not 
appear  that  the  parties  were  separated  by  divorce,  or  that  the 
wife  had  a  separate  mainteiMince.  But  I  do  not  rest  upon  this 
ground,  for  even  if  she  had  been  divorced  a  mensA  ei  ihoro  the 
special  damage  would  be  to  the  husband.  Therefore,  in 
point  of  law  the  cause  of  action  refers  to  the  husband  and 
not  to  the  wife.  In  one  of  the  cases  quoted  by  Mr.  Fo/* 
letl  the  wife  lived  separate  and  apart  from  her  husband, 
yet  it  was  held  that  the  action  must  be  brought  in  the  name 
of  the  husband.  I  should  say,  generally  speaking,  that  a 
married  woman  could  not  receive  an  injury  as  special  da- 
jnage  in  respect  of  words  spoken.  Supposing  the  wife  had 
beeq  living  jn  the  house  and  it  had  been  broken  open,  the 
^tion  for  the  trespass  would  have  been  brought  in  the 
name  of  the  husband.  Here  the  wife  was  acting  as  agent 
to  her  husband,  and  to  him,  therefore,  all  the  pro6ts  of  the 
business  must  be  considered  to  belong.  I  see  nothing 
more  than  agency;  and  the  words  are  not  actionable  in 
themselves. 

With  regard  to  what  is  said  as  to  the  wife's  being  the 
meritorious  cause  of  action,  she  may  be  the  groundwork 
of  the  cause  of  action,  and  yet  not  necessarily  constitute 
the  meritorious  cause  of  action.  This  case  is  different 
from  that  of  the  Dippers  of  Tonbridge  Wells,  as  there  the 
wives  had  a  species  of  vested  interest. 


Taunton,  J. — ^There  seems  to  have  been  some  difficulty 
in  ascertaining  upon  which  counts  the  verdict  was  taken. 
My  attention  has  not  been  directed  to  any  difference  in  the 
counts ;  and  if  anything  should  turn  on  that,  I  must  be 
considered  as  not  delivering  any  opinion.  It  strikes  me 
that  the  judgment  must  be  arrested  on  this  short  ground. 
The  doctrine,  with  respect  to  the  joinder  of  the  wife  with 
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the  husband  in  an  action,  I  apprehend  to  be  this.  If  a  1833. 
personal  wrong  be  done  to  the  wife,  as  by  beating  or  im- 
prisoning her,  and  the  personal  suffering  is  to  the  wife,  then 
she  may  join  with  her  husband,  and  it  is  not  less  the  action 
of  the  wife  because  the  husband  inserts  a  statement  of 
special  damage  to  himself;  Russell  v.  Canie  (a).  But 
where  there  is  no  particular  cause  of  action  in  the  wife,  and 
the  right  of  action  would  not  survive  to  her,  but  the  gist  of 
the  action  is  the  damage  to  the  husband  alone,  she  ought 
not  to  be  joined ;  Coleman  y,  Harcourt  {b).  Here  it  is  stated 
on  the  record,  that  the  wife  was  living  separate  from  her  bus* 
band,  and  was  carrying  on  business  as  a  boarding-house 
keeper.  I  apprehend  that  a  married  woman  is  incapable  TradiDs  by 
of  carrying  on  business  upon  her  own  account,  except  "***^*^  ^^ 
through  the  intervention  of  trustees.  The  business  was,  in 
point  of  law,  the  husband's,  and  therefore  the  loss  of  credit 
and  of  custom  was  a  pecuniary  loss  to  the  husband.  The 
wife  has  no  substantive  cause  of  action  upon  the  facts 
stated  on  the  record,  and  therefore  I  think  the  judgment 
must  be  arrested.  I  would  not  be  understood  to  say  that 
the  action  could  be  maintained  by  the  husband  alone-— 
that  is  another  question. 

Patteson,  J.  —  I  am  entirely  of  the  same  opinion. 
The  words  are  not  actionable  in  themselves,  but  only  upon 
proof  of  special  damage.  I  do  not  say  that  under  the  cir-^ 
cumstances  stated  in  the  declaration,  the  husband  alone 
could  maintain  an  action ;  but  I  think  it  quite  clear  that 
upon  the  facts  there  stated  the  action  is  not  maintainable  by 
the  husband  and  wife  jointly.  I  therefore  think  that  the 
judgment  must  be  arrested. 

Denman,  C.  J. — I  have  not  heard  the  whole  of  the 
arguments,  but  it  appears  to  me  perfectly  clear  that  under 
the  circumstances  judgment  ought  to  be  arrested. 

Judgment  arrested. 
(a)  1  Salk.  119.  (ft)  1  Lev.  140. 
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Kemp  v,  Burt  and  another^  Gents,  two  &c. 

An  attorney  is  ThIS  was  an  action  against  the  defendants  for  negligence 

not  liable  for  *      i         •  ,     i.    i  •  i       o     •        a 

the  conse-         as  attorneys.     At  the  trial  of  this  cause  at  the  bpring  As- 

quences  ofa     gj^^^^  ^332    fo^  |j,g  county  of  Surrey,  before  Tindal,  C.  J. 

mistake  in  a  "^  *^    , 

point  of  law,  the  following  facts  appeared.  In  April,  18S8|  some  cows 
^onablo  *  *****  sheep  of  the  plaintiff  being  found  on  the  turnpike  road, 
doubt  may  be   \n  the  parish  of  Hawley,  in  the  county  of  Surrey,  by  SU^ 

vester,  the  surveyor  of  the  highways,   were  seized  by  him 
and  his   two  assistants,  and   impounded  in  the  common 
pound  of  the  same  parish.     The  cows  and  sheep  escaped 
out  of  the  pound,  and  the  two  cows  returned  homCi  but 
the  sheep  were  again  impounded  in  the  county  of  Sussex, 
at  Wath,  a  parish  adjoining  to  Hawley.     From  this  pound 
the  plaintiff  obtained  their  release  from  the  pound-keeper, 
upon  a  promise  to  pay  the  poundage,  and  drove  the  sheep 
into  one  of  his  own  fields  in  the  county  of  Surrey ;  thence 
they  were  taken  by  the  surveyor  and  again  impounded. 
They  remained  in  this  pound  until  the  3d  of  May  fol- 
lowing, and  were  then  sold  to  pay  the  poundage.     The 
then  and  now  plaintiff  applied  to  the  present  defendants, 
as  his  attorneys,  to  bring  an  action  against  the  surveyor  for 
this  trespass,  and  on  the  2d  of  May,  a  latitat,  returnable 
on  the  first  day  of  the  ensuing  term,  was  accordingly  sued 
out  against  Silvester,  the  surveyor.     In  November,  1828,  a 
copy  of  the  praecipe  was  laid  before  counsel  to  prepare 
declaration,  but  no  direction  whatever  was  given  as  to  the 
venue.    The  declaration  was  drawn,  and  the  venue  laid  in 
Sussex.     At  the  foot  of  the  declaration  the  counsel  by 
whom  it  was  drawn  wrote  the  following  opinion.   "  I  think 
it  would  have  been  prudent  to  have  issued  the  writ  against 
Silvesier*8  two  associates,  and  joined  them  in  the  action,  as 
they  were  clearly  co-trespassers  with  him,  and  their  evidence 
therefore  must  be  anticipated  in  his  favour,  and  will  be 
likely  to  be  extremely  prejudicial  to  the  plaintiff."     In  con- 
sequence of  this  opinion  the  now  defendants  had  an  inter- 
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Tiew  with  the  plaintiiF,  and  it  was  agreed  that  another  16S3. 
action  should  be  commenced  against  Silvester  and  his  two 
assistants  Town  and  Mercer.  The  first  action  was  accord* 
ingiy  discontinued,  and  another  latitat,  returnable  on  the  first 
day  of  Hilary  Term,  1 8^,  was  issued  against  the  three.  The 
defendants  in  that  action  intended  to  set  up  as  a  defence, 
that  under  the  3  Geo.  4,  c.  126,  s.  147^  and  4  Geo.  4,  c.  95, 
s.  75,  the  action  should  have  been  brought  within  three 
months,  and  that  the  venue  was  local,  and  should  have 
been  laid  in  Surrey.  Upon  this  the  now  defendants  took 
the  opinion  of  a  special  pleader,  who  >vas  of  opinion  that 
the  action  was  well  brought  and  the  venue  properly  laid. 
The  cause  came  on  to  be  tried,  when  the  learned  judge 
who  presided  at  the  trial  directed  the  plaintiff  to  be  non- 
suited, on  the  ground  that  under  the  General  Turnpike 
Acts  before  cited,  the  action  was  neither  brought  in  due 
time  nor  the  venue  rightly  laid ;  but  leave  was  given  to  the 
plaintiff  to  move  to  enter  a  verdict  for  5L  JOs.  In  the  fol- 
lowing Michaelmas  Term  a  rule  nisi  was  accordingly  moved 
for  by  Gurney,  which  the  Court  refused  to  grant.  At  the 
trial  of  the  present  action,  the  learned  judge  directed  the 
plaintiff  to  be  nonsuited,  and  gave  the  plaintiff  leave  to 
move  to  enter  a  verdict  for.£ —  damages.  In  Easter  term 
last  The$iger  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
plaintiff,  according  to  the  leave  reserved,  against  which 

Plait  and  Channell  shewed  cause.  The  rule  should  not 
not  have  been  granted  in  this  form.  The  amount  of  the 
damages  ought  not  to  have  been  mentioned,  as  the  effect 
of  it  is  to  withdraw  from  the  jury  the  consideration  of  the 
question  as  to  the  amount  of  the  verdict.  The  action 
could  not  be  maintained  because  this  is  not  a  case  of  gross 
negligence*  Ad  attorney  is  bound  to  bring  to  a  catfse 
skill,  care  and  integrity,  but  he  is  not  liable  for  every  error 
in  judgment.  The  declaration  in  the  first  instance  was 
drawn  by  counsel,  and  all  the  facts  which  were  requisite 
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1833.  were  stated  to  bim.  It  was  in  consequence  of  the  opinion 
of  counsel  that  the  first  action  was  discontinued.  The 
declaration  is  again  laid  before  counsel,  and  he  finds  no 
fault  with  the  venue.  Was  the  attorney,  after  this,  to  alter 
the  venue  f  It  may  be  contended  that  the  venue  was  well 
laid,  as  in  trespass,  since  the  continuation  of  the  act  com- 
plained of  may  be  treated  as  a  new  trespass.  After  the 
doubt  as  to  the  venue  and  time  of  bringing  the  action  had 
been  suggested  to  the  defendants,  they  took  the  opinion  of 
an  eminent  pleader,  whose  opinion  was  favourable.  There> 
was  reasonable  cause  for  doubt,  on  the  part  of  the  attorney, 
as  to  whether  the  second  taking  was  within  the  Highway 
Act.  The  question  arose  upon  3  Geo,  4,  c.  126,  which 
act  was  found  so  imperfect,  that  in  the  following  year  a 
supplemental  act  (a)  of  132  sections  was  passed  to  explain 
apd  amend  it.  The  limitation  as  to  time  was  in  the  former 
act,  the  provisions  as  to  the  seizure  were  in  the  latter. 
.  The  counsel  for  the  defendants  were  here  stopped  by  the 
Court,  who  called  upon 

Thesiger,  contr^.  An  attorney  ought  to  make  himself 
acquainted  with  the  acts  of  parliament  upon  which  he  is 
about  to  institute  a  suit.  It  was  the  duty  of  the  attorney, 
when  he  laid  instructions  before  counsel,  to  have  pointed 
out  the  particular  clauses  in  the  act  of  parliament  as  to  the 
venue,  and  the  period  of  time  within  which  the  action  was 
to  be  brought.  The  attorney  sent  instructions  to  counsel, 
headed  "  Sussex  Latitat."  The  attorney  sued  out  the  latitat 
on  his  own  judgment  (6).  The  action  was  discontinued  with- 
out the  advice  of  counsel,  and  upon  the  attorney's  own 
responsibility.  This  is  unlike  the  case  of  Baiker  v.  Chand" 
le8s(c).  There  it  was  doubtful  whether  the  action  should 
be  brought  within  three  months.     Here,  the  limitation  as 

(a)  4Geo.  4,  c.  95.  reference  to  the  cotmty  in  which 

(6)  The  latitat  would  issue  into  the  venue  was  intended  to  be  laid. 

the  county  where  the  defendant  (c)  3  Campb.  17. 

was  likely  to  be  found,  without 
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to  time  18  in  express  terms.  The  taking  the  opinion 
of  counsel  will  not  protect  an  attorney;  Gode/roy  v. 
Jay  (a). 

Denman,  C.  J. — I  cannot  conceive  that  this  is  a  case  of 
gross  negligence  on  the  part  of  the  attorney.  It  cannot  be 
said  to  be  gross  negligence  to  have  sued  only  one  indivi- 
dual in  the  first  instance^  and  after  the  advice  of  counsel 
had  been  taken,  in  pursuance  of  that  advice  to  discontinue 
that  suit,  and  bring  an  action  against  three  individuals.  A 
reasonable  doubt  might  be  entertained  as  to  whether  the 
second  taking  was  within  the  protection  of  the  statute. 

.  LiTTLBDALE,  J. — ^There  is  here  no  case  of  gross  negli- 
gence. The  words  of  the  act  are  such  that  the  attorney 
might  suppose  that  the  second  taking  was  not  protected  by 
tbe  statiite,  and  if  the  taking  was  not  within  the  meaning 
of  the  act  of  4  Geo,  4/s.  137,  the  limitation  as  to  time  was 
not  applicable.  The  learned  Chief  Justice,  who  tried  the 
cause,  seems  to  have  doubted  on  the  points. 

Taunton,  J.  concurred. 

Patteson,  J. — The  only  doubt  I  had  was,  whether  the 
attorneys  were  justified  in  discontinuing  the  first  action. 
The  way  I  get  over  the  diflSculty  is  this, — it  was  doubtful 
whether  the  taking  was  within  the  protection  of  the  statute; 
and  if  the  seizure  was  not  protected  by  the  act,  there  was 
DO  particular  limitation  as  to  the  time  within  which  the 
action  should  be  brought. 

Rule  discharged  (i). 

.(•)  1  Moore  &  P.  396;  6  Kngh.      Ryan  &  Moody,  317;  8  Carr.  & 
616.  Payne,  113,  S.  C;  Siovm  v.  Tt^lor, 

{h)  And  see  Mimiriou  v.  Jeffay,      ante,  950. 
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Thompson  t;.  Henry  Blackhurst  and  others. 

A  judgment  of  TRESPASS.     The  first  count  of  the  declaration  was  for 
a  couDtj  court 

is  not  coDclu-  entering  the  dwelling  house  of  the  plaintiff,  and  seizing  his 
fstenceof^the"  8*^^**  Second  count,  rfe  Aow/s  a«por^fl<is.  Plea:  first,  gene- 
facts  necessary  ral  issue;  secondly,  (as  to  the  whole  of  the  declaration)| 
regu  a-  ^^JQ  y^^^  because  before  the  said  time  when  8cc.  to  wit,  on 
the  £d  January,  1 839,  a  certain  suit  was  commenced  by  one 
William  Blackhurst  and  the  said  Henry  Blackhurst,  in  the 
county  court  of  the  sheriff  of  the  same  county  of  Lancaster, 
holden  at  Preston^  against  the  plaintiff,  for  a  certain  cause 
of  action  which  had  before  then  occurred  within  the  juris- 


rity  of  such 
judgment  is  a 
question  for 
the  jury,  al- 
though a  mo- 
tion made  in 
the  county 
court  to  set 
it  aside 


for  irregularity  diction  of  the  said  court,  and  such  proceedings  were  there- 

have  been  dis—  .«». 

missed.  upon  had,  that  the  said  W,  Blackhurst  and  H.  Blackhurst, 

by  the  consideration  and  judgment  of  the  said  court,  reco- 
vered against  the  plaintiff  a  certain  debt  of  9l»  ^9s.  IXd* 
and  also  3L  65.  5d.  which  by  the  said  court  were  adjudged 
to  the  said  fV.  B.  and  ff.  B,  for  the  damages  which  they 
had  sustained  on  the  occasion  of  the  detention  of  that  debt; 
whereof  the  plaintiff  was  convicted;  as  by  the  proceedings 
in  the  said  suit  still  remaining  in  the  said  county  court  of 
the  said  sheriff,  more  fully  and  at  large  appear ;  and  the 
said  judgment  being  in  full  force  and  effect,  and  the  said 
debt  and  damages  wholly  unpaid  and  unsatisfied,  the  said 
W.  B.  and  H.  B.  for  having  execution  thereof,  to  wit,  on 
&c.  sued  and  prosecuted  out  of  the  said  county  court  of  the 
said  sheriff  of  the  said  county  of  Lancaster,  holden  8cc  a 
certain  process  of  execution  calle<f  a  levy  (a)  upon  the  said 

(a)    The   ordinary    process    of    torn,  the  sheriff  is  authorized  to 


eiecution  at  common  law  is  a 
distringas  ad  satisfaciendum.  In 
county  courts,  to  which  the  sta- 
tutes giving  process  by  fieri  facias, 
e]egit,and  capias  ad  satisfaciendum, 
do  not  apply,  the  execution  is  still 
by  distringas,  except  in  those  coun- 
ties in  which,  by  immemorial  cus- 


award  a  levari  facias.  Vide  Com . 
Dig.  Copyhold,  R.  18;  ib.  dt. 
Courts  C.  10,  13.  In  the  pre- 
sent case,  the  plea  does  not  state 
any  such  custom;  bnt  no  exeefH 
tion  appears  to  have  been  taken 
on  the  ground  of  this  omission.  In 
the    superior  courts,  the  writ  of 
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judgmeDt,  by  which  the  said  court  coomiaQded  the.  bailiff  of 
the  himdred  of — > — ,  aod  also  Thomas  Toach,  Charles  Nor^ 
ris,  two  of  the  defendants^  and  one  John  Cooke,  that  they^ 
or  some  of  them,  should  cause  to  be  levied  of  the  goods 
and  chattels  (b)  of  the  said  plaintiff,  the  debt  and  damages 
aforesaid^  and  that  they  should  have  that  money  at  the  next 
county  court  to  be  holden  for  the  said  county,  to  render  to 
the  said  W.  B.  and  H.  B.  for  the  debt  and  damages  afore- 
said ;  which  process  afterwards,  and  before  the  return  there- 
of, to  wit,  on  &c.  at  &c.  was  delivered  to  the  said  Thomas 
Toach,  in  due  form  of  law,  to  be  executed.  Under  this 
process  of  execution,  Thomas  Toach  and  Charles  Norris 
justi6ed  as  bailiffs,  and  James  Poole  as  their  servant. 

Replication,  de  injuria  suk  propria  absque  tali  causft; 
whereupon  issue  is  joined. 

At  the  Lancaster  Spring  Assizes,  1832,  this  cause  came 
oo  for  trial  before  PaUeson,  J.  when  the  following  evip 
dence  was  given.  On  the  8th  of  August,  1 826,  a  justicies 
issued  to  the  sheriff  of  Lancaster,  authorizing  him  to  enter- 
tain a  suit  between  IV.  £•  and  if.  JB.,  and  the  present 
plaintiff,  for  9/*  I9s.  lid.  The  justicies  plaint-book  of  the 
sheriff  of  Lancaster  was  produced,  which  contained  the  fol- 
lowing entry:  '*  Lancashire  to  wit,  the  lUb  county  court 
of  P.  £•  Towneley,  eaquire,  sheriff  of  the  said  county,  holden 
at  8cc.  on  Tuesday  the  22d  November,  2  W,  4«  and  A.  D. 
1831. 

'*  Before  T.  B.  Addison  and  «/•  Addison,  esquires,  suitors, 
10th  Dec.  1831. 
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1889. 


Taoirpsoir 

V, 

Blacxhvxst.. 


Distringas  is  never  resorted  to  after 
a  jadgment,  except  apon  a  recovery 
IB  detlatie,  when,  for  the  purpose 
of  obtaining  possession  of  the  spe- 
cific chattels,  successive  writs  of 
Distringas  ad  deliberandum  may 
issue  until  the  property  is  restored. 
SeeKeilwey,64  b ;  Towns.  Jndgm. 


82,  &c.;  1  Rol.  Abr.  737^  1.  38;  9 
Vin.  Abr.  440;  Mann.  Ex.  Pract. 
Ist  ed.  439 ;  Ibid.  App.  S99. 

{b)  By  special  custom,  the  is- 
sues of  the  lands  may  be  taken 
under  a  levari  facias  de  territ  et 
catallis,  2  Lotw.  1413 ;  the  ordinary 
levari  is  de  catallis  only. 


26B 


1883. 


Tbompsoii  ' 

V. 
BL-4CKHVmT. 


Practice  of 
county  court 
of  Laoc«sbire. 


CA8ES  IN  THE  KINO  S  B£NCH« 

"  Henry  Blackhursi,  and 

William  Blackhunt, 
Gents.,  two  &c.  in  person, 
ComplainantSy 


V.  John  ThompsMg 
Debt,  9/.  195.  \\d. 


Defendant  appears  by  !/# 
£//»,  2d  January,  1832. 
Saitb  nothing.  Same  day 
granted  levy  for  debt  and 
SL  &•  5d*  costs.  To 
levy  for  QL  Ids.  and 
costs.  Bailiffs:  Toach, 
Norris,  and  Cook" 

It  was  stated  that  the  practice  of  the  county  court  is, 
that  when  the  under-sheriff  receives  the  writ  of  Justicies, 
he  issues  a  warrant  directed  to  the  bailiffs,  commanding 
them  to  attach  the  defendant  by  his  goods,  to  compel  him 
to  appear  at  the  next  county  court  to  answer  to  the  plain- 
tiff; and  that  the  warrant  is  delivered  by  the  under-sheriff  to 
the  plaintiff's  attorney,  who  then  makes  a  copy  of  the  warrant 
and  instructs  one  of  the  bailiffs  to  whom  it  is  directed  to 
serve  a  copy  upon  the  defendant.     The  bailiff  claims  from 
the  defendant  2s,  4d,  for  entering  an  appearance  for  him ;  and 
the  payment  of  the  2s.  4d.  is  considered  as  an  authority  for 
that  purpose.   If  the  2s.  4d.  be  not  paid  by  the  defendant,  the 
bailiff  attaches  the  defendant's  goods  until  the  defendant  en- 
ters an  appearance  by  attorney.     No  evidence  was  given  of 
the  warrant  having  been  issued,  or  of  the   payment  of  the 
2s.  4d,  to  T.  Ellis,  whose  name  was  entered  on  the  plaint- book 
as  appearing  for  the  defendant;  but  it  was  contended  that  the 
proceedings  in  the  county  court  should  be  presumed  to  be 
regular;  and  it  was  shewn  on  the  part  of  the  defendant  that 
a  motion  to  set  aside  the  proceedings  in  the  county  court 
for  irregularity  had  been  dismissed.     The  learned  judge 
was  of  opinion  that  the  defendants  had  not  made  out  their 
justification ;  but  he  left  it  to  the  jury  to  determine  whether  a 
warrant  had  ever  been  served  on  the  defendant  or  the  2s.  4rf. 
paid  by  him.     The  jurv  found  both  these  facts  in  the  nega- 
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live,  and  returned  a  verdict  for  the  plaintiff.    The  learned 

judge  gave  leave  to  the  defendant  to  move  for  a  new  trial,     Xhomwoji 

on  the  ground  of  misdirection,  and  reserved  to  the  plaintiff  v- 

any  advantage  he  might  have  by  reason  of  any  defect  in  the 

defendant's  plea.     In  Easter  term  last  Archbold  obtained  a 

rule  nisi  for  a  new  trial,  against  which 

J?.  Pollock  and  Wightman  now  shewed  cause.  The  prac- 
tice of  the  inferior  court  could  not  be  lawful  which  enables 
a  plaintiff  to  obtain  judgment  and  execution  without  the 
knowledge  of  the  defendant,  as  would  be  the  case  here  if 
it  were  unnecessary  to  prove  the  berving  of  the  warrant,  or 
the  authority  to  appear,  signified  by  payment  of  the  ^.  4^. 
In  the  administration  of  justice,  it  is  important  to  bear  in 
mind  that  what  is  satisfactory  evidence  at  one  time,  may  not 
be  so  at  another.  Here,  five  years  had  elapsed  between  the 
issuing  of  the  justicies  and  the  entry  of  the  plaint.  The 
dites  exciting  so  much  suspicion,  the  jury  might  well  re- 
quire proof  of  the  regularity  of  the  proceedings  ;  and  as  no 
such  proof  was  given  by  the  defendant,  they  were  warranted 
in  presuming  that  these  proceedings  were  not  regular. 

The  special  plea  states  that  a  suit  was  commenced  by 
Biackkurti  in  183^,  and  that  a  debt  of  9/.  \9s.  Wd.  was 
recovered.  The  county  court  had  no  jurisdiction  over  debts 
above  the  amount  of  405.  The  proceedings  of  the  county  Jurisdiction  of 
court  are  therefore,  upon  the  face  of  the  plea,  irregular,  ^^""'y  ^^"''** 
[lAttledale^  J.  That  is  only  ground  of  demurrer].  The 
Court  will  not  presume  a  justicies  in  this  case.  The  county 
court  has  two  jurisdictions,  ordinary  and  extraordinary. 
This  extraordinary  jurisdiction  is  that  which  the  Court  has 
over  debts  above  405.  and  is  founded  upon  the  writ  of  jus- 
ticies. There  are  several  cases  to  shew  that  when  a  defen- 
dant justifies  under  process  i3suing  out  of  an  inferior  court, 
the  jurisdiction  of  the  inferior  court  ought  to  be  set  forth. 
In  Moravia  v.  Sloper(a),  C.  J.  Willes  says,  '*  In  all  the  cases 

(«)  Willes,  ST. 
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that  I  can  find  where  these  sort  of  pleas  have  been  holdeii 
J,  to  be  good,  they  have  expressly  set  forth  what  jurisdiction 

V.  the  court  had,  to  shew  that  the  court  had  a  general  jurisdic- 

BLACKHuatT.  ^.^^  ^j.  ^^^^  g^^^  ^  j.  3^^^j^g .»  Dewnfs  ▼.  Rowh  and  another  (a), 

and  Jones  v.  Moldnn{b).    There  is  likewise  another  objec* 

tion«     It  is  not  shewn  that  the  process  in  this  case  was 

ProettsDotre-  returned;  Middleton  v.  Price {c).    This  is  not  the  case  of 

turned.  justifying  under  process  by  an  officer  of  the  court  who  is 

entitled  to  great  latitude  in  pleading,  but  it  is  a  justification 
by  one  of  the  plaintiffs  in  the  original  suit,  who  is  bound  to 
plead  every  circumstance  strictly.  If  the  defendant,  upon  a 
new  trial,  should  obtun  a  verdict,  the  plaintiff  would  be  enti- 
tledto  arrest  the  judgment  upon  this  ground.  If  the  case  had 
been  reversed,  there  would  have  been  ample  ground  for 
moving  for  a  new  trial,  on  aceouot  of  the  deficiency  of  the 
evidence. 

Archbold  contrd.  In  Middleton  v.  Pnce,  the  question 
arose  upon  mesne  process.  [Denman,  C.  J.  The  Court  do 
not  think  it  necessary  that  you  should  notice  those  cases. 
The  question  is,  whether  there  was  evidence  of  fraud  to 
warrant  the  finding  of  the  jury].  The  defendants  were  not 
bound  to  prove  the  points  which  were  left  to  the  jury.  It  was 
not  incumbent  on  the  defendant  to  prove  every  step  of  the 
cause.  It  is  not  necessary  to  set  forth  the  whole  proceed- 
ings in  the  plea,  Pitt  v.  Knight  {d),  [Denman,  C.J.  The  rules 
Taliter  proces-  ^  ^^  pleading  only  are  there  laid  down :  nothing  is  said  as 
sum  est.  to  the  proof].     The  proof  is  regulated  by  the  pleadings. 

The  pleadings  set  out  the  judgment  only,  and  it  is  incum^ 
bent  on  the  party  impugning  the  judgment,  to  shew  that 
the  proceedings  were  not  regular.  [Taunton,  J.  In  the 
ancient  pleadings,  the  proceedings  were  all  set  out,  and 
though  the  modern  pleadings  are  shorter,  the  proof  required 
is  not  narrowed.]    The  ancient  pleadings  which  set  out 

(a)  «  Lutw.  918.  (c)  1  Wils.  J7;  2  Stra.  118. 

{h)  S  Levinz,  141.  (d)  1  Wms.Saund.  92,  note  2. 
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judgments  in  courts  of  record^  stated  the  proceedings  in  the 
same  manner  as  they  did  when  they  set  out  judgments  in 
the  inferior  courts ;  and  it  must  be  supposed,  that  now  when  v. 

the  proof  is  much  narrowed  in  the  one  case,  it  must  be  so  ^''^^*"^»**- 
in  the  other.  They  are  put  upon  the  same  footing  in  plead- 
ing, and  therefore  it  is  to  be  presumed,  prim&  facie  at  least, 
that  they  are  subject  to  the  same  requirements  as  to  proof. 
[Denman,  C.  J.  The  proof  required  in  stating  judgments 
of  courts  of  record,  need  not  be  the  same  as  in  the  case  of 
judgments  of  courts  not  of  record,  the  record  itself  having 
evidence  of  every  thing  contained  in  it]  All  that  it  was 
necessary  to  prove  was  the  justicies,  the  plaint,  and  the 
judgment;  [Patieson,  J.  There  is  one  point  of  your  case 
which*has  not  been  adverted  to.  It  seems  that  the  appear-  Appearance  in 
ance  was  not  in  person,  but  by  another  who  was  not  an  founty  court 

by  attorney. 

attorney.  Upon  looking  into  the  old  entries  in  books  as  to 
county  courts,  I  find  that  the  appearances  were  always  in 
propria  person^.  The  appearance  in  this  case  seems  to  be 
contrary  to  common  law;  and  in  order  to  warrant  it  some 
special  custom  should  be  shewn.  It  was  said,  that  the 
custom  here  was  to  appear  either  by  bailiff  or  by  attorney. 
Here  it  does  not  appear  from  the  minute  in  the  plaint  book, 
that  Eliis,  who  appeared,  was  either  bailiff  or  attorney.] 
He  acted  as  deputy,  and  that  is  a  sufficient  acting  by  attor- 
ney. Before  the  statute  of  3  Jac,  1,  c.  7f  (s.  2,)  there  was,  it 
is  believed,  no  such  thing  as  a  regularly  admitted  attomey(ii); 
and  therefore  in  the  interval  which  had  occurred  between 
the  statute  of  Westminster  2,  (IS  Edw.  1,  cap.  10,)  which 
first  authorized  a  party  to  appear  by  attorney,  and  the  pass- 
ing of  the  statute  of  JameSt  an  attorney  must  have  been  a 
mere  deputy.  In  county  courts  the  appearance  must  be 
according  to  the  common  law ;  it  is  otherwise  in  courts 
of  record,  where  regularly  admitted  attorneys  are  required 
by  statute.  [Paiteson  J.  I  do  not  mean  a  regularly  ad- 
mitted attorney,  but  simply  an  authorized  agent]  It  siif* 
ficientfy  appears  from  the  proof,  that  he  was  an  agsnt.    The 

(a)  Vide  tamen  4  Hen.  4,  c.  18 ;  33  Hen.  6,  c.  7  ;   18  Eliz.  c.  14, 8.  3. 


Thompson 


BtACKBURST. 
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length  of  time  which  has  elapsed  between  the  issuing  of 
the  justicies  and  the  entering  of  the  plaint^  is  no  hardship 
V.  upon  a  defendant,  as  it  is  in  his  power  to  force  on  the  pro- 

ceedings to  a  conclusion  if  he  thinks  proper.  Until  the 
late  rule  of  Court,  if  the  party  had  sued  out  a  writ  in  the 
Court  of  Common  Pleas,  he  was  never  considered  to  be  out 
of  Court.  The  Court  at  Preston  follows  the  Court  of 
Common  Pleas  at  Lancaster,  which  latter  court  follows 
the  Common  Pleas  at  Westminster.  \^Patteson,  J.  It 
does  not  follow  it  in  all  particulars.  They  cannot  there 
declare  before  the  defendant  has  appeared.] 

Denman,  C.  J. — I  cannot  bring  myself  to  entertain  any 
doubt  upon  this  subject.  The  defendant  could  sustain  his 
justification  only  by  proving  all  the  proceedings  in  the 
county  court.  It  was  necessary  to  shew  the  appearance. 
In  order  to  prove  the  appearance,  it  was  said  that  one  EUU 
appeared,  which  Ellis  was  bailiff,  and  perpetually  appeared 
for  others  upon  payment  of  2«.  4^.  The  validity  of  this 
practice  we  are  not  now  to  discuss,  for  the  jury  have  found 
that  the  warrant  was  not  served  or  the  2s.  4d.  paid.  The 
only  question  is,  whether  the  jury  are  justified  in  coming 
to  the  conclusion  at  which  they  have  arrived.  It  was  said 
that  a  motion  had  been  made  in  the  county  court,  to  set 
aside  the  proceedings  for  irregularity,  which  had  been  dis- 
missed. It  does  not  at  all  follow  that  the  jury  were  wrong 
in  finding  a  verdict  for  the  plaintiff.  Looking  at  all  the 
circumstances  of  suspicion  in  this  case,  the  jury  have  very 
naturally  found  that  the  whole  was  a  collusive  proceeding. 
I  think  the  rule  therefore  ought  to  be  discharged. 

LiTTLEDALE,  J. — I  am  also  of  opinion  that  the  rule  should 
be  discharged.  The  appearance,  as  entered  upon  the  mi- 
nutes, was  not  by  the  party  himself;  and  this  afforded  suffi- 
cient ground  for  making  inquiry  as  to  whether  £//u  had 
any  authority  to  appear.    It  was  found  that  he  had  not.     . 
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Taunton,  J. — I  am  of  the  same  opinion.  Two  matters 
are  found ;  the  first,  that  the  process  was  not  served,  and 
the  second,  that  the  25.  4d,  (which  would  warrant  Ellis  in 
appearing)  was  not  paid.  These  facts,  as  found,  raise  a 
violent  presumption  of  fraud ;  and  I  see  no  reason  to  find 
fault  with  the  finding  of  thej\iry.  JS//is  might  have  been 
called  to  prove  payment,  if  he  had  been  paid ;  but  this  was 
not  done.  The  practice  as  to  appearance  may  be  good ; 
but  there  is  not  suflScient  matter  found  to  supply  proof  that 
that  practice  has  been  pursued.  It  is  said  that  the  judg- 
ment is  conclusive.  A  distinction  ha&  always  been  made 
in  this  respect  between  Courts  of  record  and  Courts  not  of 
record.  In  Walker  v.  Witter  (a),  which  was  an  action  of 
debt  brought  on  a  judgment  of  a  Court  in  Jamaica,  Lord 
Man^eld  thus  expresses  himself: — "The  difficulty  in  the 
case  had  arisen  from  not  fixing  accurately  what  a  Court  of 
record  is  in  the  eye  of  the  law.  That  description  is  con-^ 
fined  properly  to  certain  Courts  in  England;  and  their  judg- 
ments cannot  be  controverted.  Foreign  Courts,  and  Courts  in 
England  not  of  record,  have  not  that  privilege,  nor  the  Courts 
in  Wales,  8cc.  The  doctrine  in  the  case  of  Sinclair  v.  Era- 
ser was  unquestionable.  Foreign  judgments  are  a  ground 
of  action  everywhere,  but  they  are  examinable."  Lord 
Kei^on,  (who  di£fered  materially  from  Lord  Mansfield  upon 
these  points  J  in  giving  judgment  in  the  case  of  Galbraith  v. 
Neville  (6),  refers  to  the  Duchess  of  Kingston's  case  (c),-  and 
says,  that  it  was  there  held  that  the  judgment  of  the  eccle- 
siastical court  might  be  examined  on  the  ground  of  fraud. 
If  the  judgment  of  the  ecclesiastical  court  may  be  im- 
peached on  the  ground  of  fraud,  surely  the  judgment  of 
the  county  court  may  be.  Here,  I  think  that  the  finding 
of  the  jury  was  equivalent  to  a  finding  that  the  judgment 

(a)  1  Dougl.  1.    And  see  Phm-         (b)  Cited  io  a  note  to  Walker  v. 
V.  Woodbume,  7  DowL  and       WUter^  1  Dougl.  6. 


Rjl.  25 ;  4  Barn,  and  Cress.  695 ;  (c)  Since  reported  in  11   Har- 

PhUlipi  T.  Allen,  2  Mann,  and      grave's  State  Trials,  J  98,  and  in 
Ryl.  580,  589,  n.  (6)  20  Howelfs  State  Trials,  355. 
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1833.        had  been  obtained  by  fraud.    It  was  a  judgment  obtained 
J^^"^^^^^      behind  the  back  of  the  party. 

V. 

BucKuuBST.  Patteson,  J.— I  think  the  rule  ought  to  be  discharged. 
It  seems  to  have  been  admitted  by  Mr.  Archbold,  that  the 
judgment  was  not  conclusive  (a).  He  does  not  say  that 
the  judgment  is  Gonclusive^biyt  that  because  there  was  a 
motion  made  to  set  aside  the  judgment  for  irregularity, 
which  was  dismissed,  its  validity  ought  to  be  presumed,  and 
no  question  upon  it  ought  to  have  been  submitted  to  the 
jury«  But,  on  the  other  hand#  it  did  not  appear  upon  what 
ground  that  motion  had  been  made.  My  opinion  is,  that 
this  was  a  case  for  the  jury  to  determine.  The  practice 
that  was  proved  may  or  may  not  be  lawful ;  .but  it  would 
take  a  great  d^al  to  persuade  ii(ie  that  it  can  be  so.  Ac- 
cording to  the  practice  as  stated,  a  justicies  might  issuer 
at  any  time  after  that,  ^fty  years  perhaps^  2s.  4<2.  nbighl  be 
required  from. the  defendant,  to  authorize  the  bailiff  to  ap- 
pear for  him;  fif|y  y^ars  afterwards  an  appearance  might  be 
entered;  and  a  judgment  might  thqs  be  obtained  without 
the  defendant's  knowing  any  thing  whatever  about  it.  I 
cannot  believe  that  such  a  custom  would  be  lawful*  But 
here  the  jury  ha9  found  that  the  matter  required  by  the 
practice  has  not  been  perfortiied;  therefore,  even  supping 
the  practice  good,  it  does,  not  come  into  operation  in  this, 
^se.  I  do  not  think,  we  are  .called  upon  to  disturb  the 
finding  of  the  jury. 

Kule  discharged. 

(a)  Vide  TWUpi  t.  AUiHf  2  Mann.  &.B^]. 580(aX  t»\{a)i  S86^588, 
689(a). 
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Kirk  v.  Strickwood. 

Assumpsit  on  a  promnsory  note  for  ig/.  I8«.  6rf.  A  promissory 
Plea :  the  general  issue.     At  the  trial  of  this  cause  before  a  defendant  m 

Demman,  C.  J.,  at  the  London  sittings  after  Michaelmas  P"^P  ^^^'^ 

^  conviction  for 

Term*  \SS%  the  following  facts  appeared  :  a  misdemea- 

The  defendant  was  the  alleged  father  of  an  legitimate  ^^ntenJ^?"" 
daughter,  who,  when  about  twenty-one  years  old,  became  pursuance  of 
insane.  The  defendant  applied  to  the  overseers  of  the  poor  dation  of  the 
of  the  parish  of  Whitechapel,  to  have  her  conveyed  to  a  lu-  ^^^^}  ^  y^°^ 
natic  asylum;  and  a  proper  order  was  made  for  her  recep^  lid;  aUbough 
tion  into  the  parish  asylum  at  Bethnal  Green,  where  she  ^«  Court  is 

■^  "^  '  •  not  appnzed 

continued  for  some  months.     The  overseers  first  made  of  the  terms 
a  demand  upon  the  defendant  of  15/.  for  the  mainte-  ^£^^^^' 
nance  of  his  daughter,  the  lunatic ;  of  which  he  took  no  though  the 
notice.     On  the  30th  of  August,  18S0,  the  defendant  prosecutiou 
was  summoned  to  appear  before  two  magistrates  for  the  are  included 
county  of  Middlesex,  to  shew  cause  why  an  order  should 
not  be  made  upon  him  for  the  maintenance  of  his  daugh- 
ter.   Ac  the  petty  sessions,  held  two  days  subsequently  at 
the  Lambeth  Police  Office,  an  order  was  made  upon  the 
defendant  to  pay  to  the  overseers  of  the  poor  of  White- 
chapel  the  sum  of  15/.  8a.  for  the  past  maintenance  of  his 
daughter,  and  the  sum  of  1  !<•  |>er  week  from  the  date  of 
the  order,  so  loi^  as  she  should  remain  chai^eable  to  the 
parish.    At  the  next  Clerkenwell  sessions  the  defendant 
was  indicted  for  disobedience  to  this  order,  and  on  the 
^th  of  October,  1850,  he  was  found  guilty  upon  this  in- 
dictment.   Sentence,  however,  was  not  at  that  time  passed 
upon  him,  but  he  was  committed  to  prison,  the  Court 
recommending  that  he  should  settle  with  the  overseers. 
The  overseers  then  intimated  to  him  that  if  40/.  were  paid, 
the  matter  might  be  compromised;   and  it  was  finally 
arranged  between  them  that  the  defendant  should  pay  20/. 
in  cash,  and  give  i|  promissory  note  for  19/*  18i.  6c/.;  by 
which  sums  the  costs  of  the  prosecution  were  intended  to 

t2 
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1833.        be  covered.    On  the  2Sth  of  October  a  nominal  sentence 
was  passed  on  the  defendant,  and  he  was  iSned  a  shilling 
9.  and  discharged ;  but  it  did  not  appear  that  the  Court  ever 

knew  what  were  the  precise  terms  of  the  arrangement  en- 
tered into  between  the  parties.  The  arrangement  was 
afterwards  carried  into  effect  by  payment  of  the  20/.  and 
by  giving  the  note  upon  which  this  action  was  brought  It 
was  objected,  on  the  part  of  the  defendants,  that  the  note 
given  under  the  above  circumstances  was  illegal.  The 
jury  found  a  verdict  for  the  plaintiff^  and  the  learned  Chief 
Justice  gave  the  defendant  leave  to  move  to  enter  a 
nonsuit. 

F.  Kelly  (with  whom  was  Whiie)  now  moved  on  behalf 
of  the  defendant.*  The  question  for  the  decision  of  the 
Court  is,  whether  this  case  can  be  distinguished  from 
Beeley  v.  WiiigJUld  (ci),  to  which  it  is  apparently  similar. 
There  the  defendant  was  indicted  at  the  sessions  for  ill- 
treating  his  parish  apprentice ;  and  being  convicted,  it  was 
suggested  to  him  by  the  chairman  of  the  Court,  that  if  he  • 
agreed  to  pay  40  guineas  towards  the  expenses  of  the  pro- 
secution, he  should  only  be  imprisoned  six  months  instead 
of  twelve.  The  defendant  accordingly  gave  a  promissory 
note  for  42/.,  and  in  the  action  which  was  brought  for  the 
nonpayment  of  that  note,  it  was  held  good.  There  the 
Court  had  particularly  pointed  out  the  specific  mode  in 
which  the  matter  should  be  settled.  Lord  Elknborough 
said  that  the  security  in  question,  given  with  the  sanction 
of  the  Court,  is  rather  to  be  considered  as  part  of  the 
punishment  suffered  by  the  defendant  in  expiation  of  his 
offence.  The  Court  is  the  only  proper  judge  of  the 
penalty  to  be  inflicted.  Here  the  party  was  committed  to 
prison,  with  a  general  recommendation  to  settle,  and  the 
parish  officers  had  thus  an  opportunity  of  imposing  what 
terms  they  pleased.  If  they  had  only  received  the  exact 
sum  which  the  defendant  was  liable  to  pay  in  pursuance  of 

(a)  1 1  East,  46. 
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the  order,  the  case  might  be  within  the  principle,-  though 

not  within  the  terms,  of  Lord  ElleuborougKs  decision.     It 

.was  incumbent  on  the  parish  officers  to  shew  that  they  did 

not  take  an  improper  advantage  of  the  situation  of  the  de:.  Stuicewood. 

fendant. 

By  the  Court. — The  present  case  falls  within  the  prin- 
ciple of  Beeley  v.  Wingfield.  The  party  was  tried  and 
remanded,  and  while  in  prison  the  present  arrangement 
was  made  in  pursuance  of  the  recommendation  of  the 
Court.  On  the  day  following  that  on  which  the  arrange- 
ment was  entered  into,  a  nominal  sentence  was.  passed 
upon  him,  and  he  might  have  then  stated  to  the  Court  the 
terms  imposed  upon  him,  and  have  complained  of  the 
hardship  of  them,  if  he  thought  himself  aggrieved,  .The 
note  is,  primd  faciei  a  good  note,  and  it  lay  uppn  the  de- 
fendant to  shew  that  the  consideration  was  bad. 

» 

Rule  refused,  (a) 
(a)  Vide  Edgecombe  v.  Rodd,  5  East,  294;  1  Smith,  515. 


The  King  t;.  Minshvll. 

One   Williams  obtained  a  licence  for  selling  exciseable  A  magistrate 
liquors,  under  the  following  circumstances: — An  applica-  ^^^^xjohetn 
tion  for  a  licence  was  made  by  him  to  the  special  scissions,  evidence 
and  upon  its  coming  on  to  be  considered,  three,  out  of  six  ^^'^  ^^  ^i^^^ 
magistrates  who  were  present,  expressed  themselves  witling  hw  detennina- 
to  grant    the   licence,    and  the   other   three   opposed   it.      Sfin6/f,ali- 

Amongst  the  latter  was  a  gentleman  of  the  name  of  Beckel;  J*°^®  !?u**"u 

,  ®  .  beer,  although 

but  upon  the  licence  there  appeared  the  signature  of  the  obuined  by 
three  consenting  magistrates  and  also  of  Mr.  Becket,  so  u^^^the**  ' 
that  the  licence  was  signed  by  the  requisite  majority  of  the  fraud  be  orac- 
justices  present.     Williams,  upon  receiving  the  licence  so  ^^^y  towhom 
signed,  obtained  the  regular  licence  from  the  excise  oflSce.  ^^^  ^^^^^  ** 
One   Edwards,  a  neighbouring  publican,  informed  against 
Williams  for  selling  beer  and  spirituous  liquors  without^a 
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1893.        licence.    Upon  the  charge  comiag  to  be  heard  before  Mr. 

'^-^^'^-^      MinskuU,  the  licence  signed  by  the  four  magistrates  was 

9.  produced ;  and  the  charge  was  dismissed  by  the  magistrate, 

M1VSBV1.L.    ^Ijq  refused  to  receire  any  evidence  as  to  the  mode  in 

which  the  signature  of  Mr.  Beckei  had  been  obtained.    It 

does  not  appear  to  have  been  suggested  that  the  signature 

of  Mr.  Becket  had  been  obtained  by  fraud. 

F»  Po//ocft  obtained  a  rule  calling  upon  Mr.  Minshull  to 
shew  cause  why  a  mandamus  should  not  issue  commanding 
him  to  i^ceive'lhe  evidence:  against  which 

Sir  J.  'Scarlett  now  shewed  cause.  The  magistrate 
acted  riglitiy  in  dismissing  the  charge.  The  licence  was 
produced  to  him  duly  signed,  and  it  was  shewn  to  have 
been  acted  upon  by  the  excise  officer.  Under  these  cir- 
-cumstances  he  thou^t  he  was  not  warranted  in  treating 
Williams  as  having  acted  illegally.  Although  it  may  not 
have  been  the  intention  of  Mr.  Becket  to  sign  the  licence, 
yet  the  signature  is  conclusive,  unless  it  can  be  clearly 
shewn  to  have  been  obtained  by  the  fraud  of  the  party  who 
uses  it. 

JP.  Pollock,  contr^.  The  signature  was  obtained  through 
fraud.  At  the  time  when  Mr.  Becket  refused  to  concur  in 
granting  the  licence,  and  stated  the  reasons  for  his  oppo^ 
sition,  Williams  was  present  The  licence  afterwards 
appears  to  have  been  signed  by  this  very  gentleman,  who 
would  not  have  subscribed  his  name  unless  he  had  been 
fraudulently  led  to  suppose  that  the  document  laid  before 
him  was  some  other  than  the  licence  in  question. 

By  the  Court.— It  appears  to  us  that  the  magistrate 
has  acted  correctly  throughout.  The  licence  appearing  to 
be  signed  by  four  magistrates  out  of  six,  it  must  be  held 
good,  unless  fraud  be  proved.  Mr.  Becket  may  have 
altered  his  determination.  But  whether  that  be  so  or  not, 
there  is  no  evidence  to  charge   Williams  personally  with 
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having  fraudulently  and  surreptitiously  obtained  the  licence; 
and  therefore  he  cannot  be  fined  for  having  acted  bon&  fide 
under  it. 

Rule  discharged.         Mihshull. 


V, 


Marshal!^  i^saignee  of  Re£b  Davibs,  a  Bankrupt,  v* 

Barkwobth. 

XROVER.    At  the  trial  of  this  cause  before  Alderson,  J.  Thoueh  a  con- 
at  the  York  spring  assizes  1832,  the  following  facts  ap-  ^i^norfiat 
peared: — Dovies,  the  bankrupt,  a  bookseller,  residing  at  in  bankruptcy 
Hull,  having  become  indebted  to  Messrs.  Raikes,   the  ^  £  ^  WUL  4 
bankers  there,  in  a  considerable  sum  of  money,  gave  them  <^-  ^f  *-  ^J^f  ^ 
a  warrant  of  attoitiey  for  2(XX)/.  as  a  security.    On  the  of  bankruptcy 
ed  of  June  1832,  judgment  was  entered  up,  and  a  fi.  fa.  |?^^^*^^  ^  °"^' 
issued  to  the  defendant  as  sheriff  of  Hull,  to  levy  1036/. 
17«.  lid.,  and  on  the  3d  of  June  the  sheriff's  officer  seized 
the  stock  in  Daviess  shop.     On  the  4th  of  June  a  docket 
was  struck  against  Davies,  of  which  notice  was  served 
upon  the  defendant  on  the  6th  of  June.     On  the  9th  of 
June  a  fiat  in  bankruptcy  issued,  to  support  which  evi« 
dence  was  given,  that  on  the  6th' June  Davies  had  executed 
a  deed  of  assignment  of  the  whole  of  his  effects  for  the 
benefit  of  all  his  creditors.    The  defence  set  up  was,  that 
the  act  of  bankruptcy  had  been  concerted.    The  learned 
judge  told  the  jury  that  if  the  act  of  bankruptcy  had  been 
concerted  between  the  bankrupt  and  the  petitioning  credi- 
tor, it  waa  not  such  an  act  as  would  support  a  fiat.    The 
jury  found  a  verdict  for  the  defendant.     In  Trinity  term 
last  Wightman  obtained  a  rule  nisi  for  a  new  trial,  against 
which 

F.  Pollock,  Archboldf  and  Cresswell,  now  shewed  cause. 
The  question  is,  whether  the  mere  placing  a  seal  to  an 
instrument  which  purports  to  be  an  assignment  of  all  the 
effects  of  a  trader,  and  doing  this  in  concert  with  the  peti- 
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tioning  creditor,  is  an  act  of  bankruptcy.     The  concert  is 
a  fraud  upon  the  creditor,  and  a  fraud  upon  the  policy  of 
the  bankrupt  law,  and  makes  the  assignment  of  no  effect. 
The  Bankrupt  Act  (a)  provides,  that  if  any  person  shall 
make  or  cause  to  be  made  any  fraudulent  grant  or  convey- 
ance of  any  of  his  lands,  tenements,  goods  or  chattels,  or 
any  fraudulent  gift,  delivery  or  transfer,  with  intent  to  defeat 
or  delay  his  creditors,  he  shall  be  deemed  thereby  to  have 
committed  an  act  of  bankruptcy.     The  latter  part  of  the 
clause  cannot  be  treated  as  an  immaterial  part     By  the 
assignment  in  this  case,  it  was  not  intended  to  defeat  or 
delay  the  creditors.    The  only  object  the  parties  had  in 
view,  was  to  make  use  of  this  assignment  as  a  fraudulent 
conveyance,  merely  for  the  concerted  purpose  of  procuring 
a  fiat  to  be  granted.     This  is  no  more  an   act  of  bank« 
ruptcy  than  a  preconcerted  denial,  though  the  latter  has 
been  held  to  be  so  where  the  creditors  are  actually  delayed 
in   consequence   of  it.     The   circumstance  of  the   act  of 
bankruptcy  having  been  concerted,  is  ground  for  supersed- 
iug  or  recalling  the  fiat,  and  there  can  be  no  reason  why 
the  fiat  should  not  be  declared  void,  if  it  be  supersedable  in 
the    Court  of  Review.  •  An   act  of  bankruptcy   which  is 
concerted,  is  in  law  no  act  of  bankruptcy.     In  Shaw  v. 
Williams{b)y   Abbott^  C.  J.  took  a  distinction   between  a 
concerted  commission  and  a  concerted  act  of  bankruptcy, 
and  said  that  the  latter  was  no  act  of  bankruptcy  whatever. 
There  are  many  cases  to  shew  that  where  a  petitioning 
creditor   has   been   privy   to   a   deed   of  composition,   he 
^cannot  afterwards  set  up  that  deed  as  an  act  of  bankruptcy; 
Prosser  v.  SmUh(c),  Bamford  v.  Baron (d),  which  was  cited 
in    Ex  parte   Ilarcourt  (e),   Back  v.  Gooch{f),   Tope  v. 
Hockin{g),   Ex  parte  Gane{h),  Tappenden  v.  Burgess  (j). 


(a)  G  Geo.  4,  c.  16,  s.  3. 
(6)  Ryan  &  Mood.  19. 
(c)  Holt,  N.  P.  C.  442. 
{d)  2T.  R.594,n. 
(<•)  2  Rose,  213. 


(/)  4  Campb.  N.  P.  C.  233, 
and  Holt,  N.  P.  C.  18. 
(g)  7  Barn.  &.  Cress.  101. 
(A)  1  Mont.  &  Mac.  399. 
(i)  4  East,  230. 
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In  Bamford  v.  Baron  the  Court  were  clearly  of  opinion 

thut  the  parties  who  were  privies,  and  had  assented  to  the    m^^jh^h, 

deed  of  assignment,  could  not  set  it  up  as  an  act  of  bank-  v. 

ruptcy ;  and  said,  that  Lord  Mansfield  had  given  it  as  his 

opinion,  in  Hooper  v.  Smith,  1  W.  Bla.  441,  that  those  who 

were  privy  to  a  concerted   act  of  bankruptcy  could  not 

take  advantage  of  it.      In   Tappenden  v.  Burgess,  Lord 

EUenborough  says,  **  If  Tappenden  had  signed  the  dec^d  of 

trust, 'he  could  not,  as  petitioning  creditor,  have  availed 

himself  of  it  to  set  it  up  as  an  act  of  bankruptcy,  according 

to  the  case  referred  to  of  Bamford  v.  Baron  J* 

It  was  thought  for  a  short  time  after  the  passing  of 
1  &  2  Will.  4,  c.  56,  that,  by  sect.  42,  an  act  of  bankruptcy, 
though  concerted,  was  to  be  a  good  act  of  bankruptcy. 
And  it  was  so  held  by  Leach,  Vice-Chancellor,  iu  the  case  of 
Ex  parte Gane  (a);  but  upon  appeal  to  Lord  Eldon,  C.  that 
decisfion  was  reversed  (&).  By  1  &  2  PVilL  4,  c.  56,  s.  42, 
it  is  enacted,  "  that  from  and  after  the  passing  of  this  act, 
no  commission  of  bankrupt  shall  be  superseded  nor  any  fiat 
annulled,  nor  any  adjudication  reversed  by  reason  only  that 
the  commission,  fiat,  or  adjudication,  has  been  concerted  by 
and  between  the  petitioning  creditor,  his  solicitor  or  agent, 
or  any  of  them,  and  the  bankrupt,  his  solicitor  or  agent,  or 
any  of  them,  save  and  except  when  any  petition  to  super- 
sede a  commission  for  any  such  cause  shall  have,  been 
already  prosecuted  and  shall  be  now  pending."  This  does 
not  extend  to  protect  a  concerted  act  of  bankruptcy,  which 
would  have  been  particularly  specified  if  that  had  been  the 
intention  of  the  legislature. 

Wightman,  contr^.  The  bankrupt  has  committed  an 
act  of  bankruptcy,  whether  concerted  or  not ;  for  by  the 
assignment  of  all  his  effects  he  deprived  himself  of  the 
power  of  trading.  There  are  two  species  of  fraudulent 
conveyances ;  such  as  are  an  actual  fraud  upon  the  creditors, 
and  such  as  are  only  fraudulent  within  the  meaning  of  the 

(a)  2  Glyn,  &  Jam.  319.  {b)  1  Mont.  &  Mac.  399. 
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1833.        Bftokrupt  Acta.     It  omet  be  admitted  that  if  a  party  be 
J^"^^      {Hivy  to  a  frawluieiit  conveyance  of  the  first  description,  he 
V.  caABot  afterguards  set  it  up  as  an  act  of  bankruptcy ;  but  if 

Babkworth.  ^^  assignment  be  of  the  latter  descriptioui  it  may  well  be 
set  up.  The  case  which  has  been  cited  ffom  Holt's  N.  P. 
is  distinguishable  from  this,  in  which  the  assignment  is 
expressly  stated  to  be  foe  the  benefit  of  all  the  creditors. 
There  the  conveyance  was  to  t^^ustees  for  all  the  creditors 
whose  debts  amounted  to  601.,  and  was,  therefore,  a*fraud 
upon  the  others.  In  Tope  v.  Hockin  it  does  not  appear 
what  the  trusts  were ;  and  it  inay  be  that  they  were  the  same 
as  in  the  last  case.  If  so,  it  is  not  an  absolute  unqualified 
assignment  for  the  benefit  of  all  the  creditors  generally.  In 
the  present  case  the  assignment  waa  so  far  firom  being  fraudu* 
lent,  that  it  was  the>  bankrupt's  duty  to  do  as  he  has  done. 
It  was  made  for  the  purpose  of  causing  a  more  equal  distri- 
bution of  bis  effects  than  would  otherwise  have  taken  place; 
Picklock  v.  lifter  (a),  where  it  was  said  by  Lord  EHen" 
borough,  C.  J.,  ''  Such  an  assignment  as  the  present  is  to 
be  referred  to  an  act  of  duty,  rather  than  of  fraud,  when  no 
purpose  of  fraud  is  proved.  The  act  arises  out  of  a  dis- 
charge of  the  moral  duties  attached  to  his  character  of 
debtor,  to  make  the  fund  available  for  the  whole  body  of 
creditors.  All  the  cases  in  ^hich  it  has  been  held  that  a 
deed  of  assignment  could  not  be  set  up  by  a  petitioning 
creditor,  who  was  a  party  to  it,  have  been  cases  in  which 
the  assignment  was  a  fraud  upon  the  creditors,  and  con- 
trary to  the  policy  of  the  Bankrupt  Act.". 

With  regard  to  the  operation  of  1  &  2  IVUL  4,  c.  56,  s.  4d, 
that  clause  is  clearly  applicable  to  by-gone  commissions;  but 
it  is  said  that  it  applies  only  to  concerted  commissions,  and 
not  to  concerted  acts  of  bankruptcy.  By  a  concerted  com- 
mission must  be  meant,  not  the  commission  only,  but  also 
aH  things  necessary  to  support  that  commission.  The 
more  liberal  construction  of  the  clause  is,  that  the  legis- 

(a)  3M.  &S.  371. 
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lature  intended,  that  io  all  cases  where  the  commission 
was  formerly  liable  to  be  superseded  on  the  ground  of  MarshTil 
concert,  it  should  no  longer  continue  so.  The  assignment  _  ^- 
in  this  case  is  entirely  consistent  with  the  policy  of  the 
Bankrupt  Act,  for  it  is  admitted  to  be  in  itself  a  good  act 
of  bankruptcy,  though  it  is  contended  that  the  petitioning 
creditor,  because  of  his  concert,  may  not  set  it  up.  If  this 
be  the  case,  the  act  should  be  so  liberally  construed  as  to 
bring  the  case  within  its  protection.  Great  inconvenience 
would  arise  from  a  contrary  construction.  The  commis- 
sion may  have  been  worked,  debts  paid,  and  a  variety  of 
acts  done  nnder  it.  Are  these  acts  to  be  considered  invalid 
simply  because  the  petitioning  creditor  was  a  party^in  con- 
certing the  act  of  bankruptoy  ?  The  policy  of  the  act  was 
to  .protect  commissions  in  cases  where  on^  of  the  requisites 
had  been  concerted. 

Dekhan,  'C.  J.-^I  am  of  opinion  that  this  rule  ought 
to  be  discharged*  By  the  cases  it  is  decided,  that  before 
the  late  statute  this  was  an  act  of  bankruptcy,  but  such  a 
one,  that  the  petitioning  creditor,  who  was  privy  to  it, 
cannot  set  it  up  as  an  act  of  bankruptcy.  Then  comes  the 
question,  whether  the  late  act  changes  this?  It  appears  to 
me  that  the  statute  has  studiously  avoided  mentioning  acts 
of  bankruptcy.  It  speaks  of  a  commission,  fiat,  and  adju- 
dication, but  says  nothing  of  acts  of  bankruptcy.  Thus 
the  law  on  this  point  is  left  precisely  as  it  was  before.  I 
think  it  quite  clear  that  when  an  act  is  done  in  concert  with 
a  particular  creditor,  he  cannot  afterwards  set  it  up  as  an 
act  of  bankruptcy. 

LiTTLEDALE,  J. — There  is  no  difference  between  the 
effect  of  concert  with  the  petitioning  creditor  since  the  last 
Bankrupt  Act  and  before  it.  This  may  be  a  clear  act  of 
bankruptcy,  upon  which  other  creditors  might  take  out  a 
commission;  but  a  party  privy  to  it  cannot  be  a  good  peti- 
tioning creditor.    The  new  statute  rather  goes  to  confirm 
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18SS.        the  old  law.    The  42d  section  enacts, ''  that  no  coromiasion 
of  bankrupt  shall'  be  superseded,  nor  any  fiat  annulled,  nor 
V,  any  adjudication  reversed,  by  reason  only  that  the  coramis- 

Baakwobth.  gj^jQ^  gjj^  Qj.  adjudication,  has  been  concerted  between  the 

petitioning  creditor  and  the  bankrupt.**  The  enumeration 
of  commissions,  fiats  and  adjudications,  shews  that  it  was 
not  the  intention  to  include  acts  of  bankruptcy.  It  appears 
to  me,  therefore,  that  this  commission  cannot  be  supported. 

Taunton,  I.  concurred. 

Patteson,  J. — I  am  also  of  opinion,  that  the  rule  ought 
to  be  discharged.  Before  the  late  statute  a  deed  of  assign- 
ment concerted  by  the  parties  could  not  have  been  set  up 
by  one  of  the  parties  privy  to  it  as  an  act  of  bankruptcy. 
I  admit  that  the  deed  is  not  fraudulent  in  itself;  but  it  is 
fraudulent  within  the  meaning  of  the  Bankrupt  Acts.  Pick- 
stock  v.'Lyster,  and  Bam  ford  v.  Baron,  shew  that  the  dis- 
tinction made  by  Mr.  Wight  man  is  not  good;  as  they  are 
both  instances  in  which  the  deed  is  not  fraudulent  in  itself. 
The  late  act  of  1  &  2  Will.  4,  c.  56,  s.  42,  provides,  that 
no  commission,  fiat  or  adjudication  shall  be  superseded, 
8cc.  (a)  If  the  legislature  had  intended  to  apply  this  enact- 
ment to  the  act  of  bankruptcy,  the  act  of  bankruptcy  would 
have  been  particularly  mentioned.  I  can  easily  conceive 
that  where  there  has  been  a  good  act  of  bankruptcy,  every 
thing  else  may  be  concerted  without  any  inconvenience. 
Before  the  statute,  if  there  had  been  a  trading,  a  petition- 
ing creditor's  debt,  and  an  act  of  bankruptcy,  yet  if  the 
commission  itself  had  been  concerted  it  would  have,  been 
supersedable.  It  was  to  protect  such  a  commission  that 
this  enactment  was  made. 

Rule  discharged. 

(a)  Suprd,  249. 
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The  KiKG  V.  The  Mayor  and  Aldermen  of  the  City  of 

London. 

In  Michaelmas  term  last  Sir  J.  Scarlett  obtained  a  rule  it  is  no  ground . 
nisi  for  a  mandamus  directed  to  the  Mayor  and  Court  of  f"r  refusing  a 

.      "^  mandamus  to 

Aldermen  of  London,  to  admit  Michael  Scales  as  an  Alder-  admit  ajparty 
man  of  London.     From  affidavits  which  were  then  produced  ^hfch^he^has* 
to  the  Courts  it  appeared  that  a  previous  application  of  the  been  elected, 
same  kind  had  been  made  on  behalf  of  Scales,  after  an  lar  mandamus 

election  in  the  ward  of  Portsoken,  at  which  Scales  had  been  granted  m  re- 
spect of  a  for- 
declared  to  be  duly  elected.     The  Mayor  and  Court  of  mer  election  of 

Aldermen  refusing  to  admit  and  swear  him  as  alderman  for  ^sameparty, 

®  a  return  was 

the  said  ward^  a  mandamus  was  granted  by  this  Court.    To  made,  shewing 
this  mandamus  a  return  was  made,  which  was  adjudged  good  y"i;"^Q  p^i„t 
and  sufficient  in  law.     Scales  afterwards  brought  an  action  of  law,  for  not 
against  the  corporation  of  Loudon  for  a  false  return,  which 
action  is  still  pending.     In  January,  IBtJS,  another  election 
took  place,  when  Scales  was  again  elected.    The  Court  of 
Aldermen  refused  to  admit  him,  and  swore  in  Mr.  Hughes, 
the  other  candidate.     Upon  this  Scales  applied  to  the  Court 
for  leave  to  file  an  information  in  the  nature  of  a  quo  war- 
ranto against  Hughes*    Leave  was  granted,  the  information 
was  filed,  and  Hughes  suffered  judgment  of  ouster  to  be 
entered  against  him. 

Campbell,  S.  G.,  Law,  Common  Serjeant,  and  Follett, 
now  shewed  cause.  The  rule  nisi  was  obtained  upon  the 
supposition  that  there  had  been  no  adjudication  by  the 
Court  of  Aldermen.  It  would  be  nugatory  to  grant  a  man- 
damus now,  as  the  same  return  would  be  made  to  this  man- 
damus as  was  made  to  the  preceding  one.  The  Court  of 
Aldermen  has  a  discretionary  power  to  admit  or  reject  a 
person  who  has  been  elected  alderman.  On  the  former 
election  Scales  petitioned  to  be  admitted;  a  petition  was 
presented  by  other  persons  against  his  return;  and  that  Court, 
after  hearing  the  petitioners,  has  adjudicated  that  he  is.  an 
unfit  person  to  fill  the  office  of  alderman.     The  Court  of 
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1888.        Aldermen  is  not  obliged  to  state  why  they  think  him  an  im- 
J^T^      proper  person ;  Rex  v.  Mayor  of  London  (a).    In  making 
V.  the  return  it  will  not  be  necessary  to  state  that  the  Court 

A^EwIf eToF  ^^^^  evidence.    In  the  case  of  the  election  of  the  Lord 
LoMDov.      Mayor  of  London  himself,  the  Crown  has  the  power  of  re- 
fusing to  admit  him,  if  it  be  thought  diat  he  is  an  improper 
person,  without  stating  th«  ground  of  the  rejection. 

Sir  J.  ScarleCi,  contri,  was  stopped  by  the  Court. 

Denman,  C.J. — I  think  the  rule  ought  to  be  made  ab- 
solute, in  order  that  Scales  may  have  an  opportunity  of  con- 
troverting the  facts  stated  in  the  return. 

Taunton,  J. — ^The  rule  ought  to  be  made  absolute. 
Scales  ought  to  have  an  opportunity  of  traversing  the  facts 
stated  in  the  return.  Suppose  Scales  wishes  to  try  the 
validity  of  the  custom  for  the  Court  of  Aldermen  to  decide 
upon  the  fitness  of  a  person  elected,  he  will  have  no  opportu- 
nity of  doing  so  unless  a  return  be  made  to  this  mandamus. 

LiTTLEDALEy  J.,  and  Pattbson,  J.  concurred. 

Rule  absolute  (6). 

(a)  3  Barn.  &  Adol.  255.  maDdamaSy  which,  in Trioity Term 

(b)  A  return  was  made  to  this      1833,  was  held  sufficient;  videposi. 


The  Kino  r.  Matthias  Attwood,  Esq. 

Where  a  chai-  J^  \^^x  term  F.  Pollock  obtained  a  rule  calling  upon 
ter  of  mcorpo-   , .      , .        ^  .    ^  .  . 

ration  autho-    Matthias  Attwood,  Esq.  to  shew  cause  why  an  mforma- 

rizes  the  cor- 
porators to  elect  a  master  de  teiptii,  a  bye -law  narrowing  the  body  of  electors  is  valid. 

The  existence  of  such  a  bye-law  may,  without  the  interveotion  of  a  jury,  be  judicially 
inferred,  from  an  ancient  usage  for  the  election  to  be  so  conducted. 

Thoueh  the  bye-law  would  be  vM  if  it  also  lessened  the  number  of  persons  eligible 
to  the  office,  such  a  vice  in  the  presumed  bye4aw  will  not  be  inferred  from  the  dream- 
stance  of  the  election  bjf  the  limited  body  having  almost  uniformly  fallen  upon  members 
of  the  limited  body. 

Nor  will  the  Court,  on  that  ground,  give  leave  to  file  an  information  in  the  nature  of  a 
quo  warranto,  for  the  purpose  of  investigating  Uie  title  of  a  master  elected  agreeably  to 
such  usage. 
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tion  in  the  nature  of  a  quo  ttarranto  should  not  be  exhibited        less. 
against  him,  requiring  him  to  shew  by  what  authority  he 
claims  to  be  ''  master  of  the  company  of  merchant-tailors     '""«." 
of  the  fraternity  of  St-  John  the  Baptist,  in  the  city  of     Attwood. 
London,"  on  the  grounds  that  he  was  dot  legally  elected  to 
the  said  office  agreeably  to  the  existing  charters  granted  to 
and  accepted  by  the  said  company^  or  according  to  ahy 
legal  bye-law  or  bye-laws  of  the  said  company,,  or  accord- 
ing to  any  legal  uniform  usage,  or  according  to  law. 

From  the  affidavits  it  appeared,  that  the  governing  charts 
of  the  society  was  one  granted  in  18th  Henry  7,  in  which 
the  following  charters  were  set  out  by  inspeximns :  1  Edw*  3, 
15  Edw.  3, 14  Rich.  9,  9  Hen.  4,  18  Hen.  6,  5  Edw.  4. 

By  the  charter  of  I  Edw.  3,  ''  the  king  does  accept  and 
ratify  the  guild  of  tailors  and  linen-armoarers  of  the  city  of 
London,  willing  and  granting  that  the  ma»  of  the  misteries 
aforesaid,  and  their  successors,  shall  have  and  hold  their 
guild  once  a  year#  as  it  hath  been  anciently  accustomed  to 
be  done,  and  in  the  same  to  s^tle  and  govern  their  miste- 
ries, and  the  defaults  of  their  servants,  by  view  of  the 
mayor  of  the  city  aforesaid  for  the  time  being,  or  of  any 
one  whoiti  he  shall  for  that  purpose  appoint  ki  his  place, 
and  to  correct  and  aiiiend  the  sanie,  by  the  most  honest 
and  efficient  men  of  the  said  misteries,  as  may  appear  most 
advantageous  for  the  commonalty  of  Our  people.  And 
that  no  one  shall  hold  a  counter  or -shop  of  the  said  miste^^ 
ries,  within  the  liberty  of  the  city,  unless  he  be  of  the  free^ 
dom  of  the  city^  nor  shall  any  one  be  admitted  to  the  said 
freedom,  unless  it  shall  be  testified  by  honest  and  iawfol 
men  of  th^  aaidn^istcries,  that  he  is  hdile^t,  lawftll,  and  fit 
for  the  same.'' 

The  charter  ef  14  Rkh.  ^  confirms  the  preceding  charter, 
and  further  graota  to  the  aforesaid  tailors  and  fin^marroom*-' 
ers,  that  they  and  their  successors  shall,  in  honour  of  St. 
John  the  Baptist)  be  able  to  have,  hold,  and  exercise  the 
said  guild  and  fraternity  of  tailors  and  linen-armourers,  and 
of  any  persons  whom  they  may  be  willing  to  receive  ihto  the 
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1833.         said  fraternity,  and  shall  be  able  to  elect,  have,  and  make, 
,p.    |,  one    master   and   four    wardens  (custod.es),   from   among 

o.  '  themselves  (de  seipsis)  so  often  as  they  shall  please,  (quo- 

ciens  eis  placuerit),or  it  shall  be  needful  for  the  governance 
and  keeping  and  rule  of  the  fraternity  aforesaid,  for  ever,  in 
manner  as  they  shall  think  best  (prout  melius  sibi  placuerit). 
And  the  said  master  and  wardens  may  cause  meetings  and 
assemblies,  in  places  of  the  said  city  belonging  to  them,  and 
hold  in  honest  manner  their  feast  of  meat  and  drink  on  the 
feast  day  of  St.  John  the  Baptist,  and  there  to  make  ordi- 
nances amongst  themselves,  as  shall  seem  to  them  (et  ibidem 
facere  ordinaciones  inter  ipsos,  prout  sibi  viderint),  most 
necessary  and  fit  for  the  better  government  of  the  fraternity 
aforesaid,  for  ever,  as  they  have  heretofore  for  a  long  time 
been  accustomed  to  do. 

The  charter  of  9  Hen.  4  confirms  the  two  preceding 
charters,  and  incorporates  the  fraternity  by  the  name  of  the 
fraternity  of  tailors  and  linen-armourers  of  St.  John  the 
Baptist  in  the  city  of  London,  and  grants  that  the  master 
and  wardens  shall  be  named  '*  the  master  and  wardens  of 
the  fraternity  of  tailors  and  linen-armourers  of  St.  John  ,the 
Baptist  in  the  city  of  London;"  and  grants  to  the  master 
and  wardens,  that  they  shall  have  and  hold,  to  them  and  their 
successors  aforesaid,  all  lands,  tenements,  annuities,  and 
other  possessions  whatsoever  heretofore  acquired  by  them 
or  their  predecessors,  or  by  any  other  persons  whatsoever, 
by  the  name  of  &c.  or  by  any  other  &c.:  To  the  use  of.  the 
tailors  and  linen-armourers,  or  fraternity,  without  hin- 
drance, &c. 

The  charter  of  18  Hen.  6,  made  "  by  the  advice  and  as- 
sent of  the  lords  spiritual  and  temporal,  in  a  parliament  (a) 
holden,  &c."  confirmed  to  the  then  master  and  wardens  by 
name,  and  their  successors,  their  privileges  and  liberties, 
as  they  had  been  accustomed  to  enjoy  the  same.  . 

By  charter  of  5  Edw,  4  the  former  charters  are  ratified. 

By  the  charter  of  18  Hen.  7,  (the  governing  charter)  the 
King,  by  the  advice  and  consent  (b)  of  the  lords  spiritual 

{a)  Vide  pott,  S02  (a).  (h)  Ibid. 
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and  temporal  in  a  parliament  holden,  8cc.  confirms  the  said 
liberties  and  franchises  to  the  master  and  wardens  of  the 
fraternity  of  tailors  and  linen-armourers  of  St.  John  the 
Baptist  in  the  city  of  London,  and  their  successors,  as  the  Attwooj< 
said  master  and  wardens  ought  and  are  accustomed  to  use 
the  same,  and  as  they  and  their  predecessors  have  always 
hitherto  been  accustomed  reasonably  to  use  and  enjoy  the 
said  liberty  and  franchises,  from  the  time  of  the  making 
of  the  said  letters,  &c.(a)  This  charter  transferred  and 
changed  the  said  guild  and  fraternity  into  the  name  of  the 
guild  of  merchant-tailors  of  the  fraternity  of  St.  John  the 
Baptist  in  the  city  of  London ;  and  the  master  and  wardens 
(magistrum  et  custodes)  of  &c.  into  the  name  of  the  master 
and  wardens  (magistri  et  guardianorum)  of  merchant-tailors 
.of  the  fraternity  of  St.  John  the  Baptist  in  the  city  of 
London.  And  did  from  thenceforth  incorporate  the  said 
guild  by  the  name  of  the  guild  of  merchant- tailors  of  the 
fraternity,  &c.  of  St.  John  the  Baptist  in  the  city  of 
London,  and  the  said  master  and  wardens  of  the  guild  and 
fraternity  aforesaid,  and  their  successors,  by  the  name  of 
the  master  and  wardens  of  merchant- tailors  of  the  frater- 
nity, See.  And  by  the  said  charter  it  was  granted  to  the 
master  and  wardens  of  the  fraternity  aforesaid,  and  their 
successors,  that  they  should  be  able  to  augment  and  in- 
crease the  said  fraternity,  and  to  hold  the  said  fraternity  of 
whatsoever  persons,  natives,  whom  they  might  be  willing 
to  receive  into  the  same  fraternity ;  and  to  retain,  have,  and 
enjoy  all  and  singular  persons  of  the  said  fraternity,  or 
received  into  the  same  fraternity,  or  from  thenceforth  to  be 
received  into  the  same,  lawfully  and  freely,  without  the  hin- 
drance and  disturbance  of  any  person  or  persons  of  any 
other  art  or  mistery  of  the  city  aforesaid.    And  that  the 


(a)  £t  ut  iidem    magister  et  poreconfeccionislitereramprsdic- 

castodes  eis  uti  debent  et  solent,  tarum  semper  hactenus,  ratiooabi- 

ipsique  et  prsdecessores  sui  liber-  liter  uti  et  gaudere  consueveruDt. 
tatibus  et  franchesiis  illis,  a  tem- 
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master  and  wardens  of  the  said  fraternity,. and  their  succes- 
sorsy  shall  have,  hold,  possess,  and  enjoy,  to  them  and  their 
successors,  all  lands  and  tenements,  rents,  reversions  and 
services,  and  other  hereditaments  and  possessions,  whatso- 
ever and  wheresoever,  goods  and  chattels,  and  all  liberties, 
franchises,  privileges  and    grants  which  the   master  and 
wardens  of  the  said  guild  or  fraternity  had  at  the  time  of 
the  making  of  that  charter,  as  they  and  their  predecessors, 
or  men  of  the  aforesaid  misteries  (aut  ipsi  vel  predecessores 
sui,  sive  homines  prsdictarum  misterarum,)  had  theretofore 
had,  possessed,  or  held,  or  had  been  to  them,  or  any  of 
them,  or  to  the  said  guild  or  fraternity  theretofore  given 
and  granted.     And  that  the  master  and  wardens,  by  their 
aforesaid  name,  should  be  able  to  purchase,  receive,  alien- 
ate, grant,  and  lease  lands,  &c.  and  to  plead  and  be  im- 
pleaded in  alt  suits.     And  that  they  should  be  able  to  make, 
ordain  and  execute  statutes  and  ordinances  respecting  their 
raistery,  according  to  the  necessity  and  exigence   of  the 
case:  and  gives  them  full  and  entire  survey,  search,  govern- 
ance and  correction  of  the  men  of  the  said  mistery,  within 
the  said  city  and  the  liberties  and  suburbs  thereof,  &c.  &c. 
&c.    The  affidavits  on  the  part  of  the  relator  stated  that  the 
whole  government,  control,  elections  of  master  and  officers, 
and  management  of  the  company,  were  exercised  by  the 
master  and  wardens,  and  a  body  called  the  court  of  assist- 
ants, who  were  not  elected  by  the  fraternity,  and  who  had 
usurped  and  exercised  the  said  offices  contrary  to  the  char- 
ters of  the  said  company.      That  the  body  called  the  court 
of   assistants  consisted  of  thirty-nine  members,  including 
the  master  and  wardens.    That  the  master  and  wardens 
were  elected  by  the  court  of  assistants  from  amongst  them- 
selves; that  the  members  composing  the  court  of  assistants 
were  selected  and  elected  by  themselves,  without  reference 
to  the  rest  of  the  fraternity;  that  their  number  was   un- 
certain and  varying.    That  the  defendant  was  elected  out  of 
the  said  court  of  assistants,  being  a  member  of  that  court 
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at  the  time  of  his  election.    That  the  master  and  wardens 

had  refused  to  allow  the  freemen  and  liverymen  to  partici-     j^^  j^^^ 

pate  in  the  election  of  a  master.  v- 

A.TTWOOD 

On  the  part  of  the  defendant  an  affidavit  was  filed  by  the 
clerk  and  solicitor  to  the  company,  who  stated  that  he  had 
examined  the  records  now  extant  of  the  elections  of  the 
masters  of  the  company,  from  1488  to  1493,  from  1569  to 
1663,  and  from  1672  down  to  the  present  time,  and  that 
upon  no  occasion  during  those  periods  did  it  appear  that 
the  fraternity  at  large,  or  any  members  thereof,  being  merely 
freemen  or  liverymen,  had  been  summoned  to  or  had  taken 
any  part  in  the  election  of  a  master  of  the  company ;  but, 
on  the  contrary,  the  master,  wardens,  and  members  of  the 
court  of  assistants  for  the  time  being  were  the  only  mem- 
bers of  the  fraternity  who  appeared  by  the  records,  during 
the  whole  of  those  periods,  to  have  attended  at  and  taken 
part  in  the  said  several  elections  of  master.  That  the 
court  of  assistants  is  a  body  elected  from  the  freemen  and 
liverymen  of  the  fraternity,  and  that  the  members  of  the  said 
court  continued  to  be  freemen  and  liverymen  after  their 
election ;  and  which  court  of  assistants  appears,  from  the 
earliest  records  found  among  the  muniments  of  the  com* 
pany,  to  have  existed  from  the  earliest  times.  That  all  the 
masters  elected  dmiog  the  whole  of  the  period  aforesaid, 
have  invariably  been  freemen  of  the  company,  and  mem- 
bers of  the  fraternity  at  large,  at  the  time  of  their  election 
as  masters ;  and  it  was  denied  that  they  had  invariably  been 
members  of  the  court  of  assistants  at  the  time  of  their 
election,  for  it  appeared  by  the  records  ihtit  freemen  of  the 
company  had  been  elected  to  the  office  of  master,  who  were 
910^  at  the  time  of  their  election  members  of  the  court  of 
assistants,  and  who  do  not  appear  to  have  been,  previously 
to  their  election,  members  of  the  court  of  assistants.  That 
defendant  was  duly  elected  to  the  office  of  master,  and  at 
the  time  of  his  election  was  and  still  is  freeman  of  the  fra- 
ternity.    That  the  court  of  assistants  consists  at  the  pre- 

u  2 
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sent  time  of  thirty-tbree«  but  generally  of  tbirty-five,  re- 
TheKiNo     spectable   and  responsible  men,  chosen  from  among  the 
v*  liverymen  and  freemen  of  the  fraternity,  and  continuing  to 

A.TTWOOD 

be  liverymen  and  freemen  at  the  time  of  their  election. 

On  the  day  appointed  for  showing  cause  against  the  rule, 
it  was  urged  that  the  grounds  of  objection  to  the  election  of 
the  defendant,  as  master  of  the  company,  were  not  stated 
in  a  manner  sufficiently  explicit.  Subsequently  another 
rule  was  drawn  up,  thus  stating  the  grounds  of  objection. 

1 .  That  the  defendant  was  not  legally  elected  to  the  said 
office,  agreeably  to  the  existing  charter  of  King  Henry  the 
Seventh,  and  those  therein  recited,  which  direct  that  the 
whole  fraternity  shall  elect  a  master  from  amongst  them- 
selves. 

2.  That  he  was  not  elected  by  the  fraternity  from  amongst 
themselves,  but  by  a  portion  or  committee  of  the  whole  from 
tJtemselves,  who  are  self-elected,  and  fluctuating  and  uncer- 
tain in  their  number. 

3.  That  this  mode  of  electing  a  master  is  repugnant  to 
and  inconsistent  with  the  directions  of  the  said  charter,  and 
narrows  the  election  by  an  unreasonable  restriction. 

4.  That  the  class  of  persons  eligible  to  the  office  of  mas- 
ter is  thereby  narrowed. 

5.  That  the  defendant  was  elected  master  according  to  a 
usage  observed  by  the  company  in  the  elections  of  master, 
that  a  portion  of  the  whole  fraternity,  called  the  court  of 
assistants,  should  elect  the  master  from  themselves,  which 
is  inconsistent  with  the  directions  of  the  charters. 

€•  That  no  bye-law  authorizes  the  mode  of  election  by 
which  the  defendani  was  nominated  master. 

7.  That  no  legal  usage  authorizes  it. 

8.  That  the  nomination  of  the  defendant  to  be  master  is 
inconsistent  with  the  spirit  and  direction  of  the  charters, 
which  intended  the  appointment  to  that  office  to  vest  in  all 

.  the  members  of  the  company,  from  out  of  themselves. 
9*  That  the  nomination  of  the  defendant  to  be  master  is 


Attwood. 
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illegal  and  void,  as  made  by  a  portion  or  committee  of  the 

whole  fraternity,  indefinite,  and  regulated  by  no  bye-law  or     xheKiwo 

uniform  usage.  v: 

JO.  That  the  defendant  was  not  elected  according  to  the 
directions  of  the  charters,  having  been  elected  by  a  select 
body  out  of  a  select  body — that  there  is  no  bye-law  which 
directs  and  sanctions  such  a  mode  of  election ;  and  if  there 
were  such  a  bye-law  in  point  of  fact,  it  would  be  void  in 
point  of  law. 

Against  this  rule, 

Campbell,  S.  G.,  Sir  J.  Scarlett,  Coleridge^  Serjt.,  and 
Follett,  now  shewed  cause.  This  is  an  office,  for  the 
usurpation  of  which  a  quo  warranto  will  not  lie.  It  is  not 
within  g  Anne,  c.  20.  The  preamble  of  that  statute  re- 
cites,  that  divers  persons  had  taken  upon  themselves  to  exe- 
cute the  offices  of  mayors,  bailiffs,  portreeves,  and  other 
officers  within  cities,  towns  corporate,  boroughs  and  places 
within  England  and  Wales.  The  office  of  master  of  the 
Merchant-Tailors'  Company  is  not  one  of  the  description 
of  offices  contemplated  by  this  statute.  The  Merchant- 
Tailors'  Company  is  a  mere  eleemosynary  society,  and  is 
no  more  a  subject  of  a  quo  warranto  than  the  College  of 
Physicians  or  an  insurance  company.  The  master  of  the 
company  usurps  no  right  of  the  crown,  he  has  no  power  to 
make  bye-laws,  nor  is  he  connected  with  the  administration 
of  justice  or  the  transaction  of  public  affairs.  It  is  true 
that  the  being  a  freeman  of  this  company  gives  a  man  the 
right  of  voting  for  the  City  of  London ;  but  would  a  quo 
warranto  lie  against  a  liveryman,  to  know  why  he  pretended 
to  vote  at  an  election  for  the  city  ?  By  a  late  act  of  par- 
liament (a),  the  occupiers  of  chambers,  being  members  of 
the  Inns  of  Court,  have  a  right  to  vote  for  members  for  the 
city ;  surely  it  does  not  follow  that  therefore  a  quo  warranto 
may  issue  to  inquire  by  what  right  a  man  claims  to  exer- 
cise the  office  of  treasurer  of  the  Inn.    In  The  King  v.  Wal~ 

(a)  2  &  3  Wilt.  4,  c.  64,  schcd.  O,  22. 
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Us  (a),  the  Court  beld  that  the  word  ^'  place/'  in  the  statute 
jjJ^^J^^j     of  jinne,  applied  to  such  places  as  were  ejuidem  generis 
V-  with  those  enumerated,  viz.  cities,  towns  corporate,  and  bo- 

roughs. In  the  case  of  Horn  v.  The  Cutlers*  Company  {h), 
it  was  held  that  the  statute  of  Anne  did  not  apply  to  a 
private  company,  as  this  clearly  is.  [Taunton,  J.  There 
is  the  case  of  The  King  v.  Highmore(c).']  That  case  was 
overruled  in  The  King  y,  M'Kay  {d).  This  is  a  private 
corporation,  and  if  the  trusts  are  not  carried  into  effect,  tlie 
Attorney  General  may  file  an  information,  or  an  application 
may  be  made  to  the  Court  of  Chancery.  It  is  matter  of 
great  doubt  whether  a  private  individual  may  file  an  inform- 
ation in  the  nature  of  a  quo  warranto  at  common  law. 
Assuming  that  a  quo  warranto  will  lie,  it  ought  not  to  issue 
upon  the  facts  stated  in  the  affidavits,  as  the  defendant  is 
legally  elected  master.  In  this  company  there  are  J 100 
freemen,  and  about  400  liverymen.  It  is  contended  that 
the  right  of  electing  a  master  is  vested  in  all  the  free« 
men ;  and  this  argument  is  founded  upon  the  charter  of 
Richard  2.  That  charter  directs  the  fraternity  to  elect  one 
master  and  four  wardens  from  among  themselves.  The 
present  mode  of  election  has  been  exercised  by  the  master, 
warden,  and  court  of  assistants,  ever  since  the  year  1488 ; 
and,  for  any  thing  that  appears,  the  same  mode  of  election 
existed  previously  to  the  charter  of  Richard  2,  which  was 
granted  in  1391-  In  The  King  v.  Chester  {e),  usage  for 
100 years  only  was  shown;  and  Lord  Ellenborough  there 
said,  '^  Besides  the  Scarborough  case,  where  the  usage 
prevailed,  there  was  another  case,  I  believe,  in  the  time  of 
Lord  Kenyon,  where  an  usage  had  prevailed,  I  may  say, 
almost  against  the  words  of  the  charter;  but  the  Court 
would  not  interfere  against  a  long  continued  usage,  upon 
the  words  of  a  charter,  which  were  in  any  degree  doubtful. 

Co)  5  T.  R.  375.     JB*  vide  Hull         (c)  5  Barn.  &  Alders.  771. 
Dock  Company  v.  Priestly,  ante,  (d)  SDowl.  &Ryl.d9S;5Bariu 

85,  96.  &  Cressw.  640. 

(b)  Selw.  Nisi  Prtas,   7th  ed.  (r)  1  M.  &  S.  lOJ. 

1143. 
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Here^  the  usage  bas  been  uuifonn  for  upwards  of  a  century,         1833. 
and  is  not  inconsistent  with  the  words  of  the  charter.    I  am      ^^^^X^ 
not,  therefore,  for  disturbing  it  at  this  day,  by  granting  the  9. 

rule,  especially  where  another  remedy  is  open  to  the  parties."     Attwood. 
The  words  **  de  se  ipsis"  in  the  charter  of  Ric.  2,  are  am- 
biguous; and  where  words  are  not  clear  and  explicit,  con- 
temporaneous usage  may  be  admitted  to  explain  it ;  Cope  v. 
HarUss{a).    The  usage  in  this  case  has  been  uniform  from 
the  time  of  IZic.  2.    In  no  document  does  it  appear  that 
an  attempt  was  ever  made  to  have  a  popular  election. 
Supposing  that  the  mode  of  election  was  at  this  time  bad, 
the  charter  of  Hen.  7   confirmed  all  former  usages,  and 
was  accepted  by  the  corporation.     Therefore  if  the  mode 
of  election  anterior  to  the  granting  of  that  charter  was  bad, 
it  then  became  legal  and  valid.    Admitting  that  the  right 
of  election  by  the  charter  of  Ric.  2,  was  given  to  the  free- 
men at  large,  yet  the  right  of  election  may  by  a  bye-law  be 
confined  to  a  select  part  of  a  corporate  body ;  T/ie  Case  of 
Corporations  {b).  The  King  v.  Ashwell  (^c).    There  the  elec- 
tion was  originally  in  the  burgesses  at  large,  and  a  bye-law 
confining  the  right  of  election  to  such  burgesses  as  had 
served  the  office  of  chamberlain,  was  held  to  be  valid.     In 
Z%e  King  v.  Wesiwood(d),  there  was  a  clause  giving  the 
aldermen  and  bailiffs  a  power  of  making  a  bye-law.  A  bye- 
law  was  made  by  the  body  at  large,  giving  to  the  mayor 
and   common-council   the   power    of  electing  burgesses. 
That  bye-law  was  held  to  be  legal ;  Rex  v.  Head  (e).  Rex 
V.  Bird  {/).     The  custom  to  elect  according  to  the  nlode 
now  practised  existed  in   1488.     It  may  have  had  a  legal 
origin,  and  it  will  therefore  be  inferred  that  it  had.     Usage 
is  evidence  of  a  bye-law  having  been  made.    The  usage  is 
not  disputed ;  there  is  therefore  no  necessity  to  send  this  to 
a  jury,  as  the  judge  who  tried  the  issue  Would  direct  the 
jury  to  presume  the  existence   of  a  bye-law.     But  it  is 

(a)  3  T.R.  ?88,  note.  («/)  7  Bingh.  1. 

(6)  4  Co.  Rep.  77  6.  (e)   4  Burr.  2515. 

(c)   12  East,  22.  (/)  13  East,  367. 
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said,  that  by  a  supposed  bye-law  the  number  of  persons 

-«     „  who  are  eligible  to  the  office  of  master  is  limited  to  those 

The  King  ®  .  ^  .    . 

V.  who  are  members  of  the  court  of  assistants.     This  is  not 

Attwood.  j^^^^  ^g  ^jj^^g  ^^^  ^^^^^^  instances  of  the  master  having 
been  elected  from  amongst  the  freemen.  But  it  is  said  that 
the  masters  who  have  recently  been  elected,  have  always 
been  members  of  the  court  of  assistants,  and  that  a  bye- 
law  to  that  effect  must  be  presumed  from  such  usage.  The 
Court  of  Directors  of  the  Bank  of  England  have  a  power 
of  electing  proprietors  of  bank  stock  to  be  members  of  the 
court ;  they  have  never  yet  elected  a  Scotchman,  is  it  there- 
fore to  be  assumed  that  there  is  a  bye-law  excluding  Scotch- 
men, and  that  the  directors  act  in  pursuance  of  it?  It  can- 
not be  inferred  that  there  is  any  bye-law  to  restrain  the 
election  to  the  members  of  the  court  of  assistants.  But 
assuming  that  there  is  a  bye-law  narrowing  the  number  of 
persons  eligible  to  the  office  of  master,  to  those  who  are 
members  of  the  court  of  assistants,  is  that  bye-law  to  con- 
troul  the  former  bye-law  as  to  the  number  of  electors,  and 
render  it  invalid  ?  The  question  at  present  is,  not  who  are 
to  be  elected,  but  who  are  the  electors.  The  present  is 
not  a  case  to  send  to  trial.  The  case  of  The  King  v.  Hay^ 
'  ihorne[a)t  was  a  case  of  much  greater  doubt,  and  there  were 
in  that  case  some  grave  questions  of  law  to  be  discussed, 
but  the  usage  had  existed  for  a  great  number  of  years* 
Lord  Tenter  den  there  said,  '^  If  we  granted  a  rule  on  any 
trivial  grounds,  we  should  be  calling  into  doubt  the  rule 
and  government  of  one  of  the  most  important  corporations 
in  this  kingdom.  We  ought  to  be  very  careful  before  we 
set  on  foot  a  proceeding  that  may  have  the  effect  of  dis- 
turbing such  a  corporation.  I  do  not  mean  to  say  that  the 
law  is  to  differ  in  the  case  of  a  great  corporation  from  that 
which  it  would  be  in  a  small  corporation.  But  what  I  mean 
is  this,  that  in  proportion  to  the  importance  of  any  subject 
which  is  presented  to  our  consideration,  the  human  mind  is 
so  constituted,  or  my  mind  is  so  constituted,  as  to  require 

(a)  8  Dowl.  &  Ryl.  228;  5  B.  &  C.  410. 


HILARY  TERM,  III  WILL.  IV.  297 

somewhat  more  of  convictioD,  or  rather  of  proofs  before         1833. 

I   consent  to   interfere   with  long-established  usages  and     rp.    j, 

customs."  V. 

Attwooo. 

F.  Pollock  and  Hoggins,  contrsk.  A  mandamus  was  in 
the  first  instance  applied  for  in  this  case,  and  the  applicant 
was  told  that  he  had  mistaken  his  remedy,  and  that  the 
proper  course  was  to  apply  for  an  information  in  the  nature 
of  a  quo  warranto.  In  the  case  of  The  King  v.  Wake- 
lin{a),  the  Court  granted  a  rule,  calling  upon  the  defend- 
ant to  shew  by  what  authority  he  claimed  to  be  a  member 
of  the  Company  of  Tailors  in  Lichfield.  With  respect 
to  the  Patten-Makers^  case,  the  objection  was  not  there 
taken.  It  is  said  that  to  grant  the  information  would 
create  a  disturbance ;  and  that  it  would  be  unjustifiable  to 
disturb  the  right  of  property  enjoyed  for  so  great  a  length 
of  time.  Where  private  property  has  been  enjoyed  for  a 
length  of  time  it  ought  not  to  be  disturbed,  but  the  same 
rule  is  not  applicable  to  public  functions.  It  is  laid  down 
that  no  length  of  time  can  make  an  illegal  bye-law  valid. 
Much  injustice  has  been  done  by  this  Court  having  in 
cases  of  corporations  inquired  into  what  has  been  esta- 
blished by  ancient  usage,  instead  of  inquiring  into  what 
was  consistent  with  the  rights  of  the  crown  and  of  the 
public.  It  is  admitted  that  a  bye-law  is  necessary  to  trans- 
fer the  right  of  election  from  the  whole  to  a  select  body. 
It  is  obvious  from  the  charter  of  Ric,  2,  that  the  whole  cor- 
poration were  to  elect  from  amongst  themselves.  But  then  it 
is  said  that  there  is  a  custom  narrowing  the  number  of 
electors.  The  authorities  referred  to  on  the  other  side, 
shew  that  this  Court  has  latterly  at  least  encouraged  inquiry. 
In  all  the  cases  the  informations,  instead  of  being  refused, 
have  been  granted.  In  The  King  v.  The  Bishop  of  Chester  {It), 
where  the  rule  was  refused,  the  reason  assigned  for  such  re- 
fusal was,  that  the  party  had  another  remedy.    In  The  King 

(a)  1  Bam.  &  Adol.  50.  (6)  1  T.  R.  396,  404. 
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1833.        V*  Ashtoellia),  Lord  Ellenborough  said,  that  the  long  conti- 
nuance of  a  bye-law  would  not  legalize  it.    These  cases,  and 
Rex  V.  Wesiwood{b),  are  all  cases  of  information,  granted 
Attwood.     Qf  offered.     It  has  been  said  that  this  should  not  be  sent 
down  to  a  jury,  inasmuch  as  a  jury  is  a  tribunal  whose  de- 
cisions are  not  always  guided  by  discretion;  but  a  jury  is 
the  tribunal  by  which  facts  ought  to  be  ascertained.    The 
custom  has  been  to  elect  by  a  particular  body  out  of  a  select 
number,  aud  this  taken  as  an  entire  custom  is  illegal.     That 
such  has  been  the  custom  is  alleged  in  the  affidavits  on  the 
part  of  the  relator,  and  this  is  not  denied  in  the  affidavits 
filed  on  the  other  side,  which  state  that  the  master  has  been 
invariably  a  freeman,  but  deny  that  they  have  been  members 
of  the  court  of  assistants,  because  the  fact  of  their  being 
so  does  not  appear.     If  there  had  ever  been  any  masters 
who  were  not  members  of  the  court  of  assistants,  they 
should  have  been  pointed  out,  and  grounds  stated  whence 
the  knowledge  was  obtained  that  they  were  not  members  of 
the  court  of  assistants.     If  this  had  been  done,  it  might 
have  been  discussed  whether  it  was  sufficiently  shewn  that 
the  particular  masters  were  not  members  of  the  court,  and 
whether  these  elections  are  not  to  be  taken  as  instances  of  a 
breach  of  the  bye-law,  rather  than  a  proof  that  no  such  bye- 
law  or  custom  existed ;  and  these  facts  should  be  submitted 
to  a  jury.     It  is  a  question  for  a  jury,  whether  one  practice 
has  not  been  mixed  up  with  another.     If  the  facts  be  as 
sworn  in  the  affidavit,  that  persons  unnamed  and  not  dis- 
tinguished in  point  of  time,  are  the  only  instances  in  contra« 
diction  to  that  which  it  is  clear  has  been  the  usual  custom, 
a  jury  would  not  allow  such  instances  to  be  a  proof  of  the 
custom.     No  one  looking  at  the  charter  can  say  that  it  has 
been  obeyed;  but  it  is  said  that  the  charter  may  be  explained 
by  usage ;  that  cannot  be  when  the  charter  is  clear,  plain  and 
explicit.    Then  it  is  said,  a  bye-law  must  be  presunied.    If 
that  be  so,  it  is  a  question  for  a  jury  to  determme  what  that 

(a)  12  East,  82.  (6)  7  Dowl.  &  Ryl.  967 ;  4  B.  &  C.  78]. 
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bye-law  is;  if  the  bye«law  arises  from  the  entire  custam,  it  18S3. 
is  manifestly  illegal ;  Bull.  N*  P.  2 1 1  (a) ;  Rex  v.  Spencer  (Jk), 

Rex  V.  fVallis{c),  Rex  v.  Tucker  (d).  Rex  v.  Mayor  of  Cam-  ' "^  v' 

bridge{e),  Rex  v.  Adnoell(J\  Rex  v.  Bird{g).  Attwood. 

Den  MAN,  C.  J, — I  for  one  should  be  extremely  sorry 
to  withdraw  from  the  consideration  of  a  jury  any  question 
of  fact.  Here  a  sufficient  case  is  not  made  out  to  warrant 
our  sending  this  matter  to  a  jury.  A  case  of  reasonable 
doubt  must  be  made  out  before  that  can  be  done.  Two 
objections  involved  together  were  made  to  the  election. 
Ist.  That  the  number  of  electors  has  been  limited;  and 
2d.  That  the  number  of  those  eligible  to  the  office  has  also 
been  curtailed.  The  first  objection  is  not  valid  in  law» 
unless  there  were  ground  for  saying  that  the  number  of 
electors  had  been  unreasonably  restrained;  and  here  there  is 
no  pretence  that  it  was  unreasonable.  As  to  the  second 
objection,  the  restriction  of  the  number  of  those  eligible  to 
the  office  would  be  clearly  bad  in  point  of  law ;  but  that 
difficulty  is  not  raised  in  this  case,  not  even  by  the  affidavit 
of  Mr.  Franks  himself.  It  would  be  most  unreasonable  to 
infer  the  existence  of  a  bye-law  restricting  the  number  of 
those  eligible.  No  reasonable  doubt  is  raised  whether  any 
such  bye-law  has  been  made ;  and  this  is  the  only  ground 
the  Court  would  rely  upon  in  making  this  rule  absolute. 

LiTTLEDALE,  J. — I  am  also  of  opinion  that  this  rule 
should  be  discharged.  By  the  charter  of  Ric,  2,  all  former 
usages  and  customs  are  confirmed,  although  this  particular 
usage  and  mode  of  election  is  not  pointed  out.  If  we  look 
back  we  find  that  the  usage  is  uniform  as  to  the  qualifica- 
tion of  the  electors.     Then  the  charter  of  Hen.  7  confirms 

(a)  Citing  Case  of  Corporations,  (d)  2  Selw.  N.  P.  7th  ed.  Ub9, 

4  Co.  Rep.  78;  and  Rex  v.  PAi7-  1160. 
lips,  1  Stra.  394.  (0   Ibid.  J 160. 

(6)  3  Burr.  1827.  (/)  12  East,  22. 

(c)  5  T.  R.  375.  (g)  15  East,  367. 
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1833.  the  former  charters.    The  validity  of  a  bye-law  limiting  the 

ff^t^  number  of  electors,  was  argued  in  The  King  v.  Weslwoodf 

V.  and  decided  in  the  affirmative  by  the  judges  and  the  House 

Attwood.  ^f  ijQy^g^     £„(  |(  ]g  g^ifj  (}|2{  (lie  usage  is  bad,  inasmuch  as 

it  must  be  taken  all  together,  and  that  the  usage  has  been 
for  a  small  number  to  elect  only  those  who  are  members  of 
the  court  of  assistants.  Certainly  the  usage  does  appear 
almost  uniform ;  but  it  does  not  follow  that  there  is  any  bye- 
law  excluding  the  election  of  the  freemen  at  large.  A  bye- 
law  restricting  the  number  of  those  who  are  eligible  would 
be  bad.  The  reason  why  a  bye-law  restricting  the  number 
of  the  electors  is  not  bad,  is,  because  it  tends  to  prevent 
disorder  and  confusion  at  elections.  This  reason  does  not 
extend  to  the  bye  law  limiting  the  number  of  the  eligible. 

Taunton,  J. — A  distinction  has  been  long  recognized 
in  Courts  of  law  between  a  bye-law  restricting  the  number 
of  electors,  and  a  bye-law  limiting  the  number  of  the  eligible. 
In  disposing  of  this  rule,  the  Court  must  be  understood  as 
not  throwing  out  the  inclination  of  an  opinion,  that  a  bye- 
law  narrowing  the  number  of  those  eligible  to  an  office  is 
valid.  In  order  to  induce  the  Court  to  make  the  rule  abso- 
lute, it  is  said  that  where  any  reasonable  doubt  exists  as  to 
any  part  of  the  case,  the  question  should  be  sent  to  a  jury 
to  ascertain  the  facts.  Undoubtedly  that  has  been  a  com- 
mon practice  with  the  Courts ;  therefore  it  has  been  at- 
tempted to  create  a  doubt  in  the  mind  of  the  Court,  as  to 
whether  a  custom  did  not  exist  by  which  the  number  of  the 
eligible  was  restricted.  An  ingenious  mode  of  putting  the 
case  has  been  adopted.  It  is  said  that  it  appears  from  the 
affidavits,  that  it  has  been  tlie  uniform  course  of  proceeding 
to  elect  members  of  the  court  of  assistants ;  and  coupling 
this  practice  with  the  usage  narrowing  the  number  of  elec- 
tors, it  is  said  here  is  a  compact  body  of  usage  limiting 
the  number  of  the  electors  and  those  eligible;  this  usage 
forms  the  ground  for  presuming  one  single  bye-law,  and  this 
bye-law  may  be  good  so  far  as  it  narrows  the  number  of  the 
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electors,  but  it  is  bad  inasmuch  as  it  restrict?  the  number  of 
those  eligible.  I  do  not  think  the  usage  is  to  be  considered 
as  an  entire  custom,  nor  do  I  think  that  there  was  any  such  «. 

bye^law  as  is  spoken  of;  the  existence  of  such  a  bycrlaw  is  -Attwoop. 
by  no  means  a  necessary  consequence.  So  £ar  from  the 
usage  being  uniform,  it  appears  from  the  affidavit  of  Mr. 
De  Mole  that  there  have  been  instances  to  the  contrary, 
although  those  instances  are  not  stated  very  explicitly  or 
with  much  certainty.  This  case  may,  hovvever,  be  decided 
without  the  presumption  of  any  bye-law  at  all ;  for  if  there 
was  any  presumption  of  a  bye-law,  it  must  be  so  involved  in 
uncertainty  that  the  Court  would  perhaps  consider  them- 
selves bound  to  send  the  case  to  a  jury.  Upon  looking  at  the 
charters,  it  appears  clearly  from  them  that  this  usage  existed 
before  the  time  of  legal  memory  (a).  The  first  charter  is  in 
the  time  of  Edw.  3,  and  the  second  charter  was  granted  in  the 
fifteenth  year  of  the  reign  of  Edw.  3,  (1341).  This  charter 
.was  granted  less  than  150  years  from  the  commencement  of 
the  time  of  legal  memory ;  and  the  usage  has  existed  from 
time  immemorial.  Then  comes  the  charter  of  Ric.  2,  (1391). 
The  king  there  not  only  confirms  the  charter  of  his  grand- 
father Edw,  3,  but  also  all  those  good  customs  and  usages 
which  had  been  previously  in  existence,  and  which  were  at 
that  time  enjoyed  by  the  company.  The  grant  is  thus : — 
"  Concessimus  et  licenciam  dedimus  pro  nobis  et  hseredibus 
nostris,  quantum  in  nobis  est,  praedictis  scissoribus  et  line- 
arium  armaturarum  armurariis,  quod  ipsi  et  eorum  succes- 
sores,  in  honorem  Sancti  Johannis  Baptists,  habere  tenere  et 
exercere  possint  gildam  praedictam  et  fratemitatem  dictorum 
scissorum  et  linearium  armaturarum  armurariorum  alia- 
rumque  personarum  quas  ipsi  recipere  voluerint  in  fra- 
temitatem praedictam  ac  eligere,  habere  et  facere  possint 
unum  roagistrum  et  quatuor  custodes  de  se  ipsis,  quociens 
eis  placuerit  vel  opus  fuerit,  pro  gubernatione  custodi^  et 
regimine  fraternitatis  praedictae  in  perpetuum,  prout  melius 
sibi  placuerit."  It  is  to  be  observed  that  this  charter  gives 
the  fraternity  only  a  power  to  choose  a  master,  but  no  where 
(a)  Which  is  computed  from  11  July,  1189. 
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points  out  the  mode  in  which  he  is  to  be  elected.  At  com- 
mon law,  without  more,  the  body  at  large  would  have  the 
power  of  election;  but  if  there  were  a  custom  at  the  time 
for  the  select  body  to  choose,  that  custom  would  not  be  at 
variance  with  the  express  grant  of  the  charter.  The  next 
material  charter  is  that  of  the  18  Hen>  7.  It  is  admitted 
that  the  usage  had  existed  ever  since  1468,  therefore  it 
must  have  been  subsisting  at  the  time  when  this  charter  was 
granted.  This  is  an  inspeximus  charter;  it  contains  all  the 
preceding  charters,  and  confirms  them  all,  and  the  liberties, 
franchises,  privileges  and  grants,  which  the  company  or 
their  predecessors  have  had,  possessed  or  used,  "  necnon 
omnia  et  omnimoda  libertates,  franchesias,  privilegia,  et  con- 
cessiones,"  &c.  The  usage,  therefore,  as  to  the  election, 
existing  at  this  time,  was  confirmed  by  this  charter.  I  do 
not  go  so  far  as  to  say  that  this  charter  has  the  force  of  an 
act  of  parliament,  because  it  has  the  assent  of  the  lords 
spiritual  and  temporal  (a);  but  that  assent  shews  that  it  was 
more  considered,  and  is  a  more  solemn  instrument  than  a 
charter  mero  motu. 

Patteson,  J. — I  am  of  the  same  opinion.  The  objec- 
tions on  the  rule,  though  ten  in  number,  resolve  themselves 
into  two.  The  first  is^  that  the  defendant  had  been  elected 
by  a  select  body  instead  of  the  freemen  at  large.  The  an- 
swer to  this  objection  is,  that  the  mode  of  election  is  in  con- 
formity with  the  usage.  It  is  immaterial  whether  thb  mode 
of  election  commenced  by  a  bye-law  or  otherwise.  The 
usage  might  have  a  legal  commencement,  and  the  Court 
will  therefore  presume  that  its  origin  was  legal.  I  do  not 
agree  with  the  observation  which  has  been  made,  that  it 
would  have  been  better  if  the  Courts  had  looked  more  to 
charters  than  to  ancient  usage ;  I  do  not  think  the  observa- 
tion either  called  for  or  just.  It  has  always  been  the  prac- 
tice of  the  Courts  to  look  at  the  usage,  and  refer  it  to  a  legal 

(a)  That  a  charter  granted  in  S5;  Farrttr*i  auCf  cited  Skinner, 

parliament  operates  as  a  statute,  78;  Appendix  to  Roaxv^BrentaHf 

vide  The  Prince*s  case,  8  Co.  Rep.  (Dutchy  of  Cornwall  Copper-mine 

15 ;  Co.  Litt.  98  a;  1  Tho.  Co.  Litt.  case,)  3  Mann.  &  Ryl.  482. 
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origin  if  it  could  have  one.    TTfae  second  objection  is,  that 

the  master  has  been  elected  from  the  court  of  assistants     ,^    „ 

...  The  KiMO 

under  some  supposed  bje-law  requinng  the  election  to  be  v. 

from  that  body.    Such  a  usage  would  undoubtedly  be  illegal ;      ^'^'^^^' 
and  if  any  reasonable  doubt  were  raised  as  to  whether  such  Election /rom 
a  custom  existed,  the  Court  would  grant  an  information  in  ^  ^^      ^* 
the  nature  of  a  quo  warranto^  to  inquire  into  the  fact.     But 
I  do  not  think  any  reasonable  doubt  is  raised  upon  die  affi- 
davits.    It  does  not  follow  that  because  members  of  a  select 
body  have  been  chosen,  that  the  electors  were  bound  to  chuse 
from  that  body.     It  is  not  necessary  to  decide  the  question, 
whether^  in  point  of  jurisdiction,  it  is  competent  to  the 
Court  to  allow  the  filing  of  this  information  in  the  nature 
of  a  quo  warranto ;  for  the  Court  have  said,  that,  even  if  they 
had  jurisdiction  they  would  not  permit  one  to  issue. 

Rule  discharged  without  costs  (a). 

(a)  See  in  the  Mirror  of  Parliament,  part  186,  page  976, — part  187, 
page  368, — part  188,  page  386,  the  discussion  which  took  place  in  the 
House  of  Commons,  with  reference  to  this  case,  on  the  J  8th,  91st  and 
e2d  Feb.  1833. 


John  Price  v.  Easton. 

Assumpsit.     The  declaration  contained  three  counts.  A  count  in 
The  first  count  stated,  that  on  the  18th  Sept.  1830,  one  statinga  pro- 

WUUam  Price  was  indebted  to  the  plaintiflF  in  the  sum  of  »'»»« '?  P«y  * 

sum  of  money 

IS/,  (being  the  balance  of  a  larger  sum  of  money  before  to  the  plaintiff, 
that  time  due  from  W.  P.  to  the  plaintiflF)  for  the  price  of  a  J^g^J^  whim^ 
certain  timber  carriage  before  that  time  sold  and  delivered  by  the  promise 
the  plaintiflF  to  W.  P. ;  and  that  W.  P.  being  so  indebted,  the  insufficient. 
defendant,  in  consideration  thereof,  and  in  consideration  that     ^  P^*^"^^ 
W.  P.,  at  the  request  of  the  defendant,  had  agreed,  and  had  ^.and  B.,who 
undertaken  and  promised  the  defendant  to  work  for  the  de-  g  '"^^j*^** '° 
fendant  at  certain  wages  agreed  upon  by  and  between  W,  P.  shall  take  upon 
and  the  defendant,  in  consideration  of  W.  PJs  leaving  the  ^^^  ^^  q  j, 

amount  which  might  be  earned  by  him  IV.  P.  in  the  defend-  not  binding, 

and  gives  no 
cause  of  action  to  C.  against  £.,  unless  C.  be  a  party  to  the  arrangement. 
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ant's  hands^  undertook  and  agreed  to  pay  to  the  plaintiff  the 
sum  of  13/..  being  the  balance  of  the  said  timber  carriage,  on 
or  before  March,  1831.  Averment:  that  although  W,  V.  did, 
according  to  the  said  agreement,  work  and  labour  for  the 
defendant,  and  did  by  such  work  and  labour  earn  a  large 
sum  of  money,, to  wit,  50/.  and  did  leave  the  same  in  the 
defendant's  hands  on  or  before  the  said  month  of  March, 
1831  j  of  all  which  premises  the  defendant  had  notice,  yet  the 
defendant  did  not  at  any  time  before  or  on  the  3 1st  day  of 
March,  1831,  or  at  any  time  afterwards,  pay  to  the  plaintiff 
the  said  sum  of  13/.  or  any  part  thereof.     The  second  count 
stated  that  W.  P.  was  indebted  to  the  plaintiff  in  the  fur- 
ther sum  of  13/.,  being  the  balance  of  an  account  for  a  tim- 
ber carriage  before  then  sold  and  delivered  by  the  plaintiff 
to  W.  P.  and  at  his  request;  and  that  the  said  W.  P.  being 
so  indebted,  the  plaintiff,  in  consideration  thereof,  and  in 
consideration  that  W.  P.,  at  the  request  of  the  defendant, 
would  work  for  the  defendant,  and  would  leave  the  produce 
accruing  of  and  from  the  said  last-mentioned  work  with  the 
defendant,  he  the  defendant  undertook  and  promised  the 
plaintiff  to  pay  the  plaintiff  the  said  sum  of  13/.  balance  for 
the  said  last-mentioned  timber  carriage,  provided  the  amount 
was  earned  by  W.  P.,  and  left  in  the  defendant's  hands. 
Averment:  that  although  W.  P.  did  work  for  the  defendant, 
and  did  by  such  last-mentioned  work  earn  a  sum  of  money, 
to  wit,  50/.  and  did  leave  the  same  in  the  hands  of  the 
defendant  in  the  month  of  March,  1831,  to  wit,  on  &c.  at 
&c.  of  all  which  premises  the  defendant  had  notice,  yet  the 
defendant  hath  not,  although  afterwards  requested  by  the 
plaintiff  so  to  do,  as  yet  paid  the  said  sum  of  13/.  or  any  part 
thereof.     The  consideration  stated  in  the  third  count  was, 
that  the  plaintiff  should  forbear,  and  give  time  to  W.  P.  for 
the  payment  of  the  sum  of  13/.  due  from  W.  P.  to  the  plain- 
tiff, till  the  month  of  March,  1831.     Plea :  non  assumpsit. 
The  cause  came  on  to  be  tried  before  Littkdate,  J.  at  the 
spring,  assizes  foj  Herefordshire,  1832,  when  a  verdict  was 
found  for  the  plaintiff  on  the  first  and  second,  counts,  and  for 
the  defendant  on  the  third.     In  Easter  term  last;  Camp- 
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bell  obtained  a  rule  nisi  in  arrest  of  judgment  upon  the  first 
and  second  counts,  against  which 

Justice  now  shewed  cause.  After  verdict,  every  thing  will 
be  intended  necessary  to  support  the  reoord.  This  rule  was 
obtained  upon  the  ground  that  there  was  no  consideration 
passing  between  the  plaintiffs  and  the  defendant,  so  as  to 
make  the  undertakhig  of  the  defendant  good  as  between 
them,  and  the  cases  relied  on  were  Bourne  v.  Mason  and 
another  (a),  and  Crow  v.  Rogers  (b),  which  are  stated  in 
Selwyn's  Nisi  Prius  (c);  and  the  case  of  Duiton  v.  Poole  {d) 
was  alluded  to  as  an  exception  to  the  rule  laid  down  in  the 
two  preceding  cases.  But  in  the  cases  of  Bourne  v.  Mason, 
and  Crow  v.  Rogers,  it  does  not  appear  that  there  was  any 
privity  or  identity  of  interest  between  the  parties. 

A  promise,  for  the  breach  of  which  an  action  of  assumpsit 
may  be  brought,  must  be  founded  upon  a  sufficient  consi- 
deration. That  consideration  may  consist  either  in  a  loss  or 
detriment  sustained  by  the  plaintiff,  or  in  an  advantage  which 
has  accrued  to  the  defendant.  Here  there  has  been  detriment 
to  the  plaintiff  and  benefit  to  the  defendant.  The  detriment 
to  the  plaintiff  was  the  postponement  of  the  payment  of  his 
debt  until  a  certain  sum  of  money  had  been  earned  by  fVil- 
Ham  Price :  the  benefit  to  the  defendant  was  this,  that  he  had 
the  benefit  of  the  labour  of  William  Price,  and  was  not  under 
the  necessity  of  paying  the  price  of  that  labour  immediately; 
for  no  action  could  have  been '  brought  by  William  Price 
against  the  defendant  for  the  amount  of  his  wages,  until 
after  the  thirty-first  day  of  March.  This  is  analogous  to 
the  case  of  William  Price  putting  13/.  into  his  hands,  to  be 
paid  by  him  on  the  3 1st  day  of  March  to  the  plaintiff. 

There  are  several  cases  which  shew  that  where  there  is 
an  identity  of  interest,  and  a  privity  between  three  parties, 
as  in  this  case,  an  action  of  assumpsit  is  maintainable.  One 
is  Siarkey  v.  Mylne{e),  which  is  thus  stated:  ^'If  A.  give 

(a)  1  Vent.  6.  (rf)  2  Lev.  210;  iVent.  318,332. 

(b)  1  Stra.  592.  (e)  1  Roll.  Abr.  p.  32,  pi.  13, 
(e)  Page  53.                                    translated  in  1  Vin.  Abr.3S6,pl.l3. 
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goods  to  S.  to  the  value  of  80/.  out  of  which  he  shoald  pay 
to  C.  20/.^  if  B.  does  not  pay  the  20/.  to  C,  C.  can  have  an 
action  on  the  case  against  B.  and  declare  that  he  was  in- 
debted to  him  in  20/.  for  goods  of  the  value  of  80/.  given 
to  him  by  yl.,  out  of  which  he  should  pay  20/. ;  for  when 
goods  of  the  value  of  80/.  are  given  to  B,  by  agreement 
between  him  and  ji.  that  he  shall  pay  20/.  to  C,  that 
becomes  a  debt  to  C;  as  if  I  deliver  20/.  to  B.  to  pay 
over  to  C;  C.  cau  have  an  action  of  debt,  or  account,  or 
action  on  the  case  upon  promise  for  this,  against  BJ* 
Another  case,  Disbonme  v.  Denabie(a),  is  thus  stated: 
''  If  ^.  and  B,  are  bound  in  an  obligation  to  pay  to  C.  20/. 
when  he  comes  to  the  age  of  twenty-one,  and  afterwards 
A,  makes  B.  his  executor,  and  dies;  and  JB.,  having  assets, 
assigns  this  to  D.,  and  in  consideration  of  this  assignment 
D.  promises  to  C.  to  pay  him  20/.  when  he  is  of  the 
age  of  twenty-one;  C,  when  twenty-one,  shall  have  an 
action  upon  the  case  upon  this  promise  against  D.,  al- 
though no  consideration  comes  from  C;  for  if  a  man 
deliver  money  to  J.  S,  to  pay  over  to  B.,  in  satisfaction  of 
a  debt  due  to  him,  this  raises  a  debt  to  JB.,  and  it  cannot  be 
revoked;  and  so  here.''  In  Wilson  v.  Couplandib)^  the  plain- 
tiffs were  the  creditors,  and  the  defendants  the  debtors,  to 
Taillasson  &  Co.,  and  it  was  arranged  between  all  the  parties 
that  defendants  should  pay  to  the  plaintiffs  the  debt  they 
owed  to  Taillasson  &  Co.  It  was  held  that  the  plaintiff 
could  recover  that  debt,  and  that  the  defendants,  by  the  ar- 
rangement, made  themselves  liable  to  an  action  for  money 
had  and  received,  to  the  use  of  the  plaintiffs.  That  case 
is  analogous  to  the  present.  In  Curtis  v.  Collingwood  (c), 
also  an  authority,  there  was  no  consideration  proceeding 
immediately  from  the  plaintiff  to  the  defendant.  This  case 
resembles  those  in  which  an  action  has  been  permitted 
to  be  brought  for  money  had  and  received;  for  here,  the 
money  must  be  supposed  to  have  been  placed  by  Wiltiam 


(a)  1  RoH.  Abr.  p.  SO,  31,  pi.  5 ; 
iViu.  Abr.  533,  pi.  5. 


(b)  5  Barn.  &  Aid.  tS& 

(c)  1  Ventr.  39. 


HILARY  TERM,  III  WILL.  IV. 

in  the  hands  of  the  defendant  for  the  use  of  the 
plaintiff. 

CtunpbeU,  S.  G.,  contr^,  was  stopped  by  the  Court. 

LiTTLEDALEy  J. — ^This  case  resembles  that  of  Crow  v. 
"Rogersj  and  must  be  governed  by  it.  The  case  of  WiUon 
V.  Conpland  was  an  action  for  money  had  and  received. 

Taunton,  J.-^-I  am  of  the  same  opinion.  The  allega- 
tions in  the  first  count  of  the  declaration  may  be  quite  con- 
sistent with  the  fact  that  the  defendant  knew  nothing  of  the 
arrangement;  and  we  can  only  look  to  the  record. 

Pattesok,  J. — I. am  entirely  of  the  same  opinion.  We 
cannot,  after  a  verdict,  supply  a  necessary  allegation ;  we 
can  only  intend  all  that  is  necessary  to  support  the  allega- 
tions that  we  £nd  in  the  declaration.  I  think  it  quite  clear 
that  the  allegations  in  this  declaration  are  insufficient.  The 
first  count  only  alleges  a  promise  to  pay  the  plaintiff,  not 
a  promise  to  the  plaintiff  to  pay  him,  and  this  cannot  be  in- 
tended. Both  counts  must  be  supported,  because  the  ver- 
dict was  taken  on  both  counts. 

Judgment  arrested. 
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Paicb 

V. 

Eastok. 


Vaux  v.  Vollans,  Clerk. 

Debt  for  penalties  incurred  by  the  defendant  under  the  ^he  notice  m 

57  Geo.  3,  c.  99,  s.  5,  for  non-residence  on  his   benefice,  writing  re- 

,  -      --         quired  by 

P]ea«  nil  debet.     At  the  trial  of  the   cause  at  the  York  57  Geo,  3, 

c.  99,  8.  40,  to 
be  given  to  the  bitliop  previously  to  the  compienceroeDt  of  an  action  for  penalties  for 
non -residence,  is  not  properly  served  by  leaving  it  in  the  hands  of  the  registrar,  or 
deputy  registrar,  of  the  diocese;  such  notice  must  be  left  at  the  registry  office. 

The  notice  need  not  be  served  by  the  attorney  who  sues  it  out. 

Whether  a  clergyman  is  vUftdly  absent  from  his  benefice  during  the  time  he  is  in 
custody  for  debt,  under  an  arrest,  made  whilst  he  is  eesiding  out  of  bis  parish,  ^u^ere  f 

X  'I 


308 


i8dd. 


CASES  IN  THE  KING^S  BENCH, 

spring  assizes  1832^  before  Alderson,  J.  it  appeared  that  the 
defendant  was  the  rector  of  the  parish  of  Hemsworth>  in 
the  diocese  of  York.  During  the  greater  part  of  the  year 
1829  defendant  was  absent  from  his  benefice,  and  resided 
in  London,  where  he  was  several  times  arrested  for  debt. 
In  1829  the  defendant  continued  in  custody  upon  mesne 
process,  at  the  suit  of  the  present  plaintiff  and  his  brother. 
In  the  month  of  February  1830  he  was  again  arrested,  and 
remained  within  the  rules  of  the  King's  Bench  prison 
until  the  month  of  March  1831,  since  which  time  he. has 
resided  in  his  rectory.  The  notice  required  by  the 
40th  section  of  the  act  had  been  signed  by  the  town  agent 
of  the  attorney  in  the  cause ;  a  clerk  of  that  attorney  was 
sent  to  leave  the  notice  at  the  registry  office  of  the  diocese 
of- York,  and  finding  the  office  closed,  he  went  to  the  resi- 
dence of  the  deputy  registrar  and  left  the  notice  in  his 
hands.  The  deputy  registrar  took  the  notice  to  the  registry 
with  him  on  the  following  morning.  It  was  objected  that 
the  absence  was  not  wilful,  at  least  during  the  period  of 
imprisonment.  The  jury  gave  their  verdict  for  the  plain- 
tiff, and  assessed  the  penalty  at  860/.  including  the  period 
of  arrest,  and  at  473/.  6^.  8c/.  excluding  that  period.  The 
learned  judge  gave  leave  to  the  defendant  to  move  to 
enter  a  nonsuit  or  to  reduce  the  verdict  to  473/.  6s,  Sd„  in 
case  the  Court  should  be  of  opinion  that  the  period  of  the 
arrest  ought  not  to  be  included.  In  Easter  term  last 
Jones,  Serjeant,  obtained  a  rule  nisi  to  enter  a  nonsuit,  or 
reduce  the  verdict  to  473/.  65.  8c/.,  against  which 


F.  Pollock  and  Tomlinson  now  shewed  cause.  The 
4bt(i  section  of  the  57  Geo.  3,  c.  99^  enacts,  that  '*  no  writ 
shall  be  sued  out  agaiust,  nor  any  copy  of  any  process  at 
the  suit  of  any  informer  be  served  upon,  any  spiritual 
person  for  any  penalty  or  forfeiture  incurred  under  any  of 
the  provisions  of  this  act,  until  a  notice  in  writing  of  such 
intended  writ  or  process  shall  have  been  delivered  to  him, 
or  left  at  the  usual  or  last  place  of  his  abode,  and  also  to 
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the  bishop  of  the  diocese,  by  leaving  the  same  at  the  16S3. 
registry  of  his  diocese,  by  the  attorney  or  agent  for  the 
party  who  intends  to  sue  or  cause  the  same  to  be  sued  out 
or  served,  one  calendar  month,  at  the  least,  before  the 
suing  out  or  serving  the  same ;  in  which  notice  shall  be 
clearly  and  explicitly  contained  the  cause  of  action  which 
such  party  hath  or  claimeth  to  have,  and  the  penalty  or 
penalties  for  which  such  person  intends  to  sue ;  and  on  the 
back  of  which  notices  respectively  shall  be  indorsed  the 
name  of  such  attorney  or  agent,  together  with  the  place  of 
his  abode ;  and  no  such  notice  shall  be  given  before  the 
first  day  of  April  within  a  year  next  after  such  penalty 
shall  have  been  incurred.*'  The  41st  section  enacts,  "  that 
no  plaintiff  shall  recover  any  verdict  against  any  spiri- 
tual person  for  any  penalty  or  forfeiture  under  the  provi- 
sions of  this  act,  unless  it  is  proved  upon  the  trial  of  such 
action  that  such  notices  were  respectively  given  as  afore- 
said." This  rule  was  obtained  upon  three  grounds :  1st, 
that  the  notice  had  not  been  properly  given  to  the  bishop 
of  the  diocese ;  2dly,  that  the  notice  ought  to  have  been 
served  by  the  person  whose  name  was  indorsed  upon  the 
back  of  the  process  (a);  3dly,  that  defendant  could  not  be 
considered  to  have  been  wilfully  absent  during  the  period 
of  his  imprisonment,  and  that  therefore  the  damages  ought 
to  be  reduced. 

As  to  the  first  point.     This  ought  to  be  considered  a  Tint  pomt,^^- 

sufficient  service  of  the  notice.     It  may  be  doubtful  whether    i  ^.*  *r"  «„ 

•^  place  Of  serv- 

or  not  the  dwelling  of  the  registrar  is  not  itself  the  registry;  ing  notice. 

but  at  all  events  the  notice  found  its  way  to  the  registry 

office  in  time,  and  this  is  sufficient.     The  registrar  may 

be  treated  as  the  agent  of  the  attorney  to  take  the  notice  to 

the  office.     As  to  the  second  point.  The  words  of  this  act.  Second  point, 

with  respect  to  the  indorsenient  and  service  of  the  notice,  ^rved7  ^™ 

are  similar  to  the  24  Geo.  2,  c.  44.     In  cases  under  that 

statute   the   signature   of  the   attorney   is   sufficient,  and 

(o)  The  name  of  the  attorney  was  indorsed  on  the  process,  and  the 
agent  of  the  attorney  served  the  process. 
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1853.        service  by  bis  clerk  bas  always  been  considered  sufficient^ 
and  bas  never  been  objected  to.     As  to  the  tbird  ground. 
Tbe  question  whetber  the  absence  was  wilful,  was  a  ques- 
tion as  to  the  motive,  and  ought  to  be  left  to  the  jury.     In 
Third  point,-—  jj^jg  ^^g^  ||jg  defendant  was  arrested  when  absent  from  his 

Wilfulness  of  ^ 

absence.  benefice.     Tbe  case  of  a  detention  by  arrest,  differs  mate- 

rially from  that  caused  by  an  accident  happening  to  the 
clergyman,  whilst  absent  from  bis  beneficei  the  latter 
being  merely  his  misfortune,  whereas  the  former  is  the 
consequence  of  his  own  deliberate  act  in  incurring  debts 
which  rendered  him  liable  to  be  arrested. 

First  point.  Btackburne,  contrd.     The  notice   was  not  left  at  tbe 

registry  in  pursuance  of  tbe  statute.  The  preamble  of  the 
40th  section  is,  that  spiritual  persons  may  through  inadvert- 
ence, and  in  many  cases  from  unavoidable  circumstances 
and  causes,  become  subject  to  penalties  and  forfeitures, 
and  vexatious  prosecution,  unless  provision  is  made  for  tbe 
prevention  thereof.  This  preamble  shews  that  the  object 
of  the  clause  was  to  protect  the  clergyman,  and  it  is  clear 
that  the  legislature  must  have  intended  that  all  the  forms 
required  by  that  clause  should  be  pursued  most  strictly. 
{^Patteson,  J.  The  object  of  requiring  this  notice  was  to 
enable  the  bishop  to  issue  his  monition.]  That  was  tbe 
object,  and  the  object  was  in  fact  gained,  but  this  does  not 
make  the  service  of  the  notice  sufficient.  A  verbal  notice 
to  the  registrar  might  have  effected  this  object,  or  a  per- 
sonal service  upon  the  archbishop;  but  it  will  not  be  con- 
tended that  the  requisitions  of  the  act  would  in  either  of 

Second  point,    those  cases  have  been  complied  with.   The  second  point  may 
conceded 

be  conceded.     Upon  the  third  point,  the  words  of  the  5ih 


Third  point. 


section  of  the  act  are,  '*  who  shall  wilfully  absent  himself/' 
In  Scammell  v.  WUlett  (a),  which  was  an  action  of  debt 
on  the  statute  21  Hen.  8,  against  an  incumbent  of  a  parish 
for  non-residence,  it  was  held  a  good  defence  to  the  action^ 
that  from  the  unheaUhiness  of  the  living  the  incumbent 

(a)  3  Esp.  N.  P.C.  39. 
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could  Qot  reside  there  but  at  the  risk  of  his  life.  In  that  less. 
case  the  absence  might  have  been  considered  wilfu],  for 
there  was  always  a  power  to  return;  here  there  was  no  such 
power,  the  absence  having  been  compulsory.  Reliance 
seems  to  have  been  placed  by  the  other  side  upon  the 
circumstance  of  the  arrest  having  taken  place  out  of  the 
parbh^  but  it  was  not  intended  by  the  legislature  to 
confine  the  incumbent  within  the  bounds  of  his  parish,  but 
only  to  prevent  a  continued  wilful  absence. 

LiTTLEDALE,  J.  (abscnte,  Denman,  C.  J.) — It  appears  First  point. 
to  me  that  there  has  not  been  a  proper  service  under  the 
act  of  parliament.  The  words  are>  "  until  a  notice  in 
writing  of  such  intended  writ  or  process  shall  have  been 
delivered  to  him,  or  left  at  the  usual  or  last  place  of  his 
abode,  and  also  to  the  bishop  of  the  diocese,  by  leaving  the 
same  at  the  registry  of  his  diocese."  The  notice  to  the 
clergyman  may  be  served  personally  or  left  at  his  dwelling- 
house.  The  notice  to  the  bishop  must  be  left  at  the 
registry.  The  object  must  have  been,  that  it  should  always 
be  left  at  the  place  where  it  is  sure  to  be  attended  to.  It 
is  not  sufficient  to  deliver  to  the  registrar,  or  deputy  regis- 
trar, for  if  that  were  so,  there  seems  to  be  no  reason  for 
saying  that  a  delivery  to  the  chief  clerk  or  porter  would 
not  be  sufficient,  provided  the  notice  reached  the  office 
in  good  time.  It  is  unnecessary  to  enter  upon  the  other 
points. 

Taunton,  J. — I  am  of  the  same  opinion.  We  ought  First  point. 
to  put  a  strict  construction,  and,  as  far  as  possible,  to  give 
effect  to  all  the  words  of  the  act.  Here  the  legislature  has 
required  that  the  notice  shall  be  given,  not  merely  to  the 
bishop,  but  to  the  bishop  by  leaving  the  same  at  the  registry. 
If  we  were  to  construe  the  statute  otherwise,  some  new  case 
would  ^rise  farther  from  the  exact  words  of  the  statute, 
and  then  another  farther  still.  The  safe  course,  I  think,  is 
to  adhere  to  the  very  words  of  the  statute. 
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1833.  Patteson,  J. — We  must  comply   with    the    express 

words  of  the  statute.     I  confess  I  had  some  diificulty  in 
bringing  my  mind  to  think  the  service  insufficient;   but 
though  I  am  unable  to  see  the  object  of  the  introduction 
First  point.       ^f  ^j^^  words,  "  by  leaving  it  at  the  registry,"  I  know  not 

how  we  can  avoid  them.  Supposing  the  party  had  gone 
to  the  palace  and  delivered  the  notice  into  the  bishop's 
hands,  the  object  would  have  been  gained ;  but  the  legis- 
lature has  required  that  it  shall  be  gained  in  a  particular 
way ;  and  we  are  bound  though  we  do  not  see  the  reasons. 
With  regard  to  the  notice  having  found  its  way  to  the  office, 
that  was  mere  accident.  The  registrar  did  not  put  the 
notice  there  by  way  of  serving  it. 

Rule  absolute  for  a  nonsuit  (u), 

(a)  The  clerk  appears  to  have  registry,  and  the  registrar,  acceding 

delivered  the  notice  into  the  hands  *  to  the  request  and  accepting  the 

of  the  registrar  as  its  ultimate  des-  agency,  had  lefl  the  notice  accord- 

tination.     If  he  had  requested  the  ingly,  the  service  would  probably 

registrar  to  leave  the  notice  at  the  have  been  held  sufficient. 


The  King  on  the  Prosecution  of  Louis  Charles 
Dauboz  v.  Penpraze  and  others. 

In  felony,  the  x^OLLETT  moved  for  a  rule  to  shew  cause  why  a  sugges- 
to  allow  the      ^'^^  ^^^  ^^^  purpose  of  changing  the  venue  should  not  be 

defendant  to     entered  upon  the  record  of  an  indictment  for  felony,  removed 

enter  asugges-  .  •         .       rri  . 

tion  for  chang-  mto   this  court  by  certiorari.     The   affidavits    stated  that 

ing  the  ^®°^^>  the  object  of  the  prosecution  is  to  try  a  question  between 
of  a  prejudice  the  lessees  of  the  Duchy  of  Cornwall  and  the  land-owners; 
coonV."^     °    *^*^  there  is  no  pretence  for  calling  this  a  case  of  felony; 

and  that  an  impartial  trial  of  the  cause  cannot  be  expected 
in  the  county.  [Denman,  C.  J.  Would  not  your  object  be 
gained  by  drawing  the  jury  from  some  particular  hundred?] 
The  feeling  which  the  case  will  excite  is  likely  to  extend 
over  the  whole  of  the  county.  There  is  no  exact  precedent 
to  ground  this  application ;  but  there  was  one  case  in  which 


Penprazs. 
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an  indictment  for  a  capital  felony  was  removed  from  South-         ^833. 

aropton,  which  is  a  separate  jurisdiction,  to  Winchester.     It  j^^  jr 

must,  however,  be  admitted,  that  in  that  case  there  was  do  ^     v. 
suggestion  on  the  roll. 

Denman,  C.  J. — I  think  we  cannot  suppose  that  a  jury 
of  twelve  indifferent  men  would  be  so  corrupt  as  to  give  an 
uufair  verdict  in  a  case  of  felony. 

Rule  refused  (a). 

(a)  The  defendants  were  tried  at  nisi  prius  at  the  Launceston  As- 
sizes, March,  1833,  and  acquitted. 


Bird  t?.  Boulter. 

Assumpsit  for  goods  sold  and  delivered.     At  the  trial  The  highest 
before  Littledale,  J.  at  the  Hereford  spring  assizes,  1832,  t'^^Je'en^T""! 
the  following  facts  appeared.     The  plaintiff,  an  auctioneer,  the  sale  book 
was  employed  by  Smith  to  sell  wheat  in  the  straw.     One  tioneer's^derk 
lot  of  wheat  was  knocked  down  to  the  defendant  at  the  sum  made  in  his 
of  39/.,  and  upon  the  name  of  the  defendant,  as  the  pur-  his  name  being 

chaser,  being  called  out,  an  entry  was  made  in  the  sale  book  c*^l®d  oat  as 

°  .  •    .     .  the  purchaser, 

by  Piti,  who  attended  the  auction  as  the  plamtiffs  clerk,  even  in  an  ac- 

It  was  contended  for  the  defendant  that  the  requisites  of  the  b°"th^'^uc-' 
17tfa  section  of  the  Statute  of  Frauds  had  not  been  complied  tioneer. 
with,  and  that  the  defendant  was  not  bound.  The  jury 
found  a  verdict  for  the  plaintiff,  and  the  learned  judge  gave 
leave  to  the  defendant  to  move  to  enter  a  nonsuit.  In 
Easter  term  last  a  rule  nisi  to  set  aside  the  verdict  and  en- 
ter a  nonsuit  was  obtained  by  Ludlow,  Seijt.,  against  which 

Campbell,  S.  G.  (with  whom  was  Whateley)  now  shewed 
cause.  It  is  not  necessary  that  the  plaintiff  should  rest  his 
case  upon  doctrines  laid  down  by  Lord  Mamjield,  that  sales 
by  auction  are  not  within  the  Statute  of  Frauds.  That  is 
still  vexata  questio,  which  the  Court  will  not  here  be  called 
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upon  to  decide.  The  agreement  was  signed  by  Pitt,  who 
was  the  agent  of  the  purchaser ;  and  it  was  in  the  defend- 
ant's hearing  and  in  his  presence  that  the  name  was  called  out 
and  written  down.  The  cases  relied  on  by  the  other  side 
are  those  of  Farebrother  v.  Simmons  (a)  and  If  right  v.  Dan- 
nuh(Jb\  It  will  be  contended  that  those  cases  decide  that 
one  contracting  party  cannot  act  as  the  agent  of  another,  in 
signing  a  written  contract.  The  authority  of  those  decisions 
may  be  doubted,  as  the  effect  of  them  is  to  add  a  condition 
not  contained  in  the  statute.  A  bond  executed  by  the 
obligee,  as  the  attorney  of  the  obligor,  would,  it  is  con- 
ceived, be  valid :  so  a  lease,  executed  by  the  lessee  as  the 
agent  of  the  lessor,  would  be  good.  Nor  does  there  appear 
to  be  any  reason  why  the  drawer  of  a  bill  of  exchange  should 
not  be  authorized  to  accept  it,  by  procuration,  for  the 
drawee.  It  was  admitted  that  if  the  action  had  been  brought 
in  the  name  of  Smith,  who  was  the  real  vendor  and  principal 
of  the  present  plaintiff,  the  entry  made  by  Pitt  would  have 
satisfied  the  statute.  If  then  the  defendant  would  be  consi- 
dered as  the  purchaser,  if  the  action  were  brought  by  Smith, 
he  must  also  be  a  purchaser  now ;  for  it  is  immaterial,  as  re- 
gards the  liability  of  the  defendant,  in  whose  name  the  action 
is  brought.  There  is  this  distinction  between  the  present 
case  and  that  of  Farebrother  v.  Simmons,  that  here  the  me- 
morandum of  sale  was  signed  with  the  express  privity  of  the 
defendant.  If  the  authority  had  been  given  by  words,  there 
ean  be  no  doubt  that  the  defendant  would  have  been  bound 
\}y  the  contract.  It  is  true  that  Pitt  acted  as  clerk  and  ser- 
vant of  the  plaintiff,  but  this  cannot  disqualify  him  from 
being  also  employed  as  agent  of  the  purchaser. 


Campbell  was  here  stopped  by  the  Court. 


Ludlow,  Serjt.  and  Justice^  in  support  of  the  rule. — 
Unless  the  Court  overrules  the  case  of  Farebrother  v.  Sim" 
mons,  which  is  in  accordance  with  Wright  v.  Dannah,  this 

(fl)  5  Barn.  U  Aid.  333.  (6)  2  Campb.  SOS. 
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rule  must  be  made  absolute.     It  is  admitted  that  if  the  ac- 
tion had  been  brought  by  Smith,  the  entry  by  the  auctioneer, 
or  by  Pitt  his  clerk;  would  have  been  a  sufficient  compli* 
ance  with  the  requisites  of  the   17th  section  of  the  Statute 
of  Frauds  (a).     If  Fitt  is  to  be  considered  as  the  servant  of 
the  auctioneer,  the  entry  must  be  considered  as  made  by  the 
plaintiff  himself,  which  brings  this  case  precisely  within  the 
terms  of  Farebrother  v.  Simmons  and  Buckmaster  v.  Har- 
rop{b),     ILittleda/e,  J.     This  would  be  to  say  that  the  ac- 
tion can  never,  under  the  ordinary  circumstances,  be  brought 
by  the  auctioneer  himself.]     He  may  do  so,  but  he  must 
stand  encumbered  with  all  the  disadvantages  attending  his 
position.     It  appeared  clearly  that  Pitt  was  attending  as 
regular  clerk  and  servant  of  the  plaintiff,  and  in  no  other 
character.     Upon  principle,  and  also  upon  the  authority  of 
Edden  v.  Read{c),  the  agreement  cannot  be  considered  to 
be  good  under  the  Statute  of  Frauds,  and  consequently  is 
not  binding  on  the  defendant.     In  that  case  a  receipt  signed 
by  the  defendant,  who  was  the  clerk  of  the  deputy  of  the 
receiver-general  of  taxes,  was  held  to  be  signed  by  the  de- 
fendant, as  agent  of  the  receiver-general.     In  the  present 
case  Boulter  gave  no  answer  when  his  name  was  mentioned, 
and  it  has  been  said  that  at  auctions  silence  ought  not  to 
be  construed  into  assent.     The  clerk  is  supplied  by  the 
auctioneer  with  the  name  of  the  purchaser  and  the  price  of 
the  bidding,  in  such  a  manner  as  to  shew  most  clearly  that 
the  clerk  is  acting  as  servant  to  the  auctioneer.     The  pur- 
chaser may  express  his  assent  to  the  purchase,  but  that 
ought  not  to  be  construed  into  an  authority  to  sign  a  written 
contract  for  him.     In  the  case  of  Wright  v.  Dannah,  the 
defendant  was  looking  over  the  clerk's  paper  while  he  wrote, 
and  suggested  a  correction,  which  was  made;   yet  there 
Lord  Ellenborough  decided   that  the  defendant  was  not 
bound,  for  that  the  agreement  must  be  signed  either  by  the 
purchaser  himself,  or  by  some  third  person  who  was  not  a 

(a)  Coles  ▼.  Trtecthkk,  9  Vesey,  (b)  7  Vee.  341. 

934;  S.  C.  1  Smith,  933.  (c)  3  Campb.  338. 


CASES  IN  THE  KING  S  BENCH, 

contracting  party.  The  case  of  Farebrother  v,  Simmong 
was  decided  upon  the  principle  of  Wright  v.  Damtah, 
Here  then  is  the  decision  of  Lord  Ellenborough,  in  the  year 
1809y  adopted  and  confirmed  by  Lord  Tenterden  in  1822, 
and  the  Court  will  not  say,  at  the  present  day,  that  the  de- 
cision is  not  law,  [Patteson,  J.  referred  to  the  case  of  Blow 
V.  Sutton  (o).]  The  contract  between  the  parties  is  com- 
pleted when  the  auctioneer  has  knocked  down  any  lot  to  a 
purchaser,  and  such  purchaser  has  assented  to  the  bargain. 
This  would  be  a  good  contract  but  for  the  Statute  of  Frauds, 
which  requires,  in  addition,  a  written  contract  signed  by 
both  parties,  or  their  agents.  The  clerk  merely  assists  the 
auctioneer  in  making  this  contract.  The  knocking  down 
by  the  auctioneer,  and  entering  by  the  clerk,  are  uno  flatu. 
He  is  there  under  a  defined  character,  with  his  whole  time 
bought  up  previously  to  his  entering  the  room.  It  cannot 
then  be  contended  that  he  is,  nevertheless,  at  liberty  to  en- 
gage himself  as  agent  for  others  in  making  a  variety  of  se- 
parate contracts.  An  action  for  any  thing  done  by  the  clerk 
within  his  authority,  would  be  properly  brought  against  the 
auctioneer.  Pitt  here  acted  merely  as  an  automaton,  in 
accordance  with  the  directions  of  the  auctioneer. 

Denman,  C.  J. — It  appears  to  me  that  the  case  is  distin- 
guishable from  Wright  v.  Dannah  and  Farebrother  v.  Sim- 
mons: and  that  the  clerk  made  the  entry,  not  as  an  auto- 
maton, but  in  a  known  character.  He  was  present  as  agent, 
I  think,  for  both  parties. 

LiTTLEDALE,  J. — Thiscase  is  distinguishable  from  Fare- 
brother  v.  Simmons.  I  do  not  see  why  the  clerk  should  not 
be  the  agent  of  both  parties,  nor  indeed  do  I  see  why  the 
auctioneer  himself  should  not  sign  as  agent  of  the  contract- 
ing party  (6).     It  is  certainly  irregular  that  the  contracting 

(a)  3  Meriv.  957.  Jackson  v.  Callin,  S  Johns.  (Ame. 

(6)  Held    that     he     may,    in  rican  Common  Law),  Rep.  948; 

Ai'Comiv.  PTee/iv,  4Johns.  (Ame-  and  8  Johns.  Rep.  5^0;  Simonds 

rican)  Cha.  Rep.  639,065.  And  see  v.  Catlin,  9  Gaines's  Rep.  64. 
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parties  should  act  as  each  other's  agents,  but  it  is  very  dif- 
ferent where  the  contract  is  signed  by  an  individual  who  is 
not  either  of  the  contractors.  Were  it  to  be  held  otherwise, 
no  broker  could  maintain  an  action,  in  his  own  name,  for 
the  breach  of  a  contract  signed  by  him ;  and  at  every  auc- 
tion, if  the  auctioneer  or  his  clerk  were  not  allowed  to  be 
the  agent  of  the  contracting  parties,  at  every  bidding  each 
purchaser  would  have  to  come  to  the  table  and  sign  his  own 
name. 

Taunton,  J. — It  is  not  necessary  to  overrule  the  case 
of  Farebrother  v.  Simmons.  All  that  is  stated  by  the  chief 
justice  in  that  case  is,  that  the  agent  contemplated  by  the 
legislature,  who  is  to  bind  a  defendant  by  his  signature,  must 
be  a  third  person,  and  not  the  other  contracting  party  upon 
the  record.  It  is  sufficient,  in  order  to  distinguish  this  case 
froni  Farebrother  v.  Simmons,  to  say,  thbt  here  the  agent 
who  signs  the  contract  is  a  third  person,  capable  of  signing 
as  agent  of  both  the  contracting  parties.  I  go  further  than 
this ;  Bird  and  Piti  may  be  considered  as  the  constituted 
agents  of  the  vendor :  he  appoints  the  former  to  announce 
the  biddings,  and  the  latter  to  take  down  the  names  of  the 
purchasers  and  the  prices  of  the  lots.  Pitt  may  be  consi- 
dered not  only  as  the  agent  of  the  vendors,  but  also  of  the 
purchasers.  By  their  silence  when  the  hammer  falls,  he  has 
their  authority  to  execute  the  contract  on  their  behalf. 

Patteson,  J. — I  am  entirely  of  the  same  opinion.  It 
is  not  at  all  necessary  to  overrule  the  case  of  Farebrother  v. 
Simmons.  Undoubtedly  the  words  used  by  Lord  Tenterden 
in  that  case  are,  that  the  agent  must  be  a  third  person,  and 
not  the  other  contracting  party.  Here  there  was  such  a 
third  person.  He  was  sitting  there  as  the  agent  of  all, 
acknowledged  by  the  silent  consent  of  all.  I  think  this 
a  perfectly  clear  case. 

Rule  discharged. 
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183S. 


The  Court 
will  not  set 
aside  an  arrest 
upon  the  me- 
rits, unless  it 
be  clear  from 
the  affidavits 
that  the  plain- 
tiff could  not 
have  had  any 
cause  of  ac- 
tion. 

Semble,  that 
the  circum- 
stance of  the 
action  being 
brought  for 
purposes  of  in- 
timidation, 
woold  not  be 
a  ground  for 
Bttch  ioterw 
ference. 


Burton  v.  Haworth  and  King. 

Assumpsit  for  money  paid  and  laid  out  and  expended 
by  plaintiff,  to  and. for  the  u^e  of  defendants.  The  defend- 
ants were  arrested  upon  an  affidavit  of  debt  for  6,700/. 
Special  bail  was  afterwards  p^t  in.  In  Michaelmas  term 
last^  Holt  obtained  a  rule  nisi  for  the  entry  of  an  exoneretur 
on  the  bail-piece,  upon  an  affidavit  of  the  following  facts. 

In  January,  1813,  the  plaintiff  being  a  prisoner  for  debt 
in  the  K.  B.  applied  to  the  barristers  appointed  by  the 
52  Geo.  3,  c.  l65  (a),  to  be  discharged.  On  the  2d  Febru- 
ary, 1813,  the  plaintiff  was  ordered  to  be  discharged,  and 
his  estate  and  effects,  both  in  the  province  of  Lower  Canada 
and  elsewhere,  were  given  up  by  him.  It  being  supposed 
that  these  estates  vested  in  the  clerk  of  the  peace  by  virtue 
of  the  above  act,  that  officer,  on  the  1st  January,  1814^ 
assigned  all  the  plaintiff's  estates  to  the  two  defendants  and 
three  other  creditors  of  the  plaintiff,  in  trust  for  the  credi- 
tors generally.  At  this  time  some  doubt  arose  whether  or 
not,  on  account  of  the  peculiar  tenure  of  the  lands  in  Canada, 
the  estates  there  had  become  actually  vested  in  these  6ve 
persons.  To  remove  these  doubts  the  defendants  and  the 
other  creditors  of  the  plaintiff,  by  a  deed  poll,  dated  2d 
April,  1816,  disclaimed  (6)  the  property  in  Canada,  and  by 
an  indenture  of  even  date,  the  plaintiff  covenanted  that  he 
would  cause  sale  to  be  made  of  the  estates  in  Lower  Ca- 
nada, and  would  stand  possessed  of  the  purchase  moneys, 

(a)  Which  provides  (section  5)      shall  amouut  to  a  sum  exceeding 


'*  that  it  shall  and  may  be  lawful  for 
the  Lord  Chief  Justice  of  the  Court 
of  K.  B.,  the  Lord  Chief  Justice  of 
the  Court  of  C.  B.,  and  the  Lord 
Chief  Barun  of  the  Court  of  Ex- 
chequer, respectively  to  nominate 
and  appoint  a  barrister,  and  each 
of  them  is  hereby  required  so  to 
do,  for  the  purpose  of  taking  into 
consideration  applications  in  cases 
of  imprisonment  when   the  debt 


9000/.,  and  of  granting  relief  in 
the  same  according  to  the  provi- 
sions of  this  act,  under  the  autho- 
ritv  of  rules  to  be  made  in  ibe  said 

9 

superior  Courts,  or  by  a  judge's 
order  at  chambers,  where  it  shall 
appear  to  them  to  be  just  and  fit- 
ting." 

(6)  As  to  the  sufficiency  of  the 
disclaimer  of  a  freehold  interest  ky 
deed,  see  4  Man.  &  Ryl.  189  (a). 


Burton 

V. 
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upon  trust,  after  paying  Edine  Henry  600/.  a  year^  as  the 
agent  or  attorney  of  the  property,  and  all  charges  and  ex- 
penses attending  the  management  of  the  estate,  to  pay  King 

340/.,  the  amount  of  his  bill  for  the  manairement  of  the      Haworth 
.-,,,  ,.1  «  ^  *"d  KiMo. 

estate  m  England ;  and  m  the  next  place,  after  retammg  to 

himself  the  annual  sum  of  400/.  for  the  management  of  the 

estates,  upon  trust  to  pay  the  surplus  moneys  to  the  two 

defendants  and  the  other  three  trustees,  who  are  since  dead, 

to  be  applied  by  them  to  the  payment  of  all  the  debts  of 

the  plaintiff  incurred  prior  to  1813.     No  sale  of  the  estates 

has  been  made  by  the  plaintiff.     Henry  retained  his  600/. 

a  year,  and  the  plaintiff  400/.,  but  no  money  has  been  paid 

to  the  defendants.     It  was  likewise  stated  in  the  affidavit, 

that  the  action  was  brought  for  the  purpose  of  intimidation, 

and  to  induce  the  defendants  to  execute  a  release  of  the 

covenants  contained  in  the  trust  deed  on  the  part  of  the 

plaintiff;  that  in  consequence  of  the  defendants'  refusal  to 

release  the  plaintiff,  the  plaintiff's  attorney  intimated  that 

some  strong  measure  would  be  adopted  against  them,  as 

plaintiff's  affidavit  stated;  that  the  action  was  brought  to 

recover  the  sum  of  6,734/.  155.  10c/.,  money  paid  by  Henry, 

as  also  for  money  paid  by  plaintiff,  since  February,  1613, 

for  the  prosecution  of  certain  suits  and  appeals  to  the 

King  in  Council,  for  cutting  timber  from  off  the  estate  in 

Canada* 

Sir  /.  Scarlett,  F.  Pollock^  and  Hutchinion^  now  shewed 
cause.  This  application  does  not  purport  to  be  made  in 
order  to  prevent  any  grievous  injury.  The  debt,  it  is  true, 
is  targe,  but  the  parties  have  been  able  to  find  bail,  and 
therefore  this  is  not  such  a  case  as  will  induce  the  Court 
to  depart  from  its  ordinary  regulations.  This  is  an  attempt 
to  try  the  merits  of  the  cause  upon  affidavits.  If  the  Court 
should  now  discharge  the  defendants  upon  filing  common 
bail,  the  ultimate  result  would  in  all  probability  be  mate- 
rially affected>  for  a  jury  would  be  much  influenced  by 
such  a  decision  here.     This  is  not  like  the  case  of  CAcrm- 
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183S.         btrs  V.  Bemasconi  (a),  where  an   uncertificated  bankrupt 

brought  an  action  against  his  assignees.     Here  the  plaintiflF 

says  that  a  sum  is  due,  which  the  defendants  deny.     Upon 

H^woRTH     |i||3  ^^  action  has  been  commenced,  and  should.be  allowed 
and  King.  ,  . 

to  proceed  in  the  ordinary  course.     \^Patteson,  J.  The  last 

case  in  which  the  Court  interfered,  was  one  where  the 
plaintiff,  had  acknowledged,  in  writing,  that  the  balance 
was  against  him.]  In  this  cas.e  there  is  a  material  ques- 
tion between  the  parties,  whether  the  estates  in  Canada 
ever  passed  to  the  assignees. 

Campbell,  S.  G.,  Holt,  and  Follett,  in  support  of  the  rule. 
The  Court  will  not  enter  into  the  merits  where  the  case  is 
doubtful;  but  here  the  facts,  as  stated  in  the  affidavits, 
shew  clearly  that  the  plaintiff  can  have  no  right  of  action 
against  the  defendants.  In  Chambers  v.  Bernasconi  the 
Court  of  Common  Pleas  refused  to  set  aside  a  rule  ob- 
tained by  the  defendants  to  file  common  bail.  In  Nizetich 
v.  Bofiacich(b),  the  Court  also  interfered  in  a  summary 
way.  It  is  sworn  that  this  action  is  brought  for  the  pur- 
poses of  intimidation.  This  is  an  action  brought,  in  fact, 
by  a  cestui  que^  trust  against  his  tru/stee,  for  the  recovery  of 
moneys  expended  (not  by  the  plaintiff,  but  by  the  agent 
of  the  estate,)  in  respect  of  the  property.  The  plaintiff, 
according  to  his  own  statement^  has  no  right  of  action. 

LiTTLEDALE,  J. — I  am  of  Opinion  that  the  rule  ought 
to  be  discharged.  I  thought  at  one  time  that  this  case 
depended  upon  the  construction  to  be  put  upon  the  Insol- 
vent Debtors'  Act,  but  it  is  put  now  upon  the  ground  that 
the  process  of  the  Court  has  been  abused.  Enough  is 
not  shewn  to  induce  the  Court  to  interfere.  The  affida- 
vit filed  by  the  defendant  only  states  a  threat  to  take  some 
strong  measures,  and  a  belief  that  the  action  was  brought 
.in  consequence  of  a  refusal  to  comply. 

(a)  6  Bingh.  498;  4  Moore  &  (6)  5  Barti.  &  Aid.  904. 

P.  218. 
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Pattbson,  J. — We  must  always  keep  clear  of  cases  like 
this,  when  the  facts  are  complicated.  If  there  be  a  real 
demand,  I  do  not  know  that  the  Court  would  set  aside  the 
arrest  oa  the  ground  of  the  intimidation* 

Taunton,  J. — I  do  not  feel  myself  strong  enough  to 
decide  a  case  like  this,  upon  'affidavits.  The  action  may 
have  been  brought  from  improper  motives,  but  this  is  not 
one  of  those  cases  in  which  it  is  clear  that  there  is  no  right 
of  action.  Where  the  case  is  too  clear  and  palpable  to 
admit  any  possibility  of  contradiction,  the  Court  will  inter-, 
fere.  Here  there  is  too  much  perplexity  to  authorize  our 
iDterference. 

Rule  discharged* 
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Hensworth  v^  Fowkes. 

jTHE  declaration  stated  that  the  plaintiff  was  of  good  cha- 
racter, and  until  &c.  had  never  been  suspected  of  being 
guilty  of  felony  or  of  having  stolen  goods  concealed  upon 
his  premises,  and  was  daily  acquiring  in  bis  trade  as  a 
butcher  great  gains  and  profits :  Yet  the  defendant  con? 
triving  to  bring  the  plaintiff  into  disgrace,  and  to  cause  his 
dwelling-house  to  be  searched  for  stolen  goods,  and  to 
cause  him  to  be  imprisoned,  on  8cc.  at  &c.  appeared  before 
a  justice  of  the  peace,  and  falsely  and  maliciously,  and  with- 
out any  probable  cause,  alleged  that  certain  goods  had  been 
feloniously  stolen,  and  that  the  defendant  had  probable 
cause  to  suspect  and  did  suspect  that  the  said  goods  were 
concealed  in  the  dwelling-house  of  the  plaintiff,  and  upon 
such  charge  the  defenclant  procured  the  said  justice  to  make 
his  warrant  to  a  constable  to  enter  into  the  dwelling-house 
of  the  plaintiff,  and  there  to  search  for  the  goods,  and,  if 
any  should  be  found,  to  bring  the  goods  so  found,  and  the 

body  of  the  plaintiff,  before  the  said  justice,  to  be  dealt 

a  sufficient  allegatioD  that  he  entered  under  the  warrant.    Fer  Taunton 
Js. ;  dissentiente,  Litliedakf  J.     . 


A  count 
charging  the 
defendant  with 
having  prefer- 
red a  charge 
of  felony 
against  the 
plaintiff  before 
a  magistrate, 
and  having, 
under  a  war- 
rant to  search 
the  plaintiffs 
house  for 
stolen  goods 
obtained  upon 
such  charge, 
entered  the 
plaintiff's 
nouse,  may  be 
joined  with 
counts  in  tort. 
An  allegation 
that  the  de- 
fendant enter- 
ed the  house  to 
search  for  the 
said  goods,  is 
and  FattnoHf 
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with  according  to  ]aw.     The  declaration  then  proceeded  in 
IT  nx      these  words :  *^  And  the  defendant  then  and  there  falsely 

V,  and  nialiciouslyt  and  without  any  reasonable  or  probable 

cause  whatsoever,  and,  together  with  divers  other  persons, 
falsely  and  maliciously,  and  without  any  reasonable  or  pro- 
bable cause,  caused  and  procured  the  dwelling-house  of 
the  plaintiff  to  be  searched  and  rummaged  for  ike  said 
goods,  by  the  defendant  and  the  said  other  persons,  and  the 
door  of  the  said  dwelling- bouse  being  then  and  there  of 
great  value,  to  wit,  of  the  value  of  20/.,  to  be  with  force 
and  arms  broken  to  pieces,  damaged  and  spoiled,  and  also 
a  certain  pantry  of  or  belonging  to  the  said  dwelling-house 
also  of  great  value,  to  wit,  8cc.  to  be  demolished  Aud  broken; 
and  also  then  and  there  caused  and  procured  the  plaintiff 
and  his  family  to  be  greatly  disturbed  and  disquieted  in  the 
possession  of  the  said  dwelling-house,  and  divers  goods 
and  chattels,  to  wit,  certain  cart-wheels  of  the  plaintiff  of 
great  value,  to  wit,  &c.  to  be  taken  and  carried  away." 
The  declaration  further  stated  that  the  defendant  procured 
the  warrant  to  be  indorsed  by  a  justice  of  the  peace  for  the 
borough  of  Leicester,  and  caused  the  plaintiff  to  be  arrested 
by  his  body  and  detained  in  prison  for  a  long  space  of  time, 
until  the  defendant  procured  the  plaintiff  to  be  carried  in 
custody  before  two  other  justices  of  the  peace,  to  be  exa* 
mined ;  and  that  in  truth  there  were  no  stolen  goods  upon 
the  premises,  nor  was  the  plaintiff  guilty  of  any  offence, 
and  that  the  two  last- mentioned  justices  discharged  'the 
plaintiff  out  of  custody,  and  that  the  defendant  had  not  fur- 
ther prosecuted  bis  complaint.     The  second  count  stated, 
that  the  defendant,  contriving  as  aforesaid,  afterwards  ap- 
peared before  a  justice  of  the  peace  for  the  county  of 
Leicester,  and  without  any  reasonable  or  probable  cause 
charged  that  he  the  defendant  had  probable  cause  to  sus- 
pect, and  did  suspect  that  certain  stolen  goods,  the  property 
of  the  defendant,  were  concealed  in  the  dwelling-house  of 
the  plaintiff,  and  procured  a  search  warrant  to  be  granted 
by  the  same  justice  for  searching  the  premises  of  the  plain- 
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tiiF  and  apprehending  him ;  and  that  the  defendant^  with- 
out any  reasonable  or  probable  cause,  procured  the  warrant  w^^^s^J^jh 
to  be  indorsed  by  justices  of  the  peace  for  the  borough  of  ^  v. 
Leicester,  who  authorized  execution  thereof  within  the 
borough;  and  the  defendant  upon  the  said  last-mentioned 
charge,  without  any  reasonable  or  probable  cause,  caused 
the  dwelling-house  of  the  plaintiff  to  be  searched  for  stolen 
goods.  **  And  a  certain  door  and  pantry  of  and  belonging 
to  the  same,  and  of  great  value^  to  wit,  &c.  to  be  demolished 
and  destroyed/'  The  second  count  further  stated,  that 
the  defendant  caused  the  plaintiff  to  be  arrested  and  to  be 
detained  in  prison  twenty-four  hours^  at  the  expiration  of 
which  time  the  plaintiff  was  acquitted  and  discharged  from 
such  offence,  and  no  further  proceedings  had  therein,  and 
ht  truth  no  stolen  goods  were  concealed  upon  the  said 
dwelling-house  of  the  plaintiff.  There  were  other  counts, 
for  falsely  and  maliciously,  and  without  reasonable  or  pro- 
bable cause,  causing  the  plaintiff's  house  to  be  searched 
under  a  magistrate's  warrant,  and  a  general  conclusion  to 
these  counts,  and  those  objected  to,  that  by  means  of  the 
premises  the  plaintiff  had  been  injured  in  his  credit  and 
brought  into  disgrace  among  his  neighbours,  and  that  he 
had  been  injured  in  his  trade  and  business,  &c.  There 
was  also  a  count  in  trover. 

General  demurrer  to  the  declaration,  and  joinder. 

Whiie,  in  support  of  the  demurrer.  The  grounds  of  the 
demurrer  are,  that  the  allegations  respecting  the  searching 
and  rummaging  of  the  dwelling-house,  the  breaking  of  the 
door  of  the  dwelling-house,  and  the  breaking  and  demolish- 
ing of  the  pantry  in  the  dwelling-house,  are  substantive 
charges  of  direct  and  immediate  acts  of  trespass  committed 
by  the  defendant,  and  are  improperly  joined  with  the  re- 
mainder of  the  first  count  of  the  declaration,  which  is  in 
case ;  and  that  there  is  a  misjoinder  in  the  declaration,  by 
joining  together  complaints  in  trespass  and  in  case.  Case 
and   trespass   cannot   be  joined.     Trespass  lies   for  that 
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1833.        which  is  on  the  statement  of  it  manifestly  illegal.     Case 
for  that  which  is  not  directly  and  obviously  illegal,  but  only 
t7.  by  consequence.     In  Johnston  v.  Sutton  (a),  which  was  an 

FowKEs.  action  on  the  case  for  a  malicious  prosecution  before  a  naval 
court  martial,  it  is  said  there  is  no  similitude  or  analogy 
between  an  action  of  trespass  or  false  imprisonment  and 
this  kind  of  action.  An  action  of  trespass  is  for  the  de- 
fendant's having  done  that  which,  upon  the  stating  of  it,  is 
manifestly  illegal.  In  Morgan  v.  Hugh£s  (6),  Ashhurst,  J. 
says,  "  The  general  distinction  is  this :  where  the  imme- 
diate act  of  imprisonment  proceeds  from  the  defendant, 
the  action  must  be  trespass  and  trespass  only;  but  where 
the  act  of  imprisonment  by  one  person  is  in  consequence 
of  information  from  another,  there  an  action  upon  the  case 
is  the  proper  remedy,  because  the  injury  is  sustained  in 
consequence  of  the  wrongful  act  of  that  other."  In  Savig- 
nacw.Roome(c),  the  importance  of  preserving  the  boun- 
daries between  the  different  actions,  and  particularly  be- 
tween trespass  and  case,  in  the  former  of  which  if  the 
plaintiff  recover  less  than  40$.  he  is  entitled  to  no  more 
costs  than  damages,  whereas  a  verdict  with  nominal  da- 
mages only,  in  case,  carries  all  the  costs,  was  pointed  out  by 
Lord  Kenyon,  C.  J.  [Taunton,  J.  I  do  not  think  that  you 
need  labour  that  point  (cJ).]  It  is  not  alleged  in  the  first 
count,  that  the  defendant  caused  the  dwelling-house  of  the 
plaintiff  to  be  searched  by  virtue  of  any  warrant,  or  that  the 
door  of  the  dwelling-house  or  the  pantry  was  broken  for  the 
purpose  of  executing  any  warrant;  nor  is  it  even  alleged  that 
the  defendant,  when  he  did  these  acts,  was  accompanied  by 
a  constable;  in  which  case  it  might  have  been  presumed  that 
he  acted  in  aid  of  the  constable.  It  makes  no  difference 
in  this  case,  that  it  is  averred  that  the  defendant  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause, 
caused  the  dwelling-house  to  be  searched.  The  same  words 
occurred  in  the  declaration  in  Bracegirdle  v.  Orford  and 

(a)  1  T.  R.  644.  (c)  6  T.  R.  125. 

(6)  2  T.  R.  231.  (<0  Vide  post,  329. 
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others  (a),  and  in  that  case  the  question  was  whether  the         1833; 
action  should  be  brought  in  case  or  trespass,  and  it  was 
held  that  the  latter  form  of  action  was  the  proper  remedy.  v. 

[Patteson,  J.  There  is  one  word  of  reference.  It  speaks  of  Fowkes. 
the  said  goods,"]  Search  maj  have  been  made  for  the  said 
goods,  but  no  search  is  alleged  to  be  made  for  the  said 
goods  by  virtue  of  any  warrant.  In  Flewster  v.  Royle{b\ 
an  action  of  trespass  and  false  imprisonment  was  brought 
for  giving  information  to  a  pressgang,  and  causing  the 
plaintiff  to  be  impressed.  G arrow,  for  the  defendant,  made 
two  points,  one  of  which  was,  that  the  action  should  have 
been  case,  and  not  trespass.  Lord  Etlenborough,  in  giving 
judgment,  said,  "  This  is  not  like  a  malicious  prosecution, 
where  the  party  gets  a  valid  warrant  or  writ,  and  gives  it  to 
an  officer  to  be  executed.  There  was  clearly  a  trespass 
here  in  seizing  the  plaintiff,  and  the  defendant  therefore 
was  a  trespasser  in  procuring  it  to  be  done."  Here,  there- 
fore, a  trespass  was  committed  in  causing  the  house  to  be  ran- 
sacked, as  it  was  done  without  warrant.  Assuming'  that  the 
warrant  issued,  and  that  the  defendant  acted  under  it,  he 
would  not  be  justified  in  demolishing  the  door  and  pantry, 
as  stated  in  the  declaration.  The  injuries  are  cbnseqUently 
those  for  which  trespass  is  the  proper  remedy.     There  is» 

therefore,  a  misjoinder  of  trespass  and  case. 

» 

R.  V.  Richards  contrA.  Trespass  and  case  cannot,  it  is 
admitted,  be  joined..  The  demurrer  is  to  the  whole  of  the 
declaration,  and  not  to  a  particular  count.  Examining  the 
whole  of  the  declaration  from  the  commencement  to  the 
conclusion,  which  alleges  injury  to  the  credit  of  the  plaintiff, 
it  will  be  found  to  be  framed  in  case,  although  some  state- 
ments may  be  informally  made.  Elsee  v.  Smith  (c)  was 
an  action  for  procuring  a  search  warrant  without  probable 
cause  of  suspicion,  and  for  apprehending  the  plaintiff  upon 
it.  The  action  was  brought  in  case.  Lord  Tenterden,  in 
giving  judgment  in  that  case,  says  :  "  Looking  to  the  whole 

(a)  2  M.  &  S.  77.        (b)  1  Campb.  187.        (r)  3  Chilty  Rep.  304. 
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declaration^  the  inducement,  and  the  matters  charged  in  the 
conclusion,  it  appears  to  be  very  nianif&st  that  the  plaintiff 
does  not  seek  damages  for  the  taking  of  his  goods  ;  but  he 
seeks  damages  for  the  injury  done  to  his  reputation,  and 
the  imprisonment  of  his  person,  and  therefore  I  think  the 
verdict  was  correctly  taken."  So  in  this  case  the  plaintiff 
claims  compensation  for  the  injury  done  to  his  reputation, 
and  taking  the  whole  declaration  together,  it  is  framed  in 
case.  It  appears  from  the  case  of  Courtney  v.  Collett  {a\ 
that  the  insertion  of  the  words  vi  et  armis  in  a  declaration 
will  not  cause  it  to  be  considered  as  an  action  of  trespass. 
The  declaration,  after  stating  the  procuring  of  the  warrant, 
alleges  that  the  defendant  caused  the  dwelling  house  to  be 
searched  for  the  said  goods.  This  must  mean  the  goods  in 
respect  of  which  the  search  warrant  was  obtained,  and  it  is 
therefore  to  be  inferred,  that  at  this  time  the  defendant  was 
acting  under  the  authority  of  the  warrant.  The  case  of 
Bracegirdle  v.  Orford  and  others,  is  an  authority  for  the 
plaintiff.  The  false  charge  in  that  case  was  held  to  be  only 
matter  of  aggravation,  and  a  party  may  if  he  pleases  waive 
the  trespass,  and  bring  his  action  in  case  for  the  consequen- 
tial injury,  Dix  v.  Brooks  (6),  Branscombe  v.  Bridges  and 
another {c),  where  it  was  said  by  the  Court,  "supposing 
that  trespass  would  lie,  still  the  plaintiff  was  at  liberty  to 
waive  the  trespass  and  bring  an  action  on  the  case.**  [Taun- 
ton, J.  According  to  your  argument,  a  person  who  had 
been  assaulted  might  waive  the  trespass  and  bring  case. 
So  that  if  he  only  recovered  one  shilling  damages  he  would 
be  entitled  to  costs].  In  Moreton  v.  Hardern  {d),  Holroyd,  J. 
says,  *'  In  cases  where  there  is  no  ground  of  action  except 
the  trespass,  perhaps  case  will  not  lie,  but  when  an  actual 
damage  has  been  sustained,  the  trespass  may  be  waived, 
and  an  action  is  maintainable  on  the  special  circumstances 
of  the  case,  as  in  Pitts  v.  Gaince*'  (e).     In  trover  the  conver- 


(a)  i  Id.  Raym.  272*^. 

(6)1  Sera.  61. 

(r)  3Dowl.&Ryl.e56;  1  6&ira. 


&  Cress.  145. 

((0  4  B.  &  C.  «28. 
(c)  iSalkeld.lO. 
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sion  may  be  the  actual  taking  of  the  goods^  yet  there  the 
trespass  may  be  waived  ;  and  in  other  cases  that  which  is  an    Hehswortk 
aggravation  of  the  trespass  may  be  the  subject  of  an  action  v. 

on  the  case.  This  brings  the  case  back  to  the  original  ques- 
tion, whether  the  whole  count  is  not  substantially  in  case, 
though  some  parts  may  be  informally  stated.  If  that  be  so, 
the  demurrer  being  general,  the  plaintiff  is  entitled  to  judg- 
ment ;  Orton  v.  Butler  {a),  and  Samvelv.  Judin  (in  error)  (6). 
In  this  case  the  wrong  act  complained  of  was  the  obtaining 
the  warrant,  and  the  gist  of  the  action  is  the  consequential 
damage  which  ensued. 

White,  in  reply.  A  general  demurrer  is  the  proper  course 
in  a  case  of  this  sort ;  Orion  v.  Butkr,  Brlgden  v.  Parkes 
and  others  (c),  Patteson^  J  J]  There  is  no  doubt  upon 
that  point.]  It  was  said  that  a  party  might  waive  trespass 
and  bring  case ;  but  here,  the  party,  so  far  from  waiving  the 
trespass,  has  actually  declared  upon  it.  The  case  of  Elsee 
v.  Smith  is  very  different.  There,  every  thing  was  stated  to 
have  been  done  under  colour  and  pretence  of  the  warrant. 
The  declaration,  it  may  be  true,  does  not  allege  that  pre* 
cisely  ;  but  it  states  that  the  defendant  caused  and  procured 
the  plaintiff  to  be  carried  before  the  justice,  who  heard  all 
that  the  defendant  could  say  touching  the  said  supposed  of- 
fence, and  adjudged  that  he  was  not  guilty  thereof,  and  that 
the  defendant  had  abandoned  the  prosecution  of  the  com- 
plaint. What  was  alleged  to  have  been  done  there, 
therefore,  might  fairly  be  presumed  to  have  been  done 
by  virtue  of  the  warrant.  All  that  was  decided  in  that 
case  was,  that  if  a  party  applies  to  a  magistrate  for  a  war- 
rant without  probable  cause,  he  is  liable  to  an  action  on  the 
case  and  not  of  trespass.  That  is  very  different  from  the 
point  raised  here.  Here,  there  is  a  separate  averment  of 
something  independent  of  the  warrant ;  and  as  far  as  this 
goes  the  declaration  is  in  trespass  and  not  in  case.     Th€ 

{a)  1  Dowl.  &  R)l.  282.  (c)  2  Bos.  &  Pul.  424. 

(b)  6  East,  338. 
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conclusion  of  per  quod  &c.  in  an  action  of  trespass,  does 
not  make  it  case* 

LiTTLEDALE,  J. — I  must  own  that  I  think  that  the  de- 
murrer was  well  founded.     It  does  not  appear  to  me  to  be 
sufficiently  alleged  that  any  thing  was  done  in  pursuance  of 
the  warrant.     If  it  had  appeared  that  the  constable  was  one 
of  the  party  entering  the  house,  that  might  have  been  suffi- 
cient to  connect  the  entering  and  subsequent  act  with  the 
warrant.     The  only  words  which  refer  to  the  warrant  arb 
'  the  said  goods,*  but  consistently  with  this  allegation,  the 
defendant  might  have  put  the  warrant  in  his  own  pocket 
instead  of  delivering  it  to  the  constable,  and  have  gone  with 
others  and  committed  the  trespass.     I  have  no  doubt  that 
it  was  actually  done  under  the  warrant,  but  that  is  not  suf- 
ficiently stated  in  the  declaration.     With  regard  to  the  ar- 
gument that  the  whole  of  the  declaration  must  be  looked 
at,  I  cannot  say  upon  the  whole  that  it  is  in  case.     It  is  said 
you  may  go  for  the  consequential  damages  without  laying 
your  action  upon  the  particular  circumstance.     If  that  were 
allowed,  a  man  might  bring  an  action  for  an  assault  in  case 
and  recover  for  the  consequential  damage.     That  which  is 
stated  exclusively  of  the  acts  which  are  not  alleged  to  have 
been  done  under  the  warrant,  does  not  constitute  a  cause  of 
action.     The  merely  going  before  the  magistrate  and  mak- 
ing the  statement  mentioned  in  the  early  part  of  the  decla- 
ration   is  not  enough  to  support  an  action  on  the  case. 
Upon  the  whole,  I  think  the  searching  in  the  dwelling-house 
is  not  sufficiently  connected  with  the  warrant.     A  gene- 
ral demurrer  is  the  proper  course  in  this  case. 

Taunton,  J. — I  have  entertained  some  doubt  during 
the  argument,  but  I  think  that  the  acts  alleged  in  the  decla- 
ration may  without  impropriety  be  referred  to  the  words 
'  such  charge,'  and  that  the  whole  cause  of  action,  as  stated 
in  the  declaration,  is  in  case.  I  cannot,  however,  adopt  all 
the  arguments  used  for  the  plaintiff.     If  there  be  a  misjoin- 
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der,  it  may  be  taken  advantage  of  by  general  demurrer^  as       iBd3. 
it  would  be  ground  for  a  motion  in  arrest  of  judgment  (a),    i^si^sworth 
It  was  said^  that  supposing  that  the  cause  of  action  was  in  v. 

trespass,  the  plaintiff  might  waive  the  trespass  and  bring 
case.     If  the  doctrine  of  waiver  were  applied  to  the  extent 
contended  for^  the  distinctions  between  forms  of  action 
would  be  lost,  ail  actions  would  be  amalgamated,  and  all 
clearness    and    distinctness    would   be  lost  in    pleading. 
There  is  no  decided  case  either  on  one  side  or  on  the  other. 
I  think  the  declaration  sufficient.     It  first  states  that  the 
defendant  falsely  and  maliciously,  and  without  any  reason- 
able or  probable  cause,  charged  and  alleged  that  the  goods 
therein  named  had  been  feloniously  stolen,  and  that  he  the 
defendant  suspected  that  the  goods  were  concealed  in  the 
dwelling  house  of  the  plaintiff,  and  that  upon  such  charge 
the  defendant  caused  the  justice  of  the  peace  to  grant  his 
warrant  to  enter  into  the  dwelling  house  of  the  plaintiff  to 
search  for   the  said  goods,  and  to  bring  the  body  of  the 
plaintiff  and  the  goods,  if  found,  before  the  justice.     I  think 
what  follows  should  be  read  thus :  and  upon  such  charge 
(falsely  and  maliciously  &c.,  I  reject  as  a  mere  parenthesis,) 
the  defendant  caused  and  procured  the  dwelling  house  of 
the  plaintiff  to  be  searched  and  rummaged  for  the  said  goods. 
The  searching  and  rummaging  for  the  said  goods,  is  clearly 
meant  to  be,  in  pursuance  of  the  said  warrant.    '  Defendant 
and  others,'  was  probably  a  mistake  for  '  the  constable  and 
others.'    These  acts  of  searching  and  rummaging  for  the 
goods,  breaking  the  door  of  the  plaintiff,  and  demolishing 
and  breaking  to  pieces  the  pantry,  if  done  under  the  warrant 
and  bon&  fide  for  the  purpose  of  executing  such  warrant, 
would  not  form  the  subject-matter  of  an  action  of  trespass, 
though  it  might  be  matter  of  aggravation.     The  declaration 
then  goes  on  to  state,  that  they  took  certain  goods  of  the 
plaintiff,  and  then  got  the  warrant  indorsed,  and  caused  the 

(a)  Whatever  objection  to  the  fend  ant  to  judgment  on  general 
declaration  is  a  ground  for  arresting  demurrer;  but  the  rule  does  not 
the  judgment,  will  entitle  the  de-      hold  e  converso. 
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plaintifF  to  be  arrested,  and  that  be  was  discharged.  Pat- 
ting all  tbe  particulars  together,  1  think  there  is  no  great 
stretch  of  construction  in  saying,  that  the  sequel  was  done 
in  pursuance  of  the  charge.  Looking  at  the  conclusion  of 
the  declaration,  it  appears  that  the  damage  relates  to  the  in- 
jury done  to  the  plaintifiTs  reputation,  in  consequence  of 
the  false  and  unfounded  charge,  and  not  at  all  to  the 
violence. 

Patteson,  J. — I  am  also  of  opinion  that  there  is  no 
misjoinder,  though  I  have  entertained  considerable  doubts 
upon  this  point.     If  there  had  been  a  misjoinder  it  would 
have  been  cleavly  bad,  as  well  on  general  demurrer  as  in  arrest 
of  judgment.     I  do  not  think  the  demurrer  need  have  been 
special.    The  gieneral  demurrer  is  the  proper  form  for  raising 
a  question  of  whether  there  is  a  misjoinder  or  not.     This  is 
the  whole  question  here ;  and  in  inquiring  we  are  not  to 
look  at  any  particular  part,  but  at  the  whole  together, — and 
upon  the  whole,  I  think  that  the  6th  count  is  a  count  in 
case.     If  there  had  been  a  special  demurrer  to  this  part  of 
the  count  the  case  might  have  been  otherwise.     I  think  that 
all  that  is  alleged  in  the  count  is  referable  to  the  warrant. 
The  gravamen  is  the  going  before  the  magistrate  and  making 
the  charge  without  reasonable  or  probable  cause.     If  the 
acts  done  were  done  under  the  warrant,  it  is  quite  clear  that 
the  parties  would  not  be  liable  to  an  action  of  trespass.     I 
think  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Wkiie  applied  for  leave  to  amend. 

LiTTLEDALE,  J. — That  Certainly  cannot  be  permitted. 
That  is  never  done  after  the  case  has  been  fully  gone 
into  (a). 

(a)  Tumenquare. 
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The  King  v.  The  Justices  of  Hertfordshire. 

A.  Rule  had  been  obtained,  calling  upon  the  justices  of  After  an  ap- 
TT      r     1  1  •  t  ,  t  I       ij  peal  against  a 

Jtlertfordsnire  to  shew  cause  why  a  mandamus  should  not  poor-rate  has 
issue,  commanding  them  to  enter  continuances  and  hear  an  ^®P  respited 

,  ^  at  the  instance 

appeal  against  a  poor*rate.     At  the  sessions  to  which  the  oftherespoud- 
appeal  was  made,  the  respondent  prayed  a  respite  of  the  ^[fan^  ^Mot 
appeal  to  the  next  sessions,  M'hich,  after  argument,  the  oe  called  upon 
Court  granted  upon  payment  of  costs*     The  notice  of  ap«  nouce  of  ap- 
peal was  then  handed  in  to  the  clerk  of  the  peace^  in  order  V^" 
that  be  might  draw  up  the  order  of  the  Court  for  the 
respite.     At  the  following  sessions,  the  order,  which  recited 
the  notice  of  appeal,  was  put  in.     The  respondents  con- 
tended that  notwithstanding  the  respite,  the  appellant  was 
bound  to  prove  the  service  of  the  notice  of  appeal.     The 
Court  were  of  this  opinion,  and  the  appellant  being  unable 
to  prove  the  service  of  the  notice,  the  appeal  was  dismissed. 

Rifland  now  shewed  cause.  It  was  incumbent  upon  the 
appellant  to  prove  the  service  of  the  notice,  if  called  upon 
to  do  so,  because  the  sessions  have  no  jurisdiction  but  by 
the  notice  of  appeal.  The  handing  in  of  the  notice  of 
appeal  to  the  officer  of  the  Court  was  no  waiver  of  the 
right  to  object  to  the  sufficiency  of  the  notice. 

Flatty  contrd.  The  respondents  admitted  that  the  no- 
tice of  appeal  was  sufficient  when  they  applied  for  and 
obtained  the  order  for  a  respite ;  because  if  the  notice  was 
not  validy  the  Court  had  no  jurisdiction  to  make  an  order 
in  the  matter. 

By  the  Court. — The  respondents  have  admitted  the 
jurisdiction  of  the  sessions ;  they  have  acted  upon  it,  and 
cannot  now  dispute  it. 

Rule  absolute. 
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1833. 

Lamey  v.  Bishop. 

Under 9  ASSUMPSIT.     The  declaration  stated,  that  "in  consi- 

a  record  inay    deration  that  the  plaintiff  would  sell  to  the  defendant  cer- 

be  amended  jajn  gtock  of  the  plaintiff,  to  wit,  stock  in  the  cellars  of  the 
pending  the  ,  .     .rr 

trial,  by  cor-  plaintiff,  agreeably  to  an  inventory  thereof  taken  by  one 
reeling  a  va-     ^     Wilsotu  upon  certain  terms,  to  wit,  for  the  sum.  of 

nance  be-  .  .         . 

tween  a  writ-    600/.,   with   the   exception   of  the   wine   in  No.  1   binn, 

and  the  state-  a^iowuting  to  8/.  95.,  to  be  paid  for  by  approved  bills  fall- 
ment  of  the  ing  due  before  the  15th  day  of  February,  1832,  the  plaintiff 
the  pleadings,  ^o  ^^^^  security  on  the  whole  of  the  said  stock  in  the  said 
although  it  do  cellars  till  the  whole  sum  of  600/.  should  be  duly  paid, 

not  appear  by    ,  ... 

the  record  interest  to  be  allowed  on  the  bills  till  received,  he,  the  de- 
tract^was^hi"  fondant,  undertook  and  promised  the  plaintiff  to  pay  him 
writing.  the  said  sum  of  600/.  by  approved  bills  falling  due  before 

the  15th  day  of  February,  1832."  The  declaration  then 
averred  the  readiness  of  the  plaintiff  to  receive  the  bills, 
his  willingness  to  perform  the  terms  of  the  contract,  and  a 
breach  by  the  defendant.  Plea  :  non-assumpsit.  At  the 
trial  at  the  sittings  after  Michaelmas  term,  1832,  the  plain- 
tiff, to  prove  the  contract,  put  in  the  following  memoran- 
dum, signed  by  the  defendant  and  given  by  him  to  the 
plaintiff's  agent : 

"  Sir, — I  hereby  agree  to  purchase  the  stock  in  the  cel- 
lars of  Mr.  J.  T.  Lamey,  at  Great  Windmill  Street,  agreea- 
bly to  the  inventory  taken  by  Mr.  Wilson,  for  the  sum  of 
600/.,  with  the  exception  of  the  wine  in  No.  1  binn, 
amounting  to  8/.  9s.,  to  be  paid  for  by  approved  bills  falling 
due  by  the  15th  day  of  February,  1832:  J.  T.  Lamey  to 
have  security  on  the  whole  of  the  stock  in  the  cellars  till 
the  whole  sum  of  600/.  is  duly  paid :  interest  to  be  allowed 
on  the  bills  till  received.  Thos.  Bishop. 

12th  Nov.  1831." 

It  was  objected,  on  the  part  of  the  defendant,  that  the 
contract  set  out  in  the  declaration  varied  from  the  memo- 
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randum,  inasmuch  as  by  the  former  the  bills  of  exchange 
were  to  become  due  b^ore  the  15th  of  Februaryi  1832, 
but  by  the  terms  of  the  latter  the  bills  were  to  become  due 
by  the  15th  of  February,  1832.  Upon  this  the  declaration 
was  amended  by  the  direction  of  the  learned  Chief  Justice, 
in  pursuance  of  9  Geo.  4,  c.  15  (a),  by  substituting  the  . 
word  "  by"  for  the  word  "  before,"  where  it  was  necessary, 
and  an  order  was  made  for  the  amendment.  A  verdict 
was  found  for  the  plaintiff,  damages  104/.  (6);  and  leave 
was  given  to  the  defendant  to  move  to  set  aside  the  verdict 
and  enter  a  nonsuii,  if  the  Court  should  think  that  the 
learned  judge  had  no  power  to  amend  the  record  in  this 
case. 
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Biggs  Andrews  now  moved  accordingly.  This  is  not 
a  case  within  the  statute :  it  is  not  a  variance  between 
a  writing  produced  in  evidence  and  the  recital  or  setting 
forth  thereof  upon  the  record,  but  is  a  variance  between 
a  written  contract  produced  in  evidence  and  the  allegation 
of  a  contract  in  the  declaration.     If  the  evidence  produced 


(a)  That  statute  enacts,  <'  that 
it  shall  and  may  be  lawful  for 
everj  court  of  record  holding  plea 
in  civil  actions,  any  judge  sitting 
at  nisi  prius,  and  any  court  of 
oyer  and  terminer  and  general 
gaol  delivery,  in  England,  Wales, 
the  town  of  Berwick  upon  Tweed, 
and  Ireland,  if  such  court  or  judge 
shall  see  fit  so  to  do,  to  cause  the 
record  on  which  any  trial  may  be 
pending  before  any  such  judge  or 
court  in  any  civil  action,  or  in 
any  indictment  or  information  for 
any  misdemeanor,  when  any  va- 
riance shall  appear  between  any 
matter  in  writing  or  in  print  pro- 
duced in  evidence  and  the  recital 
or  setting  forth  thereof  upon  the 
record  whereon  the  trial  is  pend- 


ing, to  be  forthwith  amended  in 
such  particular  by  some  officer  of 
the  court,  on  payment  of  such 
costs,  if  any,  to  the  other  party,  as 
such  judge  or  court  shall  think 
reasonable;  and  thereupon  the 
trial  shall  proceed  as  if  no  such 
variance  had  appeared:  and  in 
case  such  trial  shall  be  had  at  nisi 
prius,  the  order  for  the  amendment 
shall  be  indorsed  on  the  postea, 
and  returned  together  with  the  re- 
cord; and  thereupon  the  papers, 
rolls  and  other  record  of  the  court, 
from  which  such  record  issued, 
shall  be  amended  accordingly." 

(6)  Leave  to  move  to  reduce 
the  damages  was  reserved  upon  a 
collateral  point. 
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Lamet 

V. 

Bishop. 
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had  been  parol  evidence,  not  in  writing,  it  is  quite  clear 
that  it  could  not  have  been  amended;  and  the  circum- 
stance of  its  being  in  writing  cannot  alter  the  case.  In  the 
case  of  Ryder  v.  Malhon  (a),  where  no  written  agreement 
was  set  out  on  the  record,  and  a  lease,  which  was  given  in 
evidence,  shewed  that  the  terms  of  the  plaintiff's  holding 
were  different  from  those  alleged  in  the  record,  Mr.  Justice 
Park  refused  to  allow  the  plaintiff  to  amend,  and  said — 
''  I  am  of  opinion  that  this  act  of  parliament  only  applies 
to  cases  where  some  particular  written  instrument  is  pro- 
fessed to  be  set  out  or  recited  in  the  pleadings."  lu  the 
present  case  the  declaration  was  not  upon  the  written 
agreement,  but  merely  stated  the  promise  from  the  written 
agreement.  [^FaufUon,  J.  Suppose  the  plaintiff  declares 
upon  the  contract,  stating  it  to  have  been  by  agreement  in 
writing.  In  such  a  case  you  admit  that  the  act  would 
apply.  Would  it  not  be  absurd  to  say  that  because  the 
unnecessary  words,  ''by  agreement  in  writing** (6),  are 
omitted,  therefore  the  act  does  not  apply?]  The  terms  of 
the  act  do  not  apply  to  cases  where  no  writing  is  recited  or 
set  forth  on  the  record.  In  a  late  case  before  the  Chief 
Justice  of  the  Common  Pleas  at  Nisi  Prius,  it  was  held 
that  the  Court  could  not  amend  wber«  it  would  be  nece»- 
sary  to  amend  the  agreement  likewise.  That  case  is  sub- 
stantially the  same  as  the  present. 

Cur.  advm  vulL 


In  the  same  term,  Denman,  C.  J.,  said — In  the  case  of 


(a)  3  Carr.  &  Payne,  595. 

(Jjl)  In  declaring  upon  a  con- 
tract which,  by  the  statute  of 
frauds,  cannot  be  enforced  unless 
it  be  in  writing  and  signed,  the 
circumstances  of  writing  and  sig- 
nature need  not  be  noticed:  1 
Wms.  Saund.  311  ^,  276  e.  So  a 
feoffment  may  be  pleaded  as  at 
common  law;  Read  v.  Brookman, 


3  T.  R.  156;  though  under  the 
statute  it  will  be  invalid,  unless  it 
be  written  and  signed.  It  need 
not,  however,  be  under  seal,  whe- 
ther an  estate  of  inheritance  or 
merely  a  life  estate  is  to  be  passed. 
At  common  law,  a  verbal  feofifment 
was  sufficient ;  and  the  statute  re- 
quires only  the  signature  not  the 
seal  of  the  party. 
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Masterman  v.  Judsdn{a)j  tbe  Court  of  Common  Pleas 
decided  that  a  judge  at  Nisi  Prius  has  power  to  make 
such  an  alteration.  We  think  there  must  be  no  rule  in 
this  case. 

Rule  refused  (6). 

(a)  8  Bingh.  294.  sitting  at  Nisi  Prius,  refused    to 

(6)  In  Rteva  ▼.  Seoit,  1  Chit,  amend  mistakes  which  had  been 

Plead.  5th  ed.  349,  a.,  and  Jdfv.  occasioned  by  gross  carelessness. 

Oridj  ibid.,  Lord  Jlenterden,  C.  J. 


The  King  v.  The  Court  of  Directors  of  the  East 

India  Company. 

■ 

In  Michaelmas  term  last,  Home,  A.  G.,  obtained  a  rule  where  the 
calling  upon  the  Court  of  Directors  of  the  United  Company  I^irectors  of 

■      .,*'    ,  ,.  ,      ,^       T    ..  1  .      the  East  In- 

of  Merchants  tradmg  to  the  East  Indies,  to  shew  cause  why  dia  Company 

a  writ  of  mandamus  should  not  issue,  commanding  them  !i^B^^\i[^  e 
to  send  out  to  the  Governor-General  in  Council  at  Fort  Control  a  dis- 
William,  in  Bengal,  a  certain  dispatch  relative  to  the  claims  M^poiidcal  ^ 
of  the  trustees  of  William  Palmer  &  Co.  of  Hyderabad,  DMmrtmcnt," 
against  Mooneer  Ool  Moolk,  as  altered  and  approved  by  terations  being 
the  Court  of  Commissioners  for  tbe  affairs  of  India,  on  the  introduced  by 

the  Board, 
14th  day  of  May  last.  discuss  those 

The  following  facte  appeared  by  the  affidavito^-Certain  ^nX^^^Hte^ 
persons  trading  under  the  firm  of  W,  Palmer  &  Co.  in  without  assert- 
1814,  formed  a  commercial  establishment,  and  have  since  matter  of  the 
carried  on  business  at  Hyderabad,  a  place  in  the  East  dispatch  is  not 
Indies,  which  was  not  within  the  territories  of  the  East  with  the  civil 

India  Company,  but  in  those  of  tbe  Nizam,  one  of  the  o»'™>l»tary 

^    ,         ,  .  government  or 

native  princes  in  alliance  with  the  Company.  Palmer  ii,  Co.  the  revenues 

having  stopped  payment,  and  debts  being  due  to  them  by  x)irectora   ^ 
Mooneer  Ool  Moolk,  the  chief  minister  of  the  Niz^m,  and  cannot  re- 
other  persons  his   subjects,   the   Company,  with  a  view  mjt  gQch 

of  assisting  the  estate  of  JF.  Palmer  &  Co.  in  recovering  altered  dis- 

"  ^  patch  to  India, 

either  on  the  j^and  that  the  matter  of  such  dispatch  is  purely  commercial,  or  on  the 

ground  that  the  Board  of  Control  may  itself  originate  a  dispatch  in  tbe  form  to  which 

this  dispatch  has  been  altered,  and  that  the^  have  rescindea  the  resolution  upon  which 

the  original  dispatch  was  framed. 


Tl^e  Kino 

V, 
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those  debts,  in  March  last  framed  a  dispatch  to  be  sent  to 
their  resident  at  the  court  of  the  Nizam,  directing  him  to 
advise  the  Nizam  to  concur  in  settling,  the  affairs  .of  fV* 
East  India    palmer  &  Co.     The  draft  of  this  dispatch  was   headed 

(Company 

"  Bengal  Political  Draft,  No.  1 67,"  and  on  the  20th  March 
a  resolution  approving  of  the  draft  was  passed  by  the  court. 
On  the  same  day  the  dispatch,  headed  ''  Political  Depart- 
ment" was  sent  by  the  Directors  to  the  Board  of  Control, 
for  their  consideration  and  approbation,  in  pursuance  of 
the  12th  section  of  the  33  Geo.  3,  c.  52. 

On  the  3d  of  April  the  Board  of  Control  returned  the 
draft  with  some  alterations,  giving  to  the  Directors,  under 
the  hand  of  their  chief  secretary,  their  reasons  at  large  for 
making  such  alterations. 

The  Court  of  Directors  considering  that  the  dispatch 
was  not  one  which  related  to  the  civil  or  military  govern- 
ment or  revenue,  objected  to  the  alterations,  and  on  the 
28th  May  sent  the  dispatch  back  to  the  Board  of  Com- 
missioners, accompanied  with  a  statement  of  their  objec- 
tions to  the  alterations  made  in  the  draft,  according  to  the 
provisions  of  the  1 3th  section  of  the  act. 

On  the  14th  May,  1832,  the  Board  of  Control  took  into 
consideration  the  representation  of  the  Court  of  Directors, 
and  transmitted  the  draft,  altered,  back  again  to  them. 

Further  discussions  took  place  between  the  Court  of 
Directors  and  the  Board  of  Control,  the  former  continuing 
to  urge  objections,  and  the  latter  refusing  to  alter  their  de- 
termination. 

'  On  the  8th  of  August  the  Court  of  Directors  resolved 
that  their  original  dispatch  did  not  relate  to  the  civil  or 
military  government  or  revenue  of  India,  and  rescinded  the 
resolution  of  March  upon  which  the  dispatch  had  been 
framed. 

A  further  correspondence  took  place  between  the  Court 
of  Directors  and  the  Board  of  Control,  and  the  last  letter 
was  from  the  Directors  to  the  Board  of  Control,  and  dated 
22d   November.      In   the  course  of  this  discussion  the 
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Directors  requested  the  Commissioners  to  originate  the 
dispatch,  themselves  under  the  15th  section  of  the  act^  and     xhe^Kuio 
stated  that  they,  the  Directors,  wished  to  have  nothing  to  ^« 

do  w^th  It. '  ^  CoMPAKr. 

The  question  arose  upon  the  construction  of  the  act  of 
33  Geo.  3,  c.  52,  in  which  the  gth,  10th,  11th,  12th,  13th, 
I4th,  15th  and  l6th  sections  were  more  particularly  taken 
into  consideration. 

By  the  2d  section  of  the  act,  certain  public  officers  are 
appointed  commissioners  for  the  affairs  of  India,  who  are 
usually  denominated  the  Board  of  Control. 

By  the  9th  sectioq,  those  commissioners  are  invested 
with  full  power  and  authority  to  superintend,  direct,  and 
control  9II  acts,  operations  and  concerns,  which  in  anywise 
relate  to  or  concern  the  civil  or  military  government,  or 
revenues  of  the  territories  and  acquisitions  of  the  East  India 
Company  in  the  East  Indies,  subject  to  the  particular 
directions  in  the  act. 

The  11th  section  requires  the  Directors  of  the  East 
India  Company  to  deliver  to  the  Board  of  Control  copies 
of  all  minutes,  orders,  resolutions  and  proceedings  of  all 
Courts  of  Proprietors  and  Courts  of  Directors,  and  also 
copies  of  certain  documents  received  from  abroad. 

The  .l£th  section  directs  that  no  .orders  or  instructions 
relating  to  the  civil  or  military  government,  or  th^  revenues 
.of  the  territorial  possessions  of  the  East  Indies^  shall  be 
.sent  or  given  to  any  of  the  governments  in  India,  by  the 
.Court  of  Directors,  until  the  same  shall  have  been  sub- 
jmitted  for  the  consideration  and  approval  of  the  Board  of 
Control;  and  that  copies  of  all  orders  and  instructions  which 
the  .Court  of  Directors  shall  purpose  to  be  sent  to  India, 
shall  be  by  them  previously  laid  before  the  Board  of  Coa- 
trol,  and  that  within  the  spac^  of  fourteen  days,  the  Board 
.of  Control  shall  either  return  the  same  to  the  Directors 
.with  their  approbation;  or  if  the  Board  shall  disapprove, 
^ter  or  vary  in  substance  any  of  the  proposed  orders  pr 
instructions,  the  Board  shall  giye  in  wdting  under  the.h^nd 

z 
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of  the  chief  secretary  of  the  Bourd,  b;  older  of  tte  Board, 

TheKiso     ^^^^^  reasons  at  large  in  respect  thereof  togeHier  with  their 

••  itistructidbs  to  the  Directors  in  relation  thereto,  and  that 

Company.     ^^^  Directors  shall  forthwith  dispatch  and  send  the  Mters, 

orders  add  instructions,  in  the  form  approved  by  the  Board, 

to  the  pro|«r  gdvernments  or  officers  in  India  without  Air- 

ther  deUiy,  unless  upon  any  represensation  made  by  them 

to  the  Directors,  the  Board  shall  order  any  alteration  to  be 

Inade  therein;  and  thfe  Directors  shall  pay  obedience  to 

and  be  governed  and  bound  by  such  orders  and  instructions 

as  they  shall  receive  fi-om  the  Board  of  Commissioners, 

touching  or  concerning  the  tivil  and  military  government  of 

\hb  possessions  of  Indfai,  and  the  revenues  of  the  same. 

The  Idth  section  authorises  the  Directors  to  make  repre- 
sentations in  writing  to  the  Board  of  Control,  toochmg  or 
concerning  any  letters,  orders  or  instructions,  which  shaR 
have  been  varied  in  substance  or  disapproved  by  the  Board ; 
and  the  Board  are  required  to  take  these  representations 
into  consideration,  and  to  give  such  further  orders  and  in- 
structions as  they  shaH  think  tit  and  expedient;  which  orders 
"Atid  instructions  are  to  be  final  and  conclusive  upon  the 
Directors. 

The  I4ih  section  reserves  to  the  Conn  of  Directors  At 
eictusive  right  of  nominating  the  servants  of  the  Company. 

By  the  15th  section,  if  die  Court  of  Dinectors  shall 
negteet  to  fl-ame  and  transmit  to  th^  Board  of  Control,  dis- 
patches on  any  subjett  connectetl  with  thfe  civil  or  military 
government,  or  revenu&s  of  India,  beyond  ftntrte^n  days 
lifter  rei^^isition  made  to  them  by  order  of  the  Board,  the 
Board  may  prepare  and  send  to  the  Directors,  without  wait- 
ing for  the  receipt  of  the  tOptes  of  tho  dis)nitches  intended 
to, be  sent  by  the  Directors,  tmy  orders  or  instruttions  for 
My  of  die  governments  of  presidencies  in  (ndin,  concerning 
the  tivfl  or  military  government  tir  revenues,  and  the  Dr- 
rectors  Sire  required  to  transmit  dispatches  aeeording  to  tfate 
t«nor  of  the  said  orders  or  instructions  so  transmitted' to 
them  by  the  said  Board,  nnto  the  respective  governments 
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apd  prestdencies  io  India,  uniass  upon  any  representatioiK        ^^^- 
made  by  the  Directors  the  Board  nhall  alter  them ;  which     j^^  i^^^^ 
directions  the  said  Court  of  Directors  shall  in  such  case  be  «• 

boand  to  conform  to.  Compamt. 

The  l6th  section  restricts  the  Board  from  issuing  or 
sending  orders  or  instructions  which  do  not  relate  to  the 
civil  or  military  govermnent  or  revenue^  and  from  expuag- 
kig,  vaiying  or  altering  dispatches  proppaed  by  the  Direc- 
tors, which  do  not  relate  to  the  government  or  revenues, 
and  directs  that  if  the  Board  shall  send  any  orders  or  instruc- 
UoDs  to  the  Court  of  Directors,  to  be  by  them  transmitted, 
which  in  the  o|^nion  of  the  Court  of  Directors  shaU  relate 
to  points  not  connected  with  the  civil  or  military  govern- 
ment or  revenues,  then  the  Court  of  Directors  may  apply 
by  petiiioii  to  his  Majesty  in  Council,  and  bis  Majesty  in 
Council  shaH  decide  whether  the  same  be  or  be  not  con- 
nected with  the  civil  or  military  government  or  revenues  of 
the  territories  m  India;  which  decision  shall  be  finai  and 
conclusive. 

Sfonldet  Seijt,  Sir  Jiorifies  Scariitt,  fVigram,  and  Folteit, 
now  shewed  cause.  There  are  three  poiuts  to  be  con* 
sidered.  First,  whether  this  is  a  dispatch  relating  to  tbe 
civil  or  military  government  of  India.  Assuming  th^t  it  is 
a  dispatch  relating  to  such  matter,  the  second  point  is, 
whether  tt  was  competent  to  llie  Directors  to  rescind  the 
resolution  which  they  had  originally  made.  The  third  point 
is,  whether  this  is  a  case  in  which  the  summary  jurisdiction 
of  the  Court  by  mandamus  ought  to  be  eaercised.  The  ob« 
ject  of  the  3S  Geo.  8,  c.  52,  upon  the  12lh(a)  and  ]Sth(6) 
sections  of  virhich  the  application  is  founded,  was  to  settle  the 
mode  in  which  Ae  possessions  helofiging  to  Great  Britain 
in  the  East  Indies  should  be  regulated.  It  was  the  inten<r 
tioh  of  the  legislature,  that  every  thing  relating  to  the  civil 
and  military  government  of  India,  and  tbe  revenues,  should 
be  subject  to  the  saperintendeBce  of  the  Board  ot  Control, 
(a)  Ante,  837,  W  Ante,  338. 
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but  that  every  thing  relating  to  trade  should  be  left  entirely: 
to  the  management  of  the  Court  of  Directors.  Every  dis- 
patch, of  whatever  nature,  is  sent  to  the  Board  of  Control, 
as  it  would  otherwise  be  impossible  for  them  to  exercise  a. 
proper  control  over  the  affairs  of  India. 


First  point — 
Whether  the 
dispatch  had 
a  political  ob- 
ject. 


I.  The  whole  object  of  the  dispatch  is,  to  request  the 
Nizam  to  use  his  influence  with  some  of  his  own  subjects, 
to  induce  them  to  settle  by  arbitration,  or  in  some  other 
mode^  the  accounts  subsisting  between  them  and  certain 
persons  carrying  on  business  in  his  capital — a  mere  substi- 
tute for  a  lawsuit.  This  dispatch  is  not  made  with  refer-' 
ence  to  any  political  object.  It  is  not  a  request,  to  the  Ni- 
zam to  do  any  thing  in  relation  to  the  Company,  or  for  their, 
benefit;  nor  does  it  concern,  in  any  way,  the  Government 
of  the  British  territories  in  India.  It  is  perfectly  clear  that 
the  Board  of  Control  have  no  power  to  interfere  at  all,  un«^ 
less  the  dispatch  refer  to  the  Government  of  India.  The 
]2th  section,  therefore,  cannot  apply  in  a  case  where  it  is  a 
question  whether  the  dispatch  relates  to  the  Government  of 
India  or  not.  It  cannot  have  been  contetided  that  this  ques- 
tion should  be  decided  here:  it  was  left  to  another  tribunal 
to  say  whether  a  dispatch  relates  to  the  Government  of 
India  or  not.  < 


Second  point         H.  Under  the  IHh(a),   1 2th  (a),   15th  (6),  and   l6th  (c) 

^~* Power  of 

rescinding        Sections,  dispatches  touching  the  civil  or  military  govem- 
dispatch.  meut  or  resources  of  India  may  originate  in  two  modes. 

If  the  measure  appear  to  the  Directors  to  relate  to 
Two  modes  of  the  Government,  they  may  originate  a  dispatch^  and 
dispatches.        transmit  it  to  the  Board,  who  have  an  undoubted  right  to 

alter  it;  and  the  dispatch,  when  altered,  is  transmitted  by 
the  Directors  to  India.  That  is  the  usual  mode.  There 
is  also  another  mode  which  the  Act  contemplates.  If 
the  Directors  neglect  or  reftise  to  originate  a  dispatch 
relating  to  the  Government,  after  having  been  called  upon 


(a)  Ante,  SS7. 

(b)  Ante,  5SS. 


(c)  Ante,  S39. 
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to  do  SO  by  the  Boards  the  latter  may,  after  the  lapse  of        ^B33. 
fourteen  days,  themselves,  originate  a  dispatch;  but  if  the     xhe  Kinq 
Directors  think  the  dispatch  originated  by  the  Board  does  v- 

not  relate  to  the  revenues  or  Government  of  India,  they  may  Compamt. 
appeal  to  the  King  in  Council  to  determine  how  far  such 
dispatch  relates  to  the  Government  or  revenue.  On  the 
.other  hand,  no  appeal  is  given  where  the  dispatch  originates 
with  the  Directors;  and  yet  the  Board  of  Control  have  the 
•power  of  treating  as  a  political  dispatch  that  which  was  never 
intended  as  such  by  the  Directors,  or  of  so  altering  a  dispatch 
relating  to  trade  as  entirely  to  change  its  nature  and  convert 
it  into  a  political  dispatch.  This  dispatch  so  altered^  it  is 
contended,  the  Board  may  compel  the  Directors  to  send  to 
•India  with  their  name  and  upon  their  own  responsibility. 
The  proper  course  for  the  Board  to  pursue  under  this  Act, 
would  be;  in  such  case,  to  originate  a  dispatch  themselves, 
as  they  are  impowered  to  do, and  thus  to  give  the  Directors 
the  opportunity  of  appealing,  if  they  think  proper,  and  at  all 
events  to  take  from  them  the  responsibility  which  they  might 
incur  by  sending  in  their  own  name  a  dispatch  which  is  vir- 
tually not  their  own.  The  object  of  the  statute  was  to  ob* 
tain  the  concurrence  of  both  parties,  if  they  were  disposed 
to  coucur ;  and  it  could  never  have  been  the  intention  of  the 
legislature  to  give  to  the  Board  of  Control  the  power  of  so 
far  altering  a  dispatch  as  to  make  it  wholly  different  from 
what  it  was  in  its  original  shape.  If  that  were  so,  it  would 
enable  the  Board  to  practice  a  species  of  trick  upon  the  Di^ 
rectors ;  and,  by  totally  changing  the  nature  of  a  dispatch, 
to  make  the  Dii-ectors  in  effect  concur  in  a  dispatch  which, 
perhaps,  their  judgment  entirely  condemned.  There  is  no 
inconsistency  in  supposing  that  if  a  dispatch  has  been,  inad- 
vertently framed  by  the  Directors,  and  the  Board  make  an 
alteration  which  causes  the  Directors  to  think  that  the  mea- 
sure was  inexpedient,  they  shall  be  at  liberty  to  recal  their 
dispatch  by  rescinding  the  original  resolution  approving  of 
the  dispatch.  Suppose  also  the  case  of  a  change  of  cir- 
cumstances iu  the  interval  between  the  original  framing  of 
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tke  dispatch  and  its  return  approved  by  the  Boards  or  of 
ThekiMG     circnoistances  coming  to  their  knowledge  of  which  they 
*'  were  not  aware  at  the  time  of  originating  the  dispatch,  and 

CouPAMY.  which  would  have  induced  them  to  adopt  different  mea^ 
sures,  are  the  Directors  then  peremptorily  obliged  to  send 
the  dispatch  merely  because  it  has  once  left  their  office  asd 
come  to  the  hands  of  the  Board  of  Control  ?  In  such  case, 
the  Directors  may  well  be  permitted  to  annul  the  dispatch 
entirely.  There  is  nothing  iu  the  Act  which  in  terms  pre^ 
▼ents  the  Court  of  Directors  from  rescinding  ttie  resolution 
approving  of  the  dispatch.  They  cannot  repudiate  any  dis* 
patch  initiated  by  the  Board.  At  the  same  time,  they  have 
in  this  case  a  power  of  appealing.  Not  one  word  in  the 
Ati  restrains  the  Diiectors  from  rescinding  their  own  reso- 
lution. One  clause  in  the  Act  illustrates  this  argument 
It  is  expressly  provided  that  no  Cottrt  of  Proprietors  shaH 
rescind,  revoke,  or  vary  any  resolution  of  the  Court  ofDi*^ 
tectorSf  relating  to  the  civil  or  military  Government,  or  the 
revenues  of  India»  after  it  shall  have  received  the  approba*> 
tion  of  the  Board  of  Control  (a).  Does  not  this  aflfbrd  a 
presumption  that  in  a  case  like  the  present,  the  Court  of 
Directors  have  tiie  power  of  rescinding  their  own  reso* 
lution?  It  is  quite  unnecessary,  upon  the  policy  of  the 
Actf  to  infer  that  the  Board  should  have  the  power  of  com<- 
pelling  the  Directors  to  transmit  an  altered  dispatch ;  for 
the  Board  themselves  may,  at  any  time,  exercise  the  control 
which  it  was  intended  that  they  should  have,  by  initiating  a 
dispatch  themselvea.  On  the  other  hand,  if  the  Court  of 
Directors  have  neither  the  power  of  appealing,  nor  of  re« 
scinding  the  resolution  in  the  case  of  an  altered  dispatch 
being  sent  to  them,  it  would  be  in  the  power  of  the  Board 
to  assume  a  jurisdiction  over  matters  in  which  it  was  never 
intended  they  should  interfere,  by  making  any  alterations 
which  they  chose  in  dispatches  relating  merely  to  trade  or 
the  private  afiairs  of  the  Company,  and  d^n  compeiliog  the 

(a)  Section  QS. 
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Directors  to  send  the  dispatch  so  altered*    When  the  Board 
nfish  a  particular  dispatch,  relative  to  the  political  affairs  of    xJ^Tkino 
India,  to  be  sent,  they  may  require  the  Directors  to  frame  v* 

a  dispatch  accordingly:  this  the  Court  of  Directors  may  Company^ 
refuse  to  do ;  and  in  case  of  neglect  for  the  space  of  four* 
teen  days,  tfie  Board  may  themselves  originate  the  measure* 
by  sending  orders  and  instructions  for  a  dispatch.  Now  if 
the  Directors  may  refuse  to  frame  a  dispatch,  according  to 
the  requisition  of  the  Board,  surely  there  is  nothing  in  the 
policy  of  the  Act  which  forbids  them  to  rescind  a  resolution 
upon  which  a  dispatch  is  grounded  that  has  since  been  al- 
tered by  the  Board.  It  may  also  be  suggested,  that  if  the 
true  construction  be  that  the  Directors  shall  not  rescind,  it 
musi  also  follow  that  the  Board  cannot  rescind  dispatches 
originating  with  themselves;  for  the  words  by  which  the 
power  of  originating  is  given  to  each  are  similar :  yet  there 
may  be  circumstances — such,  for  example,  as  the  breaking 
out  of  a  war  in  Europe — which  would  make  it  an  impera- 
tive duty  in  the  Board  of  Control  to  change  the  line  of  their 
political  measures  with  regard  to  our  Indian  territories. 
That  the  power  of  appealing  is  not  given  in  any  case  except 
where  the  dispatch  is  the  dispatch  of  the  Board,  will  appear 
from  an  exaipination  of  the  several  sections  by  which  the 
appeal  is  given,  or  which  bear  upon  the  question.  Every 
thing  relating  to  the  Court  of  Directors  originating,  and  the 
Board  of  Control  altering,  is  contained  in  the  l^th  and  ISth 
sections.  The  14tb  section  provides  that  the  power  of  al- 
tering given  to  the  Board  shall  not  extend  to  empower  them 
to  nominate  any  of  the  servants  of  the  Company.  Then 
QMpes  the  Idtfa  section,  giving  the  power  of  originating  to 
tbe  Board ;  and  the  words  used  are,  that  the  Board  ipay 
**  prepare  and  send  to  the  said  Directors  any  orders  or  in* 
siruciions  for  any  of  tbe  Governmeuts  or  Presidencies  lo 
India,"  concerning  the  civil  or  military  Government  or  re- 
venue; and  the  Directors  are  required  to  transmit  dis- 
patches according  to  the  tenor  of  the  said  orders  and  in^ 
struciions.    Then  coq»es  the  l^b  section,  the  former  part 
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1833.        ct  which  directs  that  the  Board  shall  not  send  any  orders 
and  instructions  which  do  not  relate  to  points  connected 
V.  with  the  civil  or  military  Government  or  revenues  of  India, 

East  India  ^^^^  ^^  expunge,  vary,  or  alter  any  dispatches  proposed  by 
the  Directors,  which  do  not  relate  to  the  said  Government 
or  revenues.  It  is  by  the  latter  part  of  this  section  that  the 
appeal  is  given ;  and  it  will  be  seen  that  here  nothing  is  said 
of  any  alterations  of  dispatches,  but  it  is  only  provided  thirt 
''  if  the  said  Board  shall  send  any  orders  or  instructions  to 
the  said  Court  of  Directors,"  to  be  transmitted  by  them, 
which,  in  their  opinion,  do  not  rielate  to  the  Government  or 
revenues,  then  they  may  appeal.  It  was  very  proper  to  give 
the  appeal  only  in  the  one  case ;  for  where  the  dispatch  was 
originally  the  dispatch  of  the  Directors,  the  legislature  may 
have  intended  that  they  should  have  the  power  of  rescind- 
ing a  dispatch  which^  though  altered,  still  remained  their 
own;  but  as  they  could  not  annul  a  dispatch  transmitted 
by  the  Board  of  Commissioners,  it  became  necessary  to 
give  them  the  power  of  appealing  in  case  the  dispatch  ap- 
peared to  them  to  relate  to  affairs  not  properly  under  the 
management  of  the  Board  of  Control. 

The  case  of  Rex  v.  East  India  Company  (a),  upon  which 
this  rule  was  obtained,  is  not  in  point;  for  in  that  case  the 
original  resolution  approving  of  the  dispatch  had  never  been 
reschided,  as  was  done  here. 

Third  point —       III.  This*  is  a  case  in  which  the  Court  cannot  interfere 
damusllw**"'  "^^  mandamus.      If  there  be  any  doubt  in  the  case,  the 

Court  will  leave  the  Board  of  Control  to  the  remedy 
which  they  clearly  have,  by  originating  a  dispatch  under  the 
15th  clause  of  the  Act.  There  is  another  objection  to  the 
issuing  of  the  mandamus,  namely,  that  iii  this  case  the 
affidavits  show  no  refusal  to  transmit  the  dispatch. 

Home,  A.G.,  Campbell,  S.G.,  and  Amos,  contr^.   No 

'    (a)  i  M.  8c  s.  '2re^. 
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sufficient  cause  has  been  shewn  why  a  mandamus  should 

not  issue,  unless  the  Court  should  think  proper  to  adopt  the 

course  which  was  taken  in  the  case  in  Maule  and  Selwyn's  i;. 

Reports  (a),  which  was  to  give  the  other  side  a  reasonable    ^^"^  India 

time  to  appeal  to  the  King  in  Council.    To  such  a  course 

no  ofa^tion  will  be  made  by  the  Board.     The  Board  have  Mandamas. 

not  iany  other  remedy  than  that  by  mandamus,  for  that 

which  is  spoken  of  as  a  remedy  is  not  a  remedy  in  this, 

but  in  another  case.    This  is  the  only  mode  by  which  the 

Board  can  compel  the  sending  out  of  the  amended  dispatch 

itself. 

Now,  with  respect  to  the  power  of  appeal.  If,  as  is  Appeal. 
contended,  the  appeal  was  given  only  in  the  case  of  a 
dispatch  originated  by  the  Board,  the  Directors  would 
be  in  a  much  worse  situation  than  that  in  which  it  w^s  the 
intention  of  the  act  to  place  them*  From  the  case  in 
Maule  &  Selwyn,  it  evidently  appears  that  there  is  in  the 
present  case  a  power  of  appeal.  In  that  case  the  dispatch 
had  originated  with  the  Court  of  Directors;  the  Board  had 
altered  it;  and  the  Directors  had  refused  to  transmit  it» 
This  Court  gave  time  to.  the  Directors  to  appeal  to  the* 
Privy  Council ;  from  which  it  is  to  be  inferred  that  this 
Court  was  of  opinion  that  a  power  of  app^aling^in  such 
case  was  given.  The  Directors  appealed  accordingly;  and 
the  appeal  was  entertained  by  the  Privy  Council,  who,  by 
so  doing,  decided  that  they  had  jurisdiction..  It  has  been 
contended,  upon  the  literal  construction  of  the  act,  there  is 
no  appeal  given  in  this  case.  If  the  act  is  to  be  literally 
construed,  then  it  may  be  said  that  in  a  case,  such  as  thd 
present  the  Directors  have  only  to  obey  without  any  quali^ 
fication,  and  without  its  being  in  the  power  of  any  court  of 
justice  in  this  kingdom  to  relieve  them.  Upon  a  literal 
construction  also,  the .  Board  have  not  that  other  remedy 
which  is  attributed  to  them,  iniasmuch  as  the  power  of 
initiating  by  themselves  is  given  only  in*  the  case  of  neglect 
or  refusal,  on  the  part  of  the  Directors,  to  framea  dispatch 

(a)  4  M.  ik  S.  279. 
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wilUn  a  certain  time  after  notice;  and  the  Directors  in 
this  case  have  not  refused  or  neglected,  but  have  actually 
framed  a  dispatch,  which  has  been  duly  sent  to  the  Board 
and  has  been  amended  by  them.  This  diflSculty,  however, 
it  is  attempted  to  remove  by  the  expedient  of  rescinding 
the  resolution,  and  thus,  as  it  is  supposed,  inducing  a  state 
of  things  in  efifect  the  same  as  a  neglect  to  frame  in  the 
first  instance.  This  cannot  be  so.  The  act  gives  to  the 
Board  a  power  of  originating  only  in  the  event  of  the 
Directors  not  doing  their  duty  in  the  first  instance.  The 
Directors  here  did  their  duty  by  transmitting  to  the  Board 
of  Control  a  dispatch,  and  thus  have  not  afforded  to  the 
Board  an  opportunity  of  originating.  The  Directors  are 
to  be  the  first  to  move  ;  they  have  done  so.  But  now  it  is 
attempted^  by  a  subsequent  act,  to  charge  themselves  with 
gross  neglect,  ab  initio^  although  in  fact  they  had  actually 
done  their  duty.  If  the  Directors,  by  rescinding  the  reso* 
lution,  may  totally  annihilate  the  dispatch  now^  they  might 
do  it  after  the  ship  by  which  it  is  in  the  course  of  trans- 
mission to  the  East  Indies  baa  crossed  the  line ;  for  there 
*8eems  to  be  no  ground  for  supposing  that  if  they  may  do 
it  on  shore  a  week  after  the  Board  have  sent  their  order 
(which  the  act  says  is  to  be  obeyed),  they  may  not  also  do 
it  a  month  afterwards,  while  the  ship  is  on  her  voyage.  It 
.is  aaid  that  this  rescinding  is  tantamount  to  a  refusal  to 
frame  a  dispatch*  If  that  be  so^  it  is  also  something  more : 
it  is  also  an  abrogation  of  the  order  of  the  Board  of  Con* 
trol.  During  the  interval  between  the  return  of  the 
amended  dispatch  and  the  rescinding  of  the  resolution^  the 
order  of  the  Board  of  Control  is  final ;  and  according  to 
the  argument  propounded,  the  Directors  have  thus  a 
power  to  rescind  not  only  their  own  resolution,  but  tbe 
order  of  the  Board  of  Control.  By  the  act  they  are  re« 
quired  to  transout  the  dispatch  immediately  upon  receiving 
it  from  the  Board.  If  they  do  not*  they  are  guilty  of  djs<* 
ofasdieace.  This  dasobedienca  they  would  purge  by  at 
once  blotting  out  the  whole  proceedings,  and  making  them 
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t§  if  they  bad  ntv«r  telc^n  place.    It  is  clear  that  the  aliens 

tiooa  made  by  the  Board  are  in  effect  **  orders  and  instruct 

tions"  sent  by  them  to  the  DirectorSi  although  not  exactly  «. 

in  the  form  described  in  the  act.    The  argument  is,  that    ^^^  Iwi»f  a 

the  orders  and  instmctions  of  the  Board  are  not  such  until 

the  whole  business  is  completed.     This*  is  not  so.    The 

orders  and  instructions  mentioned  in  the  Ifith  section  are 

such  the  instant  they  are  sent  by  the  Board ;  and  in  the 

present  case  they  are  sent  with  this  addition  to  their 

weight,  that  they  are  sent  after  the  matter  has  undergone  a 

protracted  discussion  and  mature  consideration.     Now«  Appeal. 

with  respect  to  the  application  of  this  principle :  the  case 

decided  by  Lord  Ellenbarougk  was  precisely  the  same  as 

this,  yet  there  Lord  Elltnhorough  entertained  no  doubt  of 

tbe  power  of  appealing  as  against  t^fder^  and  instmciiims  of 

the  Board,  and  when  the  case  came  to  be  deliberated  upon 

by  the   Priry  Council,  no  donbt  was  entertained  there. 

The  appeal,  it  is  dear,  was  intended  to  be  given  in  both 

cases ;  for  not  only  nuiy  this  intention  be  collected  from 

die  act  itself,  but  the  reason  of  the  thing  requires  that  the 

Directors  should  be  protected  by  appeal  tn  one  case  as 

well  as  in  the  other.     The  appeal  is  given,  not  to  the 

Board  of  Control,  hot  to  the  weaker  party ;  and  it  will  be 

atmnge  if  the  weaker  party  is  to  reftiae  to  accept  its  remedy 

in  the  o«e  case,  and  to  accept  it  only  io  the  other.    It  has 

been  argued  that  tlie  course  which  the  Board  of  Control 

ought  to  pursue  b,  to  originate  in  this  case  a  new  dispatch, 

in  the  very  terms  of  the  amended  dispatch ;  but  this  would 

foe  a  most  circuitous  and  clumsy  expedient,  and  one  of  no 

good  effect.    The  conseqnence  would  be  m  useless  dday« 

It  is  said  that  if  the  Board  of  Control  originate,  the  Origination  of 
Court  of  Directors  will  be  relieved  from  respooaifoility*  Bo^^of^*^ 
Tliis  new  dispatch  would,  however,  run  in  die  name  of  the  Control. 
Directore,  for  they  alone  are  known  by  the  Presidencies  of 
the  East  Indies;  and  it  would  be  in  exacdy  the  same  woris 
as  if  it  had  offigiaated  with  the  Court  of  Directors  them* 
selves.    Then,  where  is  the  difference  of  responsibility  ? 
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1883.        If.  their  conduct  should  be  questioned  in  Parliainent,  they 

ST^C""^      would  show  their  own  dispatch  as  it'  originally  stood,  in 

V,  the  one  case/ and  the  orders  and  instructions  of  the  Board 

EastIhdia    of  Control  in  the  other. 
Company. 

Poltti  1  h  -  ^^  there  be  an  appeal  given  by  the  act  in  this  case,  then 
racter  of  dis-  the  question  as  to  whether  the  dispatch  related  to  the  civil 
^  or  military  governihent  or  the  revenues  of  India,  cannot  be 

raised  in  this  Court,  but  must  be  left  for  the  decision  of 
the  Privy  Council.  If,  on  the  other  hand,  this  Court  is  of 
opinion  that  there  is  no  power  of  appealing  to  the  Privy 
Council,  it  is  material  to  inquire  into  the  fact  whether  this 
dispatch  :be  or  be  not  of  a  political  nature ;  inasmuch  as 
that,  if  it  is  considered  to  be  of  such  a.  nature !  as  to  be 
liable  to  alterations  by  the  Board  of  Control,  the  mandamus 
ought  to  issue.  Can  it  be  doubted  whether  this  dispatch 
does  relate  to  the  government  or  revenues  of  India  ?  Here 
is  a  negociation  between  the  East  India  Company  and  the 
sovereign  Prince  of  an  independent  state.  Can  it  be  said 
that,  a  negociation  between  two  governments  is  not  an 
affair  of  state  ?  It  is  true  that,  as  long  as  this  was  merely  a 
suit  in  the  Municipal  Courtis,  it  was  a  matter  between  indi- 
viduals ;  but  the  moment  the  government  of  one  country 
interposes  by  applying  to  the  government  of  another  coun- 
try, to  have  justice  done  to  a  subject  of  the  former,  the 
negociation  respects  the  civil  governnient  of  both.  It  is 
unnecessary  to  say  that  matters  of  this  description^  origi- 
nating out  of  private  debts  between  subjects  of  two  naftions, 
have  often  been  the  subject  of  long  and  intricate  negocia- 
iions;  which  have  finally  terminated  in  war.  By  this  dis* 
patch  it  is  directed  that  the  agent  at  Hyderabad  shall 
procure  an  arbitration  to  be  entered  into  between  the  par- 
ties, and  to  obtain  from  the  Nizam  a  guarantee  for  the 
execution  of  the  award.  This  guarantee,  being  given  by 
an  independent  foreign  Prince,  could  only  be  given  by  way 
of  treaty,  and  a  breach  of  such  a  treaty  might  form  the 
ground  or  reason  of  awar. '  The  whole  language  of  the 
draft  makes  it  as  one  of  a  political  nature';  and  though  it* is 
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noW  safd  by  the  Court  of  Directors  that  they  considered 
the  dispatch  to  relate  merely  to  the  administration  of  justice 
between  party  and  party>  it  appears  that  the  draft;  as  framed 
by  themselves^  was  headed  "  Political  Department/'  and 
thus  they  have  theniselves  recorded  a  confession  that  the 
draft  was  political  in  its  nature.  If  then  this  draft  be  poli* 
ticaU  the  Board  of  Control  had  an  undoubted  right  to  alter 
and  amend.  They  have  done  so^  and  have  transmitted 
their  amended  dispatch  to  the  Court  of  Directors,  witb 
orders  to  them  to  transmit  to  India.  Supposing  this  to  be 
an  amended  political  dispatch,  the  language  of  the  12th 
and  13th  sections  is  imperative  as  to  immediate  transmis- 
sion by  the  Directors;  and  unless  au  appeal  is  given"  iii 
this  case  by  this  1 6th  section,  the  former  two  sections  are 
conclusive.  The  Directors  then  having  refused  to  comply 
with  the  orders  of  the  Board,  this  mandamus  clearly  must 
be  to  compel  obedience. 

Witb  regard  to  the  rescinding  of  the  original  order  by  power  of 
the  Directors,  it  may  be  added,  that  at  the  time  of  .re-  rescinding. 
scinding,  the  original  order  had  changed  its  nature  and  cha* 
racter.  The  instruinent  then  in  existence  and  operation 
was  an  amended  order ;  and  with  this  they  have  not  at* 
tempted  to.  meddle.  They  may  therefore  be  said  to  have 
rescipded  an  instrument  which,  in  point  of  fact,  had  no 
existence,  lio  effective  operation,  but  had  been  superseded 
by  another  instrument,  over  which  the  Court  of  Directors 
could  exercise  no  control. 

Cur,  adv.  vult. 


'    On  a  subsequent  day  in  this  term  the  judgment  of  the  Judcment. 
Court  was  delivered  by 

>    LiTTLEDALB,  J. — The  .first  objection  to  the  issuing  of  Refusal  to 
the  mandamus,  made  by  the  Court  of  Directors,  i«,  that  ^'*"*'"**' 
there  does  not  appear  to  have  been  any  refusal  on  their 
part  to  transmit  the  dispatch  which  is  the  object  of  the 
rule ;  but  iiye  are  of  opinion  that  from  the  discussion  and 
correspondence  that  have  taken  place,  though  there  may 
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Bot  have  been  a  distinct  refusal  in  so  many  words,  there 
has  been>  particularly  from  the  rescinding  of  the  original 
resolution,  such  a  refusal  as  is  sufficient  Co  authoriae  the 
Court  to  entertain  the  subject-matter  of  the  mandamus* 

The  Court  of  Directors  then  object  that  they  have  re* 
acinded  the  resolution  of  March*  under  which  the  dispatch 
was  framed  ;  and  certainly  if  they  could  rescind  that  reso* 
lution,  there  wonld  be  an  end  to  the  dispatch  altogether^ 
and  all  aitemtions  made  by  the  Board  of  Control  would 
fall  to  the  ground  with  the  dispatch,  and  no  mandamus 
oouid  iasue.  But  we  are  of  opinion  that  the  Court  of 
IXrectora  had  ao  authority  to  rescind  their  resolntioB  of 
March.  The  act  of  parliament  gives  no  such  power,  and 
we  thidk  that  there  is  no  implied  power  to  be  inferred. 
The  dispatch,  as  originally  framed,  was  sent  to  the  Board 
of  Control,  and  that  Board  has  acted  upon  it,  has  made  at* 
terations,  and  returned  it  to  the  Conrt  of  Directors.  Upon 
thiit  a  discussion  has  taken  place  between  these  two  bodies 
of  persons;^  and  as  the  act  of  parliament  has  been  ao  acted 
upon  by  the  two  bodies  constituted  for  the  purpose  of  con« 
sidering  any  meaaures  under  the  provisions  of  the  act,  we 
think  it  is  not  competent  to  the  Court  of  Directors  to 
annul  Che  dispatch  which  they  have  originated ;  and  more 
particulariy  as  the  latter  part  of  the  Idth  sectiesi  saya,  that 
the  orders  and  instructions  of  the  Boani  of  Control  ib  such 
a  case  are  to  be  final  and  conclusive  on  the  Directors.  If 
that  could  be  done,  the  Court  of  Directors  might  at  any 
time  «mml  a  dispatch  when  they  were  not  satisfied  with 
the  alterations  of  the  Board  of  Control ;  and  this  might 
produce  the  greatest  mconvenieoce  in  the  adtninistmtion 
of  the  affairs,  which  are  now  entrusted  to  two  separata 
Jurisdictions,  each  of  %vbich  is  to  perform  its  own  functions. 

It  is  urged  by  the  Directors  that  a  mandamus  ought  not 
to  be  granted  if  there  be  another  remedy ;  and  that  there  is 
another  remedy  ki  this  case,  inasmuch  as  the  Bosrd  of 
CmitDol  may,  under  the  15th  sectioa  of  the  act,  tbemsiBhres 
ori^inale  a  dispatch  to  answer  ail  the  purpoaca  of  the 


ttn^ET  nBx,  in  will.  iv. 

altered  di^tch,  if  tbe  Directors  do  not  TrufM  moA  MmiuH 

out  yrhhiti  fourteen  dnjs  after  request.     But  we  ftre  of 

opinion  that  such  an  objection  to  the  mandamus  cannot  be 

supported.    Here  the  measure  has  been  begun  and  carried     Cokpahy.* 

up  to  a  certain  point,  which  is  capable  of  being  enforced  if 

the  parties  who  apply  for  the  mandamus  are  correct  in 

their  proceedings ;  and  it  is  no  answer  to  say  that  by  some 

other  proceeding,  to  be  instituted  by  them,  they  may  attain 

the  same  objecL     The  Board  of  Control  has  a  right  to 

deal  with  the  esctsting  state  of  things.    Tbey  are  not  bound 

to  abandon  that  and  resort  to  some  other  proceeding, 

merely  because  it  may  possibly  in  tbe  end  bare  the  aame 

effect* 

Having  disposed  of  these  qttestions,  tbe  case  noweomes  Directors 
16  tlris.    The  Directors  originate  a  dispatch,  whith  they  ^^^^^^^ 
trow  siiy  does  not  relate  to  the  government  of  India,  but  ticai  character 
they  head  it  "  Political  Department."    This  dispatch  is  °^^*«P**^**- 
transmitted  to  the  Board  of  Cotitrol,  who  aher  it  in  sudi  a 
Way  &s  to  make  it  &  dispartch  relating  to  the  goremment. 
The  Directors  entered  into  discussions  with  itte  Board  of 
Control ;  and  in  those  discussions  they  do  not  object  to 
die  jurisdiction  of  the  Commissioners,  lint  their  objections 
tete  t6  the  merits  of  the  alterations ;  and  we  think  that,  with 
telattion  to  the  present  proceedings,  they  are  bound  by  fbat 
admission,  and  having  bo  treated  it,  camdot  now  retract. 

We  give  no  opinion  whether  the  dispatch,  if  it  bad  not  Upon  other 

been  headed  and  afterwards  treated  as  we  have  mentioned,  P*'!".^*'  "<> 

.  opinion. 

really  did  relate  to  the  government  of  India;  nor  whether 
this  Court  has  jurisdiction  to  decide  upon  that  question^  if 
it  should  come  before  us  in  any  other  way;  nor  wbethef 
the  Directors  can  in  any  other  mode  avail  themselves  of 
the  opportunity  of  shewing  that  it  did  not :  neither  do  we 
give  any  opinion  whether  -tbe  Ukb  section  gives  any  appeal 
in  case  of  an  altered  dispatch,  as  well  as  in  a  dispatch 
originating  with  the  Board  of  Control :  upon  that  right  no 
such  discussion  has  been  raised  as  to  affect  the  question 
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whether  a  mandamus  should  go ;  neither  has  any  appiica*- 
tion  been  made  to  enlarge  this  rule,  to  give  an  opportunity 
ff,  of  appealing,  as  was  done  in  the  case  of  The  King  v.  The 

c'omp^a^J'y^    ^^^^^  ^f  ^^^^^^^^^  ^f  ^^  ^«*'  ^^^^^  Company  (a).     Upon 
the  whole  of  this  case,  we  are  of  opinion  that  the  rule  for 

the  mandamus  should  be  made  absolute. 

Rule  absolute* 


Application  to       Spankie,  Serjt.,  stated  that  no  application  to  enlarge  the 

»aspend  issu-    yyj^  ^^^g  made  on  the  part  of  the  Directors,  because  it  was 

ing  of  maoda-  ^ 

mus,  to  give      thought  unnecessary;  and  he  prayed  that  the  Court  would 

refJwed*'^      '  suspend  the  issuing  of  the  mandamus  until  the  Directors 

should  have  had  an  opportunity  of  appealing,  inasmuch  as 
the  question  was  one  of  considerable  importance,  and 
there  was  at  least  a  doubt  whether  the  Directors  had  or 
had  not  power  to  rescind  their  order;  and  but  for  that 
doubt  they  should  have  proceeded  at  once  to  his  Majesty 
in  Council,  to  determine  whether  this  was  a  dispatch  over 
which  the  Board  of  Control  bad  no  jurisdiction. 


.  ,» ■» 


■  "t 
Penman,  C.  J.— I  think,  with  a  view  to  the  practice  of 

the  Court,  this  application  cannot  be  entertained  {p).     It 

must  be  the  subject  of  a  separate  application.    The  Court 

•  .        .  ,  ... 

have  no  doubt  at  all  upon  this  subject,  and  therefore  they 
have  abstained  from  doing  that  which  was  done  in  the 
other  (c)  case. 

(a)  4  Maule  &  Selw.  279.  (c)  The  King  v.  71te  Direcian  tf 

(6)  Vidt  Hefuworth  ▼.  Foaket,      the  East  India  Cm»j»^,  4  M.  fc 
aniCf  SSO.  S.  979. 
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Blofeld  V.  Payne  and  another. 

Case.     The  declaration  stated,  that  the  plaintiff  was  the  i4.,amanufec- 

-  .•,,.,  -         .  .  ,  lurer,  uses  the 

inventor  of  a  certani  metallic  hone  for  giving  an  edge  to  Q^ark  of  B.  for 

razors  8lc.,  and  was  accustomed  ta  wrap  his  hones  up  in  a  ^^^.  puT»M  ?f 

■  '      .  *^  .  giving  to  arti- 

certain  envelope  containing  directions  for  their  use;   that  cles  manufac- 

the  plaintiff  so  wrapped  up  his  hones  in  order  to  distin-  Jjj^apZ^J 

guivh  them  from  articles  of  the  same  description  manufac-  ance  of  being 

tured  by  other  persons ;  and  that  the  plaintiff  enjoyed  great  facture  of  B, 

reputation  with  the  public,  on  account  of  the  superior  ^:  ^^y  "»ain- 

'.  .  tr  y  .    ^  ^jjj  j^jj  action 

quality  of  his  hones,  and  derived  great  gains  from  the  sale  against  A,, 

thereof:   Yet  the  defendant  caused  and  procured  to  be  ^^^l'®."^*' -^^  • 

*^  articles  are 

made  and  sold  a  great  quantity  of  hones,  and  caused  them  not  inferior  in 
to  be  enclosed  and  wrs^pped  up  in  a  certain  envelope  greatly  2nd  afthoDeh"' 
resembling  in  form,  type,  and  size,  the  envelope  of  the  it  is  not  shewn 
plaintiff^  and  also  wrapped  up  the  said  hones  in  a  certain  sustained  ac- 
other  envelope,  denoting  that  the  hones  sold .  by  the  de-  *"*^  damage. 
fendant  were  of  the  manufacture  of  the  plaintiff:  Whereby 
the  plaintiff  was  prevented  from  selling  and  disposing  of 
a  great  quantity  of  his  hones ;  and  whereby  the  hones  of  the 
plaiutiff  were  greatly  depreciated  in  value  and  injured' in 
reputation/  the  said  hones  so  sold  by  the  defendants  being 
greatly  inferior  to   those   manufactured   by  the   plaintiff^ 
Plea:  general  issue.     The  action  was  jtried  before  Dejtf- 
man,  C.J.  at  the  sittings  after  Michaelmas  term.     The 
learned  judge  left  two  questions  to  the  jury.     First,  whe- 
ther the  plaintiff  was  the  inventor  or  original  manufacturer 
of  a  metallic  hone;  and,  secondly,  assuming  the  plaintiff  to 
be  such  inventor,  whether  the  article  sold  by  the  defendants 
was  inferior  in  value  to  the  hone  manufactured  by  the 
plaintiff.     The  jury  found  that  the  plaintiff  was  the  original 
inventor  of  the  hone,  but  that  the  article  manufactured  by 
the  defendant  was  not  inferior  in  value  to  that  sold  by  the 
plaintiff,  and  assessed  the  damages  at  one  farthing.     The 
learned  judge  directed  a  verdict  to  be  entered   for   the 

A  A 
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plaintiff  for  that  amount,  but  gave  the  defendant  leave  to 
move  to  set  aside  the  verdict  and  enter  a  nonsuit. 

Barstow  now  moved  accordingly.  There  were  two 
material  allegations  in  the  declaration,  first,  that  the  plain- 
tiff was  the  inventor  of  a  certain  metallic  hone;  and, 
secondly,  that  by  the  sale  of  similar  hones  the  hones  of  the 
plaintiff  were  depreciated  in  value  and  injured  in  reputation. 
In  order  to  entitle  the  plaintiff  to  a  verdict,  both  these  facts 
should  have  been  found  in  favour  of  the  plaintiff.  The 
material  question  is,  whether  the  plaintiff  was  injured  by 
the  conduct  of  the  defendant. 


LiTTLEDALE,  J. — ^Thc  verdict  was  quite  right.  It  was 
properly  left  to  the  jury  to  say  whether  the  plaintiff  was 
the  manufacturer  or  inventor  of  this  hone.  It  is  true  that 
the  jury  found  that  the  defendant's  hone  was  not  inferior 
to  that  of  the  plaintiff*s,  but  by  the  fraudulent  act  of  the 
defendant  the  plaintiff  may  possibly  have  been  prevented 
from  selling  so  many  of  his  hones  as  he  otherwise  might 
have  sold. 


Taunton,  J. — I  am  of  the  same  opinion.  The  de* 
fendant  did  not  enter  into  a  fair  competition  with  the  plain- 
tiff, but  injured  him  by  fraudulently  imitating  his  wrapper; 
and  this,  I  think,  gives  a  right  of  action. 

Patteson,  J. — It  is  quite  clear  that  the  defendant  sold 
his  article  as  if  it  had  been  that  manufactured  by  the  plain- 
tiff; and  thus  the  defendant  may  have  prevented  the  plaintiff 
from  selling  so  many  as  he  otherwise  would  have  sold,  and 
tnay  have  diminished  the  value  of  the  plaintifi^s  labour. 


(a)  Aod  see  Barker  v.  Greeny  2 
Bingh.  317,  9  B.  Moore,  584; 
Mtarzetli  v.  WUliamt^  1  Bam.  & 


Rule  refused  (a). 

Adol.  415 ;  Van  Wart  v.  Woolly^ 
IM.&M.  520;  Welier  v.  Baker^ 
2  Wils.  42?. 
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Wardle,  Gent,  one  &c.  v.  Nicholson.  ^•^^/-^*^ 

XHIS  was  an.  action  to  recover  the  amount  of  an  attorney's  Held,  that  an 
bill.     At  the  trial  of  the  cause  at  the  Appleby  spring  assizes  fo"°bIIsm^^*^ 
in  1832,  the  following  facts  appeared.     The  goods  of  one  <^one  in  the 
Barrow  were  distrained  upon  for  rent.     The  defendant,  a  isuxalle?" 
creditor  of  Barrow*  requested  the  plaintiff  to  prepare  an  .  '^^  prepar- 

-  .  ino  of  a  reple- 

s^ssignment  to  himself  as  trustee  of  all  the  defendant's  ef-  vin  bond  is 

fects,  for  the  benefit  of  his  creditors.     The  assignment  was  ^"»">«»5  ^^^ 
'  *.      ,  ^  in  the  County 

prepared  and  executed.  At  this  time  Barrow*^  goods  had  Coart. 
not  been  sold,  and  the  plaintiff  being  of  opinion  that  no  rent 
was  actually  due,  advised  the  defendant  to  replevy.  The 
goods  were  accordingly  replevied,  and  tlie  plaintiff  paid  the 
depu^-sheriff  for  preparing  the  bond.  The  goods  remained 
in  the  possession  of  the  defendant  for  three  weeks,  during 
which  time  they  were  advertised  for  sale ;  and  the  plaintiff 
P^id  for  the  printing  and  posting  of  the  hand-bills  and  adver- 
tising the  sale.  Barrow  became  bankrupt  before  a  sale  had 
been  effected,  and  the  messenger  under  the  commission  took 
possession  of  the  goods.  The  bill,  for  the  recovery  of  which 
the  action  was  brought,  after  eleven  items  relating  to  the 
preparing  of  the  assignment,  contained  the  following  charges : 

Auguaty  1830.    The  landlord  having  distrained  illegally,  at-  £,  t.  d, 

leading  yon  and  Mr.  Orahun,  when  it  was  agreed  upon  to 

replevy  the  goods,  and  attending  for  notice  of  distress     ..068 

Attending  Mr.  Uecles,  and  giving  instructions 0    3    4 

Attesting  bond 068 

Paid  Mr.  Hecles'  charges 220 

Attending  to  deliver  discharge  to  officer  in  possession     .    .     .  0    3    4 

Paidhisfees .070 

fiutnietioiislbrnotkeof  sale 034 

Drawing  a  Mr  CQf^  advertiflement 0    6    0 

Attending  printer  therewith,  and  allerwards  to  correct  press    .034 

Paid  for  printing  and  posting 200 

Attending  and  advising  you  several  times  as  to  his,  Mr.  Bar- 

row's^  being  made  a  bankrupt 0  13    4 

Attending  at  the  house,  at  yoxxr  request,  when  a  messenger  en- 

tered  under  the  warrant  of  seizure 068 

A  A  £ 
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CASES  IN  THE  KING  S  BENCH/ 

It  was  objected  at  the  trial,  on  the  part  of  the  defeDclant, 
that  the  bill  contained  taxable  items^  and  that  as  it  had  not 
been  delivered  a  month  before  the  commencement  of  the 
Nicholson,  action,  the  plaintiff  was  not  entitled  to  recover.  The  jury 
found  a  verdict  for  the  plaintiff;  and  leave  was  given  to  the 
defendant  to  move  to  enter  a  nonsuit.  Biackbunie  accord- 
ingly obtained  a  rule  nisi^  against  which 

Whether  en-         Courfenay  now  shewed  cause.     There  are  in  this  bill  no 
repl^in  bond    taxable  items.     The  entering  into  a  replevin  bond  is  not 

18  a  proceeding  business  done  in  any  Court  whatever:  it  is  a  mere  prelimi- 
in  a  Court.  .  •  •  .  •  r    i 

nary  step,  which  may  or  may  not,  m  the  discretion  of  the 

party  replevying,  form  the  foundation  of  an  action.  There 
are  only  two  ways  in  which  an  action  of  replevin  can  be 
commenced ;  by  plaint  in  the  County  Court,  or  by  writ  out 
of  Chancery  (a).  In  this  case  there  has  been  no  plaint  en- 
tered, or  writ  issued ;  therefore  the  business-  done  was  not 
connected  with  any  Court.  The  case  of  Burton  v.  Chatter-- 
(on  (&)  is  in  principle  extremely  similar  to  this.  There  it 
was  held  that  charges  for  drawing  an  affidavit  of  debt  and 
bond  to  the  Chancellor,  in  order  to  obtain  a  commission  of 
bankrupt,  the  affidavit  not  having  been  sworn  nor  the  com- 
mission issued,  were  not  taxable  within  the  meaning  of  the 
statute  of  2  Geo.  2,  cap.  23,  section  23. 
Whether  bu-  Assuming  however  that  the  entering  into  this  bond  is  a 
County  Court,  Proceeding  in  a  Court,  still  the  County  Court  is  not  a  Court 
taxable.  of  Record ;  to  which  Courts  alone  the  Act  extends  (c).    The 

23d  section,  which  requires  the  delivery  of  the  bill  of  costs 
one  month  before  the  bringing  of  any  action  for  fees,  &c., 
and  which  requires  the  judg^  of  the  Court  to,  refer  the  bill 
to  the  proper  officer  for  taxation,  if  an  application  is  made 
by  the  parties,  or  any  person  authorized  in  that  behalf, 
speaks  of  *'  the  Courts  aforesaid,"  and  thus  makes  it  necessary 
to  look  at  the  enumeration  in  the'  first  section  of  the  Act. 
That  section  enacts  that  no  one  shall  be  permitted  to  act  as 

(a)  «  Inst.  J39,  140.        (b)  S  B.  &  A.  486.        (c)  Post,  859  (a). 
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flu  attorney  in  his  majesty's  Court  of  King's  Bench,  Com- 
mon Bench,  or  Exchequer,  or  Duchy  of  Lancaster,  or  in      ,„ 
any  of  his  majesty's  Courts  of  Great  Sessions  in  Wales,  v. 

or  in    any  of  the   Courts    of  the   Counties    Palatine   of    Nicholson. 
Chester,  Lancaster  and  Durham,  or  in  any  other  Court  of 
Record  in  England,  unless  he  shall  have  been  sworn,  ad- 
mitted and  inrolled,  as   therein  directed  (a).     If  this  act, 
(a)  The  three  sections  of  the  act      name  of  any  other  person,  in  any 


which  bear  upon  the  question  be- 
fore tlie  Court,  appear  to  be  the 
first,  the  third,  and  the  twenty- 
third. 

The  first  section  enacts,  "  That 
no  person  shall  foe  permitted  to  act 
as  an  attorney,  or  to  sue  out  any 
"writ  or  process,  or  to  commence, 
carry  on,  or  defend  any  action  or 
actions,  or  any  other  proceedings, 
either  before  or  after  judgment  ob- 
tained, in  the  name  pr  names  of 
any  person  or  persons,  in  His  Ma- 
jesty Court  of  Kiiig's  Bench,  Com- 
mon Pleas,  oi'  Rxchefi^ier,  or  Dudiy 
of  Lancaster,  or  in  any  of  His  Ma^ 
jesty's  Courts  of  Great  Sessions  in 
Wales,  or  in  any  of  the  Courts  of 
the  Counties  Palatine  of  Lancas- 
ter, Chester,  and  Durham,  or  in 
any  other  Court  of  Record  in  that 
part  of  Great  Britain  called  Eng- 
land, wherein  attorneys  have  been 
accustomably  admitted  and  sworn^ 
unless  such  person  shall  take  the 
oath  hereinafter  directed  and  ap 
pointed  to  be  taken  by  attorneys, 
and  shall  also  be  admitted  and  in- 
rolled  in  the  said  respective  Courts, 
in  such  manner  as  is  hereinafter 
directed/* 

The  third  section  enacts, ''  That 
no  person  shall  be  permitted  to  act 
as  a  solicitor,  or  to  sue  out  any 
writ  or  process,  or  to  commence, 
carry  on,  or  solicit  or  defend  any 
suit,  or  any  proceeding's,  in  the 


Court  of  Equity,  either  in  his  Ma- 
jesty's High  Court  of  Chnncery, 
Couit  of  Equity  in  the  Exchequer 
Chamber,  Court  of  the  Duchy 
Chamber  of  Lancaster,  at  West- 
minster, or  Courts  of  the  Counties 
Palatine  of  Lancaster,  Chester,  or 
Durham,  or  of  the  Great  Sessions 
in  Wales,  or  in  any  inferior  Court 
of  Equity  in  that  part  of  Great 
Britain  called  England,  unless  such 
person  shall  take  the  oath  herein- 
after directed  and  appointed  to  be 
taken  by  solicitors  in  Courts  of 
Equity,  and  shell  also  be  adttiitted 
and  inrolled  in  sach  of  the  Coarts 
of  Equity  where  he  shall  act  as  a 
solicitor,  or  shall  be  sworn,  ad- 
mitted, and  inrolled,  in  such  man- 
ner as  is  hereinafter  directed.'^ 

The  twenty-third  section  enacts, 
**  That  no  attorney  or  solicitor  of 
any  of  the  Courts  aforesaid  shall 
commence  or  'maintain  an  action 
or  suit,  for  the  recovery  of  any 
fees,  charges,  or  disbursements,  at 
law  or  in  equity,  until  the  expira- 
tion of  one  mcmth  or  more  after 
Such  attorney  or  solicitor  respec- 
tively shall  have  delivered  unto  the 
party  or  parties  to  be  charged 
there v^ilh,  or  left  for  him,  her,  or 
them,  at  his,  her,  or  their  dwelling- 
house,  or  last  place  of  abode,  a  bill 
of  such  fees,  charges,  and  disburse- 
ments, written  in  a  common  legible 
hand,  and  in  the  English  tongue. 
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thefefore^  does  not  apply  to  any  but  Courts  of  Record,  and 
if  this  be  not  a  Court  of  Record,  it  is  not  requisite  to  ha^e 


except  law  terms,  and  names  of 
writs,  and  in  words  at  length,  ex- 
cept times  and  sums;  which  bill 
shall  be  subscribed  with  the  pro- 
per hand  of  such  attorney  or  soli- 
citor respectively.  And  upon  ap- 
plication of  the  party  chargeable 
unto  the  Lord  Chancellor,  or  the 
Master  of  the  Rolls,  or  unto  any  of 
the  Courts  aforesaid,  or  unto  a 
judge  or  baron  of  any  of  the  said 
Courts  respectirely  in  which  the 
business  contained  in  such  bill,  or 
the  greatest  part  thereof,  in  amount 
or  value,  shall  have  been  trans- 
acted, and  upon  the  submission  of 
the  party  to  pay  the  whole  sum 
tliat,  upon  taxation,  shall  appear 
to  be  due,  (vide  Watson  v.  FostaUf 
2  Crompt.  &  Jerv.  370,)  it  shall  be 
lawful  for  the  Lord  Chancellor,  the 
Master  of  the  Rolls,  or  any  of  the 
Courts  aforesaid,  or  any  judge  or 
haron  of  any  of  the  said  Courts  re- 
spectively, and  they  are  hereby  re- 
quired to  refer  the  smd  bill,  and  the 
attorney's  or  solicitor's  demand 
thereupon  (although  no  action  or 
euit  be  pending  in  such  Court 
touching  the  same)  to  be  taxed  by 
the  proper  officer  of  such  Court," 
&c. 

Thus  the  first  section  of  3  Geo.  2, 
c.  23,  requires  the  admission  of  at- 
torneys in  Courts  of  Law ;  the  third 
provides  for  the  admission  of  soli- 
citors in  Courts  of  Equity;  the  23d 
restricts  attorneys  and  solicitors 
practising  in  any  of  the  Courts 
aforesaid,  from  bringing  actions 
without  having  delivered  a  bill 
signed,  and  authorizes  the  client 
to  apply  to  tlie  Chancellor  or  Mas- 
ter of  the  Rolls,  or  to  a  judge  or 
haron  of  the  Court  in  which  the 


greatest  part  of  the  bill  in  amount 
or  value  has  been  incurred,  to  reftr 
tlie  biU  for  taxation.  Lookti^  no 
further  than  2  Geo.  2,  c.  23,  a  bill 
for  business  in  the  County  Court 
would  appear  not  to  be  taxable. 
The  words  of  reference  in  the  23d 
section  would  be  satisfied  by  the 
Courts  of  Law  mentioned  in  the 
first  section,  and  the  Courts  of 
Equity  mentioned  in  the  third  sec- 
tion. The  relative  pooitioD  of  ^  the 
Lord  Chancellor  or  the  Master  of 
the  Rolls,"  and  "  a  judge  or  bap 
ron,"  affords  some  ground  for  pre- 
suming that  the  legislature  contem- 
plated the  respective  judges  of 
Courts  possessed  of  nearly  equal 
dignity  and  jurisdiction;  and  it  is 
difficult  to  suppose  that  under  the 
description  of  *' judges  and  bar 
rons,"  the  l^slature  meant  to  in- 
clude the  Chief  Justice  of  England, 
and  also  every  helper  in  his  stable 
who  happening  to  be  tenant  by  the 
curtesy  of  a  405.  freehold,  might  be 
one  of  the  judges  of  the  County 
Court,  and  to  direct  that  the  power 
of  referring  the  attorney's  bill  for 
taxation  should  vest  in  the  master 
or  in  the  servant,  according  as  the 
business  done  in  the  Court  of  King's 
Bench  or  in  the  County  Court 
should  be  the  lai^r  in  amount. 

The  12  Geo,  2,  c.  13,  s.  7,  pro- 
liibits  persons  from  practising  in 
the  County  Court  who  are  not  /!e- 
gally  admitted  as  attorneys  accord' 
ing  to  the  2  Geo,  2,  c.  23,  under  a 
penalty  of  20/.  It  does  not,  bow- 
ever,  in  express  words  apply  the 
other  provisions  of  the  former  sta- 
tute to  the  County  Court.  The 
provision  in  22  Geo,  2,  c.  46,  s.  12, 
(postf  361  (c),)  extending  this  pro- 
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delifered  the  bill  one  month  before  an  action  is  commenced 
for  buainess  done  therein  aa  an  attomej>and  the  bill,  if  deli- 
vered, would  not  be  taxable  (a).  It  seems  unnecessary  to 
quote  authorities  to  prove  that  the  County  Court  is  not  a 
.Court  of  Record.  This  indeed  is  suflEiciently  shewn  by  the 
terms  of  the  writ  of  recordari  facias  loquelam,  by  which  the 
plaint  is  removed  into  the  superior  Court. 

If  the  Court  should  thmk  that  the  business  done  by  the 
plaintiff  is  something  done  in  the  course  of  a  cause,  and 
should  consider  the  items  on  that  ground  taxable,  there  is 
still  this  objection,  that  the  party  could  not  get  his  bill  taxed, 
because  there  is  no  proper  officer  of  the  County  Court  to 
whom  the  bill  can  be  referred  for  taxation.  The  fbeehoMevs 
could  not  do  this.  [Littledale^  J.  referred  to  the  case  of 
Reynal  y.  Smilh(b)^  That  case  is  very  different  from  the 
present,  because  there  the  action  was  by  an  attorney  against 
an  attorney. 

A  distinction  has  been  acted  upon  between  the  cases 
where  no  bill  has  been  delivered,  and  where  a  bill  has  been 
delivered  which  is  faulty  under  the  statute.  Here,  there  was 
no  bill  of  costs,  but  only  a  bill  of  particulars.  Although  the 
Court  should  think  that  there  are  in  this  bill  of  particulars 
some  items  which  ought  to  be  taxed,  yet  if  there  be  any 
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hibition  to  Courts  of  Quarter  Ses- 
sions, is  in  nearly  the  same  terms 
as  that  in  IS  Geo.  3,  relating  to 
County  Courts.  In  the  cases  of 
Ex  parte  WUUamt^  and  Clarke  v. 
Dontvan^  (poet^  S6%)  in  which 
the  Courts  decided  that  aa  attor- 
ney's bill  for  business  done  in 
Courts  of  Quarter  Sessions  might 
be  referred  to  the  master  for  tax- 
ation, pursuant  to  S  Geo.  3,  c.  83, 
s.  23y  no  allusion  whatever  appears 
to  have  been  made  to  the  act  of 
28  Geo.  2 ;  from  which  it  may, 
perhaps,  not  un&irly  be  assumed, 
that  the  Courts  considered  the  pro- 
visions of  that  statute  not  to  throw 
any  light  upon  the  question  before 


them.  In  both  the  above  cases 
the  Court  was  guided  entirely  by  a 
consideraUon  of  the  practice* 

(a)  From  the  language  of  92 
Geo,  2,  c.  46,  s.  12,  an  inference 
may,  perhaps,  be  raised,  that  when 
that  statute  was  passed  the  legis- 
lature contemplated  the  9  Geo.  2, 
c.  23,  as  extending  only  to  Courts 
of  Record.  Though  the  expression 
in  82  Geo.  2,  c.46,  s.  12,  is  <  Courts 
of  Record  at  WeUminster,'  it  is  to 
be  observed  that  the  Courts  of  Re- 
cord at  Westminster  are  the  only 
Courts  of  Record  of  general  juris- 
diction mentioned  in  '2  Geo,  2, 
c.  23. 

(6)  2  Bam.  &  Adol.  469. 
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.  that  are  not  50,  tlie  plaintiff  may  recover  in  respect  of  thein. 
Whatever  opinion. the  Court  may  entertain  concerning  the 
other  charges,  the  sum  paid  for  posting  handbills  is  not  an 
. stem  wihich  they  willconsider  taxable.    In  the  cases  of  Uoyd 
V.  Read  {a),  and  Miller  v.  lowersib),  cited  and  supported  by 
Lord  Eldoh  in  Hiil  v.  Humphreys{c),  this  distinction  wds 
taken.     In  the  former  of  these  cases,  the  solicitor  to  a  com- 
miesion  of  bankrupt  was  permitted  to  recover  £7  ids.  paid 
to  the  messenger  without. having  delivered  his  bill,  becanae 
the.money  was  not  expended  as  an  attorney.  In  the  otfaercase* 
(the  plaintiff  was  allowed  to  recover  for  conveyancing  busi- 
^nesSf.althpugh  precluded  from  recovering  the  rest  of  his  de- 
:m^d,  because  he  .had  omittied  to  deliver  his  bill.    So  also 
'.in  Mowbray  v..  Fleming{d).     Winter  v..  Paytu{e)  ukVLj  be 
iJteliedon.upQn  tbeother  side;  but  that  case  was  decided  in 
:17<96,  hefore:HiU  v.*  Humphreys^  in  which  hoxA.Eldon  re- 
views the  cases  upon  this  subject.     Neither  does  it  appear 
wbctberornot  any  bill  had  been  delivered,  in  Mowbray  v. 
.jFlfe;»fVig.'.:The  only  principk.wbk.h(has  been  laid  down  fa- 
;Vorabl9't<>'the  'defendant  in  this  case  is,  that  an  attorney  akall 
not  Mver  his  demand,  although  no  bill  had* been. deiivered 
rby  him  before  action  brought.     But  in  the  case  of  Benton 
y»:Garcia{f),  in  which 'that  is  laid  down,  the  whole  demand 
Mas  connected  with  the  plaintiff's  character  of  an  attorney. 


Severance. 


Blackburne,  in  support  of  the  rule. — It  js  admitted  that 
the  distinction  taken  in  Mowbray  v.  Flemittg  is  ^correct. 
.Where  money  is  paid  by  a  mau  in  his  character  of  ao  attor- 
ney, it  must  be  taxed  ;  but  where  not  paid  in  that  character, 
it  may  be  recovered  without  taxation.  In  the  bill  at  present 
under  the  consideration  of  the  Court,  no  item  was  charged 
which  was  not  paid  in  the  character  of  attorney  for  the  party. 
Witiier  V.  Payne  shews  that  this  is  the  right  distinction. 


(fl)  Cor.  Buller,J,  Easter,  1787. 
(6)  Penke'sN.  P.C.102. 
(c)  12  Bos.  8e  Pull.  343. 


(J)  11  East,  285. 

(e)  6  T.  R.  615. 

(/)  3  Esp.  N.  P.  C.  149. 
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The  case  of  Smith  ▼.  Taylor  {a)  appears  to  be  the  last  de- 
cision upon  the  subject.  There,  though  a  difference  of  opir 
nion  arpse  upon  the  question  whether  certain  items  were  tax* 
able  or  not,  all  the  judges  agreed  in  thinking  that  where  a 
bill  contains  one  taxable  item,  the  whole  bill  ouglit  to  be 
delivered  according  to  the  provision  in  2  Geo.  %  c.  23. 

It  is  not  necessary  that  the  business  done  should  be  in  a  Business  done 
-Court  of  record.  The  first  clause  of  the  act,  after  enume-  Courts  tax« 
rating  several  of  the  chief  Courts  of  record  &Cv,  continues,  ^b^^- 
f'  and  in  any  other  Courts  of  record  in  that  part  of  Great 
Britain  called  England  wherein  attorneys  have  been  accuse 
tom&bly  admitted  and  sworn^  This  only  goes  to  shew  to 
what  Courts  of  record  attorneys  must  be  regularly  admitted: 
it  does  not  even  extend  to  Courts  of  equity,  wherein  costs 
are.  undoubtedly  taxed.  In  the  2dd  clause  it  is  said,  ''  no 
attorney  or  solicitor  of  any  of  the  Courts  aforesaid  shall 
coaMnence  or  maintain  any  action  or  suit  for  the  reco- 
very of  any  fees,  charges,  or  disbursements  at  law  or  t/i 
equity  {b)"  It  cannot  be  meant  by  this  to  refer  to  diie 
enmneration  in  the  first  clause.  It  was  at  first  doubted 
whether  the  act  extended  to  the  case  of  business  done  atflt 
Court  of  Quarter  Sessions  (c),  whicfafor  many  purposes  ii 
not  a  Court  of  record  (J);  but  the  Courts  afterwards  decided 


•  (a)  7  Bingh.  959,  5  Moore  and 
Payne,  6a, 

(6)  But  see  ihe  third   section 
ante^  257  (a): 

'  (c)  By  S9  Geo,  9,  c.  46,  s.  12, 
it  is  enacted,  that  no  person  shall 
act  as  solicitor,  attorney,  or  agent, 
at  any  general  or  quarter  sessions 
of  the*  peace,  Mther'  with  respect  to 
matters  criminal  or  civil,  ^  unless 
such  person  shall  have  been  here- 
tofore admitted  an  attorney  of  one 
of  his  Majesty's  Courts  of  Record 
at  Westminster,  and  duly  inrolled, 
pursuant  to  an  act  made  in  the  2d 


year  of  his  present  Majesty's  reign, 
intituled,  *  An  Act  for  the  better 
Regulation  of  Attorneys  and  Soli* 
citors,'  (2  Geo,  2,  c.  23,)  or  unless 
such  person  shall  hereafter  be  ad- 
mitted an  attorney  and  inrolled  as 
aforesaid  by  virtue  of  this  act,  or 
such  other  act  as  shall  be  then  in 
being;  and  unless  such  person  shall 
continue  so  entered  upon  the  roll  at 
the  time  of  such  his  acting  in  the 
capacity  aforesaid.''  Penalty  60/. 
(d)  As  where  that  Court  acts 
not  judicially  but  ministenally;  as 
in  iurolting  orders,  &c. 
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that  an  attorney's  bill  for  such  business  was  taxable;  Ex 
parte  Wiliianuia),  Clarke  v.  Donovan  {by  In  the  latter 
case  Lord  Kenyi^  said^  that  it  was  found  to  be  the  practice 
of  the  Court  to  tax  bills  for  business  done  entirely  at  the 
sessions ;  and  this  is  an  answer  to  the  argument  now  used* 
that  die  bill  cannot  be  taxed,  because  there  is  no  officer  in 
the  County  Court  itself  to  whom  the  bill  can  be  referred. 
It  was  said  by  Lord  Eldou,  Chancellor,  in  Balme  v« 
Paver  (c),  that  ''  nothing  ought  to  be  guarded  with  so 
much  jealousy  as  the  right  of  suitors  to  have  their  bills  of 
cosU  taxed."  In  Sfnith  v.  Tayiar,  Tindal,  C.  J.  says,  <'  it 
is  always  difficult,  when  we  come  to  extreme  cases,  to  say 
whether  they  are  within  the  rule  or  not;  but  seeing  that  the 
act  is  remedial,  it  b  better  to  draw  in  a  case  on  the  extreme 
verge  than  to  leave  it  without.'^  There  is  as  much  reason 
for  taxing  bills  for  business  done  in  County  Courts  as  any 
others.  The  suitors  ((2)  cannot  know  the  value  of  the 
services  of  their  attorneys ;  and  therefore  to  prevent  extor* 
tion,  the  bill  of  the  attorney  is  required  in  one  case,  as  well 
as  in  another,  to  be  referred  to  a  competent  judge.  The 
replevin  bond  is  the  first  step  in  the  suit;  or  at  least  it  is  as 
much  connected  with  the  suit  as  many  matters,  charges 
respecting  which  the  Courts  have  held  to  be  taxable  items* 
In  Winter  v.  Payne,  the  charge  was  for  drawing  and 
ingrossing  affidavit  to  hold  to  bqil.  In  Sandom  v.  Bourn  (e), 
the  charge  was  for  preparing  a  warrant  of  attorney.  In 
Weldv*  Cxmofordif),  it  was  held,  that  preparing  a  warrant 
of  attorney  was  a  taxable  item,  although  no  warrant  was 
ever  executed.  It  must  be  admitted  that  the  distinction 
taken  in  Burton  v.  Chatterton  seems  much  to  interfere 
with  the  decision  in  Wilde  v.  Crawford.  In  Ex  parte 
Pricket  a  charge  for  a  dedimus  potestatem  was  held  to  be 


(a)  4  T.  R.  134,  406. 

(6)  5T.R.694. 

(c)  1  Jacob,  307. 

{d)  By  ''sttitors"  must  here  be 


anderstood  the  ^  aoitor-fiarlies,*' 
not  the  "  8uitor*judges.*' 

(e)  4  Campb.  68. 

(./)  2  Starkie,  N.  P.  C.  638, 
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a  taxable  item.     Watt  v.  CoUins{a),  Smith  v.  Taylor {b). 

In  the  case  of  Ex  parte  Fimi(c\  decided  upon  the  12      wl^[^ 

Geo,  2,  c.  Id,  fl.  9*  the  language  of  which  is  nearly  the  «• 

same  as  that  of  2  Geo.  %  c.  23,  s.  23,  it  was  held  that 

an  attorney  under  imprisonment  is  within  the  prohibition  of 

that  statute,  and  is  liable  to  be  struck  oiF  the  roll  for  prac* 

^ing  during  such  imprisonment,  by  entering  a  plaint  in  the 

County  Court,  and  issuing  process  thereon ;  and  yet  thai 

is  a  highly  penal  statute. 

LiTTLBOALE,  J. — I  think  this  rule  ought  to  be  made  abr  Business  done 
jsolnie.  The  statute  of  22  Gto.  2,  c.  23,  s.  1,  directs  that  Courtfja^. 
no  person  shall  be  permitted  to  act  as  an  attorney  in  the  &^1«- 
Coai'ts  of  King's  Bench,  Common  Pleas,  Exchequer,  and 
other  Courts  of  record  wherein  attorneys  have  been  accus*- 
tomably  admitted  and  sworn,  unless  he  shall  have  been 
sworn,  admitted  and  iorolled  in  the  said  respective  Courts. 
Therefore  the  liberty  to  practice  in  those  Courts  is  con* 
lined  to  persons  who  have  been  regularly  admitted.  But 
the  23d  section'  says, ''  no  attorney  or  solicitor  of  any  of  the 
Couits  aforesaid  shall  commence  any  action  or  suit  for  the 
recovery  of  any  fees,  charges,  or  disbursements  at  law  or  in 
equity,  until"  &c.  This  clause  in  Fespect  to  business  done, 
is  not  confined  to  the  same  Courts,  but  extends  generally 
to  all  business,  either  at  law  or  in  equity;  and  it  has  been 
determined  that  Courts  of  Quarter  Sessions  (d)  fall  within 
its  provisions.  Then  the  question  is,  whether  business 
done  in  County  Courts  is  within  the  act.  My  brother 
Patteson  has  referred  me  to  the  12  Geo.  2,  c.  13,  the  7th 
section  of  which  requires,  that  no  person  shall  Act  as  an 
atteniey  in  the  County  Courts  of  England  unless  he  shaU 
have  been  legally  admitted  as  an  attorney  or  solicitor 
according  to  the  act  of  2  Geo.  2,  c.  23.  Coupling  the  two 
statutes  together  I  must  say  that  a  County  Court  is  a  Court 
requiring  both  admission  and  taxation. 

(a)  Ryan  h  Moody,  284.  (c)  9  Dowl.  &  Ryl.  406 ;  1  Barn. 

.  .(^)  ^  Bingh.  259,  5  Moore  and      &  Cressw.  254. 
Payne,  66.  (d)  Vide  ante,  359,  n. 
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Tben^  has  in  this  case  any  thing  been  done  in  the  County 

Wardle      Courl  whiob  is  takabief     It  seems  to  me  that  many  of  the 

V-  item^arebo.     "^^  llie  landlord  having  distrained  illegally, 

attending  you  And  advising  you  to  replevy."    '^Attending 

Taxable  items.  fQ^  notice    of  distress."     *'  Attending  Hechs  and   giving 

instructions/'  that  is,  to  enter  a  plaint.  '^  Attendhig,  and 
Course  of  pro-  attesting  bond.''  The  statute  of  Westminster  directs,  thai 
rratev^m."       before  .the  goods  are  delivered  a  plaint  shall  be  entered;  it 

is  therefore  quite  clear  that  a  plaint  has  been  entered  in 
this  cause,  because  the  next  charge  is,  **  Attending  at  the 
delivery  of  the  goods,"  which  would  not  have  been  deli- 
vered if  no  replevin  suit  had  been  commenced ;  so  that  a 
suit  was  clearly  pending  in  the  County  Court.  This  being 
«o,  I  have  no  doubt  that  these  are  charges  requiring  a  delivery 
of  the  bill. 
Severance  of  But  it  ia  said  that  as  no  bill  was  delivered,  the  plaintiff 
>  «"»»•  ^gji  f^oover  in  respect  to  the  items  which  do  not  relate 

t0  his  character  of  attorney,  and  which  are  not  them- 
selves taxable;  and  several  cases  were  cited.  1  take  the 
distioetioii  to  be  this ;  that  where  itapp^arson  the  demand 
thaiiome  charges  are  tasabJe  and  some  not,  the  whole  bill 
should  be  delivtred<;  and  iB  it  had  beenr  delivered  all  would 
have  been  taxable;  forHhe  taxable  items  would  have  drawn 
to  them  those  which  are  not  so ;  but  when  there  are  matters 
in  a  bill  cirarly  having  no  rehitiot)  to  business  as  attorney, 
as  if  the  attorney  had  tent  a  suhn  of  money,  or  was  a  banker, 
and  had  advimced  money  for  the  defendant,  the  master,  upon 
reference. to  him,  would  not  tax  tlvose  items  at  all,  unless 
requested  to 'do  « so  by  both -parties  for  the  purpose  of 
taking  the  account^  he  WoUM  strike  them  out  altogether, 
and  then  proceed  to  tax  the  rest.  If  I  could  see  in  this 
bill  any  items,  wholly  di«tioet  from  the  ptaintiiTs  character 
of  attorney,  I  should  consider  that  the  plaintiff  would  be 
entitled  to  recover.  Paying  for 'posting  up  hand-bills  it  is 
contended  is  of  that  description;  but  I  do  not  think  it  can 
be  considerd  as  wholly  unconnected  with  the  professional 
character  of  the  plaintiff;  it  is,  I  think,  the  same  as  if  he 
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had  paid  so  much  for  a  stamp.    The  whole  .  bill  maybe        ^®^^* 


divided  into  charges  for  business  done  in  the  County  Court^      Wardlb 
and  to  charges  for  other  professional  busitiess.     It  spears  v* 

to  me  therefore  that  the  rule  should  be*  made  absolute.' 

•  -   .  « 

Taunton,  J. — I  am  also  of  opinion  that  the.  rule  shouU 
be  made  absolute.  The  act  in  question  is  not  confined  to 
the  Courts  meolioned  in  the  first  clause.  *  I  entertained  a  Taxable  items. 
doubt  at  one  period  whether  the  items  were  charges  and 
di^bursem^ts  in  any  .Court  of  law  or  equity;  but  we  must 
bear  in  xoini  .the  ordei:  of  proxeediog  by  which  a  party 
distrajne4  upon  recovers  the  possestuon  of  the  goods;  The 
first  M^jf^  tas  I  apprehe^id,  is  to  levy  the  plaint;  and  then 
the  8|:^eriQ' takes .  jthe  bond.  Upon  reference  to  Mr.  TidcTs 
Practical  Forms,  I  find  that  he  states  the  proceedings  in  the 
fH;djef  I  |iav^.meMMoned ;  and  I  perceive  that  the  Janguagevsed 

I 

iu^th^^cqudition  of  the  replevin,  bond  strongly  imports  that  a 
su^t.^s  jl^i?^n.9^tuall)(  fonMHienced. prior  to  the  execution  of 
thf|bo^.,  t  If  thia  be,so/thepayment  to  thetcounty  clerks tl|e^ 
a^l^nij^ce^i  m^ntion^fljn  the  bill  Sec.  are' all  fllattera^>apperM 
tajqing.  ta  a  suf ^.  The  ground  oh.  whteh  the  itetik  wa»  oonsi*J 
d^r^d  ta3(f^ble.in  one  of  the  cases  cited  of  the  boilbond  zpplieA' 
herje^.and  indeied  with  greater  for^e.  So  also;  wilhrdgard 
to ^ the  .case  in.  which:  the  charge. was  for.  drawing  and 
ingr^/M^ing  .dffidaiiit.  pr  debtr&c»  This  was  a< proceeding 
at  /r^tff  :Which  briiigs  it  within  the  words  of  she  ^tiitute. 

.ItMsb^n.obiected.thatlhe  words  of  the  statvte  are  con-*  Business  done 
fined.to  the  superior  Courts  of  record ;  but  that  is  not  so;  c^ur^  tax- 
for  it  hasi  been  decided  that  business  done  in  the  Courts,  of  able. 
Quarter,  Seasions  and « of  Inaolveui  Debtors  is  within  the  act. 
Tb^ic^se.pf  iRi^^na/  )v.  Smith-  iv9s  upon  the  statute  of 
Jqc^  Lf.jaad.waa.  decided  upon  the  ps^ticular  words  of  that 
act..wbii;h  confiftQ.its  operatton  to  the  Courts  of  record  at 
Westminster....  But  the. language  of  2%  Geo*^  is  much 
moce  geoeKai^.twheii  it  speaks  t>f  fees  for*  business  done  al 
law  or  in*eqtiityi  without  referring  to  partieular  Courts. 
In  the  case  of  Bnrton  v.  Chatterton  <he  charge  for  prepar- 


salt. 
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ing  affidavit  of  petitioning  creditor's  debt  and  bond  to  the 
_.  Chancellor  in  order  to  obtain  a  commission  of  bankruptcy, 

VVARDLB  ,  r     Jf 

V.  was  held  not  to  be  charge  at  law  or  in  equity:  but  dien  the 

rvfCHOLsoN.    aflijuyij  ^^  never  swom^  no  docket  was  struck,  and  no 

commission  issued,  and  thus  there  was  no  proceeding  at  law 
or  in  equity. 

Severance  of        With  regard  to  the  distinction   taken  in  Mowbray  v. 

Items.  FUmingf  all  that  was  decided  in  that  case  was,  as  it  appeani 

to  me,  that  where  a  bill  of  particulars  only  is  delivered,  an 
attorney  is  entitled  to  recover  for  money  paid  for  his  client's 
use,  having  no  reference  to  his  business  of  an  attorney* 
But  here  the  items  are  none  of  them  of  that  nature;  and 
therefore  this  case  does  not  come  within  the  distioction. 

Whether  tak-       Patteson,  J. — I  am  also  of  opinion  that  the  rule  ouglit 

jng^pleviD      iQ  ^  made  absolute.    Two  questions  arise  in  this  case, 
bood  IS  a  pro-  '  ,  , 

oeedingin  a     First,  whether  the  taking  of  the  replevin  bond  is  a  proceeds 

ing  in  a  suit.  I  had  at  first  considerable  doubts,  but  upon  4he 
looking  at  the  course  of  proceedings  in  repleviuyl  no  longef- 
entertain  any  doubt  upon  this  point  At  common  law  re- 
plevin could  only  be  by  writ ;  but  by  the  statute  of  Marl>^ 
bridge  (a),  the  sheriff  is  empowered  to  hold  ploa  in  repi^in 
upon  plaint  by  the  party,  which  plaint  may  be  made  out  of 
Court.  The  next  statute,  that  of  13  Eiw.  I,  empowers  the 
sheriff  to  take  pledges  from  the  complainants,  not  only  to 
prosecute  the  suit  with  effect,  but  also  to  rettum  4he  goods 
in  case  a  return  shall  be  adjudged ;  which  pledges,  it  was 
very  early  considered,  might  be  by  the  bond  of  the  plaintiff 
in  replevin  himself.  Having  taken  pledges  (for  the  insuffi- 
ciency of  which  he  is  answerable)  (6)  the  sheriff  ought 
immediately  to  make  a  deliverance  of  the  distress.  It  is  the 
statute  of  1  &  £  Philip  ^  Mary  (c)  which  directs  the  sheriff 
to  appoint  deputies  authorized  to  make  replevies  and 
deliverance  of  distresses  in  the  sheriff's  name,  and  in  such 
manner  as  the  sheriff  may  and  ought  to  do.    The  statute 

(a)  52  fi.  3,  c.  21.  Taunt.  225, 1  Marsh.  27. 

(6)  Vidt   Hindk  v.   Blada,  5         (c)  Cap.'  12. 
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now  in  force^  and  which  applies  to  the  present  case,  is  the  1 1 
Geo.  %  c.  \9»  section  £3 of  which  provides,  that  sheriflfs  and 
other  oflBcers,  having  authority  to  grant  replevins^  shall  in 
every  replevin  of  a  distress  for  rent,  take  m  their  own  namea 
from  the  plaintiff  and  two  sureties,  a  bond  in  double  the 
value  of  the  goods  distrained,  and  conditioned  for  prose- 
cuting the  suit  with  effect  and  without  delay,  and  for  return- 
ing the  goods  in  case  a  return  shall  be  awarded  before  any 
delivenuice  be  made  of  the  distress.  This  bond  being 
taken  by  the  sheriff  or  other  officer,  he  is  bound  forthwith 
to  make  deliverance  to  the  party  replevying.  That  act 
does  not  authorize  the  sheriff  to  alter  the  course  of  proceed- 
ing and  take  a  bond  where  no  plaint  has  been  levied.  The 
bond  is  conditioned  to  prosecute  the  suit,  which  must 
therefore  have  a  prior  existence.  If  the  bond  might  be 
taken  before  a  plaint  has  been  levied,  it  would  follow  that 
the  goods  might  be  replevied  without  a  plaint;  for  the 
deliverance  of  the  distress  is  directed  to  take  place  imme- 
diately on  the  execution  of  the  bond.  1  am  now,  therefore, 
clearly  of  opinion  that  the  business  done  was  in  a  proceed- 
ing in  the  County  Court. 

The  second  question  then,  is,  whether  the  £  Geo,  £,  c«  23, 
applies  to  business  done  in  County  Courts.  The  decision 
referred  to  on  the  statute  of  Jac.  J,  turns  on  tlie  precise! 
words  of  that  act.  It  appears  to  me  that  the  legislature 
did  not  mean  to  restrict  the  section  relative  to  taxation  of 
attorneys'  bills,  by  the  section  requiring  the  admission.  If 
an  attorney  could  act  in  a  County  Court  without  being  an 
attorney  of  a  Court  of  record,  an  argument  might  be  raised 
in  favour  of  the  present  plaintiff,  though  I  do  not  say  the 
argument  would  be  good;  but  that  is  entirely  taken  away 
by  the  12  Geo.  S,  c.  13. 

A  third  point  was  raised  upon  the  distinction  between  the 
cases  where  a  bill  of  costs,  and  where  a  bill  of  particulars 
only,  has  been  delivered,  as  to  whether  certain  charges  are 
referable  to  the  plaintiff's  character  as  attorney.  Upon  this 
I  perfectly  agree  with  my  brother  Taunton,  that  you  must 
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shew  most  clearly  that  the  items  are  entirely  unconnected 

with  the  professional  character  of  the  attorney  or  solicitor; 

The  items  which  have  been  relied  on  in  this  case  I  do  not 

consider  to  be  so  unconnected ;   and  therefore  I  think  that  a 

nonsuit  should  be  entered. 

Rule  absolute  (a). 

(a)  And  see  Dgnn,  ex  parte^  9  2  Barn.  &  Adol.  413;  Croader  ▼. 

Ves.  547;   Wilson  v.   Gtdteridge^  Davies,   3  Younge  &  Jerv.  433; 

4  Dow).!&  R)'l.  7S6,  3  Bam.  &  Janes  v.  Byewater'f  9  Crotnpt.  & 

Cressw.   157;  Dttglfy  v,  Kenikhy  Jerv.  371. 


I  ■  • 


The  King  r.  The  Justices  of  Carmarthen. 

An  order  of  A  Rule  had  been  obtained*  calliitg  upon  tke  justices  of 
fi^iheT^*  Carmaithen  and  the  parish  oflkers  of.  Mot^vey,  in. that 
rishofil.  to  county,  to  shew  cause  why  a  mandamus  should  not  issue 
B.^Cm'which  *^  *'^®  justices,  commanding  them  to  enter  continuances 
are  two  town-  to  heaf  an  appeal  of  the  Inhabitants  of  the  hamlet  of 
D.feach  Tregenmaur,  in  the  parish  of  Llywell,  in  the  cmitlity  of 

having  sepa-     Brecon,  against  an  order  of  removal,  by  which  Jatte  Jones 

rate  overseers    -     ,    ,  ,  .  • 

and  maintain-  &nd   her  four  children  were  removed   from  Mothvey  to 

mgitsown  Tregenmaur*  From  the  affidavits  filed  it  appeared  tiiat 
poor),  IS  served  °  •^"    . 

upon  (he  over-  the  Order  had  been  obtained  at  the  instance  of  the  church- 
whooTthe  pan-  wardens  and  overseers  of  Mothvey,  and  Was  addressed  to, 
pers  are  deli-  them  and  to  the  churchwardens  and  oVerseers  of  the  parish 
appeal  against  ^^  Llywell,  in  which  parish  the  settlement  was  adjudged 
this  order  is     (^  be.   The  parish  of  Llywell  is  divided  into  three  hamlets, 

entered  and  ^        ^  .  "^ 

respited  as  the  Tregenmaur^  Trymglaes  and  Sdydach^  each  of  which  sup- 

cKurchwar-**  ports  its  own  poor,  has  separate  overseers,  and  makes  sepa- 
dens  and  over-  rate  rates  for  the  relief  of  the  poor.  There  are  no  over- 
A  notice  of      seers  of  the  parish  of  Llywell  at  large ;  and  the  sessions  for 

trial  for  the  the  county  of  Brecon  have  entertained  appeals  against 
subsequent  ,      - 

sessions,  given  orders   of  removal  between  the  different  hamlets  in  the 

the^  ve**™*^  *^^  parish.    The  overseer  of  Mothvey  removed  the  paupers  to 

of  the  town-  .  . 

ship  of  C.  as  appellants  against  an  order  made  upon  the  overseers  of  the  township  of  C,  '■ 

in  the  parish  ot  JB.,  is  sufficient. 
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the  hamlet  of  Tregenmaur,  and   delivered  the  order  of        I8dd. 
removal  to  the  overseers  of  that  hamlet.     At  the  sessions     ^^HT^'C^ 
subsequent  to  the  order^  an  appeal  agamst  it  was  entered  v. 

and  respited,  as  the  appeal  of  the  churchwardens  and  over-  Carmartheh. 
seers  of  the  parish  of  Llywell.  Previously  to  the  next  ses* 
sions,  a  notice  of  intention  to  try  the  appeal  was  served  in 
the  name  of  the  overseers  of  the  hamlet  of  Tregenmaur. 
This  notice ,  described  the  order  as  an  order  addressed 
to  the  parish  officers  of  the  hamlet  of  Tregenmaur^  in 
the  parish  of  Llywell,  and  described  the  appeal  then  pend- 
ing as  an  appeal  against  that  order.  At  the  sessions, 
when  the  appeal  was  called  on  for  trial,  the  respondents 
objected  that  there  had  been  no  sufficient  notice  of  trial 
of  the  appeal,  as.  the  notice  served  did  not  apply  to  the 
order  wfakh  ilad'  b«en  made  or  the  appeal  which  had  been 
entered.  The  Court,  being  of  this  opinion,  refused  to 
hear  tke*apfea1. 

Whitcombi  now  shewed  cause*  The  parish  of  Llywell 
was  bound  to  give  notice  of  appeal.  In  Spitalfiel^syw* 
Bromley  (a),  h  was  held  thfit  a  hamlet  maintaining  its  own 
poor  is  to  be  considered  as  a  separate  parish,  and  that  if 
a  persoa  whose  settlement  is  in  a  hamlet  within  a  parish,  be 
removed  to  the  parish  at.large,  the  parish  ought  to  appeal, 
and  may  shew  that  the  settlement  is  in  the  hamlet*  The 
parish  of  Llywell  therefore  should  have  appealed,  and 
might  have  shewn  that  the  settlement  of  the  paupers  .was 
iu  the  hamlet  of  Tregenmaur  and  not  in  the  parish  of  Lly* 
well :  The  King  v.  Kirkby  Stephen  (6).  The  jurisdiction  of 
the  sessions  arises  from  the  lodging  of  the  appeal.  That 
court  has  no  original  jurisdiction  over  an  order  of  removal. 
The  statute  of  9  Geo.  1,  c.  7,  (c)  directs  that  the  sessions 
shall  not  hear  any  appeal  unless  reasonable  notice  has  been 
given,  by  the  overseers  of  the  parish  making  the  appeal, 
to  the  overseers  of  the  parish  from  which  the  pauper  has 

(a)  18  Vin.  Abr.  468;  2  Bott's  (6)  Burr.  S.C.  664;  2Bott,617. 

K  L.  684.  (c)  Sect.  4. 
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1893.        been  removed.    The  Coiirt  of  Quarter  Sessions  could  not 

^•t!^      hear  the  appeal  as  between  the  two  parishes,  because  there 
Xbe  Km©  .  . 

v..  was  no  notice  of  trial  from  the  appellant  parish  to  the 

Qar¥abth£n.  parish  from  which  the  paupers  were  removed ;  nor  could 

thej  hear  an  appeal  as  between  the  hamlet  and  the  parish 

qf  Mothvey,  because  in  fact  no  such  appeal  had  been 

entered.    The  case  of  The  King  v.  Amlwch  {a),  which  may 

be  cited  on  the  other  side,  differs  from  the  present  case, 

because  there  the  parish  and  vill  bore  the  same  name,  and 

the  language  of  the  notice  might  apply  to  either. 

ft 

Campbell,  S.  G.  and  £.  F.  Williams,  contrd.  An  order 
qf  removal  having  been  delivered  to  the  township  with  the 
paupers,  the  township  was  bound  either  to  obey  the  order 
or  to  appeal  against  it.  They  could  not  return  the  paupers 
to  the  removing  parish,  because  as  between  them  the  order 
was  conclusive.  The  township  alone  was  interested,  and 
was  aggrieved  by  the  order  of  removal.  The'  township 
therefore  waf»  bound  to  appeal ;  for,  by  13  &  14  Car.  2, 
c.  12,  8.  ^,  "  all  such  persons  who  think  themselves  ag-* 
grieved  by  any  such  judgment  of  the  said  two  justices,  may 
appeal  to  the  justices  of  the  peace  of  the  said  county  at 
their  next  quarter  sessions,  who  are  hereby  required  to  do 
Aeni  justice  according  to  the  merits  of  their  cause.''  The 
township  did  appeal,  describing  the  appeal  so  that  it 
should  appear  to  follow  the  6rder.  The  notice  required 
by  the  9th  Geo.  1  is  a  notice  by  the  party  who  makes  the 
appeal,  and  that  notice  has  been  given;  The  object  of 
requiring  this,  notice  was  that  the  removing  parisb  might 
have  an  opportunity  of  supporting  the  order>  v^hicfa  object 
was  gained  by  the  notice  served  in  the  present  case. 

By  the  CouRT.--^The  parish  of  Mbthvey  could  not  be 
misled  by  the  notice  of  appeal.  The  notice  described  the 
order  of  removal  by  the  names  of  the  paupers,  the  name  of 
the  parish  from  which  the  paupers  were  removed,  and  of 
that  part  of  the  parish  of  Llywell  to  which  the  removal 

(a)  6  Dowl.  &  Ryl.  6i6;  4  Bam.  &  Cressw.  757. 
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was  in  fact  made.  This  description  is  sufficient.  The 
removing  parish  served  the  order  apon  the  hamlet  of 
Tregenmaur,  although  the  order  spoke  of  the  parish  at  «. 

large ;  and  by  their  own  act  they  are  estopped  from  taking  C^"*>«AaTHtH. 
this  objectioii  either  lo  the  appeal  or  to  the  notice  of  ap^ 
peal. 

Rule  absolute  (a). 

(a)  And  see  Rtx  v.  Harrow  on  the  Hilly  3  Bolt's  P.  L.  714. 


Smith  v,  Goodwin  and  Richards. 

4 

v^ASE  for  an  irregular  distress.     At  the  trial  before  Deri"  Tender  of  rent 
man,  C.J.  at  the  sittings  for  Middlesex  after  Michaelmas  need^not^bT 
term  last^  it  appeared  that  the  plaintiff  was  tenant  to  the  ™^^®  ^^  ^^ 

_^  broker  who 

defendant  Goodwin,  at  the  yearly  rent  of  S5/«    At  Mid«  distrains;  if 
summer  1831^  when  one  half-year's  rent  became  due^  the  ^^^^  %^^ 
plaintiff*  who  bad  done  some  work  for  Goodwin,  offered  to  sobsequent 
pay  him  the  balance  of  the  half-year's  rent,  deducting  bis  wnmKful.** 
account.    This  Goodwin  refused  to  accept,  and  on  the 
Slat  August  the  defendant  Richards,   at  the  request  of 
Goodwin,  levied  a  distress  upon  the  premises.     On  the  2d 
September  the  plaintiff  tendered  to  Goodwin  twelve  sove- 
reigns and  a  half  for  the  rent,  and  ISs.  for  the  expenses. 
Goodapin  refused  to  accept  this  money,  saying  that  he  had 
left  the  matter  in  the  hands  of  Richardi  the  broker,  and 
that  plaintiff  must  settle  with  him.     On  the  following  day 
the  plaintiff  tendered  to  ,  Nas/i,   the  man  in  possession, 
id/,  ds.  for  tbe  rent  and  expenses,  at  the  same  time  de* 
manding  a  receipt,  which  Na$h  being  unable  to  give,  the 
money  was  not  paid.    Nash  went  for  a  receipt,  and  upon 
his  return  said  Riciairds  was  out,  and  that  Goodwin  desired 
him  not  to  take  the  money.  .  Nash  then  abandoned  the 
possession,  and  Richards,  on  the  7th  September,  at  the 
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command  of  Goodwin,  re-entered.  In  order  to  prevent  his 
goods  from  being  sold,  the  plaintiff  paid  tbe  money  under 
protest,  and  in  respect  of  this  second  distress  brought  the 
present  action.  The  learned  judge  told  the  jury  that  he 
thought  the  tender  to  Goodwin  of  the  rent  and  expenses 
was  a  good  tender,  and  that  the  plaintiff  was  entitled  to 
recover.  The  jury  found  a  verdict  for  the  plaintiff,  da- 
mages 10/. 


Coltman  now  moved  for  a  new  trial.  Goodwin  was  war- 
ranted in  refusing  to  receive  the  money  tendered.  Where 
a  party  has  employed  a  broker  to  make  a  distress,  the 
broker  is  the  person  to  whom  the  tender  ought  to  be  made, 
for  the  landlord  cannot  know  what  is  the  amount  of  the 
charges*  The  broker  had  an  interest  in  part  of  the  money 
which  was  tendered,  and  therefore  Goodwin,  without 
Richards's  authority,  could  not  accept  the  tender  as  to  hid 
part.  This  diistress  was  within  the  act  of  57  Geo.  3,  c.  93. 
In  every  part  of  that  statute  the  broker  is  the  person  con- 
templated as  acting  throughout  the  whole  transaction,  and 
the  statute  was  passed  for  the  express  purpose  of  remedy- 
ing abuses  committed  by  the  brokers.  By  the  2d  section 
it  is  provided,-  that  upon  complaint  by  the  party  aggrieved 
to  a  justice  of  the  peace,  if  it  shall  appear  to  him  that  the 
person  or  persons  complained  of  shall  have  levied,  taken, 
received,  or  bad  other  and  greater  costs  and  charges  than 
are  mentioned  or  fixed  in  the  schedule  to  the  act,  or  made 
any  charge  for  any  act  not  done^  such  justice  shall  order 
treble  damages  and  full  costs  to  be  paid  by  the  person  so 
having  acted,  to  the  party  having  preferred  his  complaint. 
How  can  the  landlord  know  whether  tbe  charges  are  more 
than  they  should  be?  And  yet  if  he  had  taken  greater 
charges  than  are  warranted  by  the  act,  he  yi^ould  have  been 
liable  to  the  penalty;  although  from  tho  4th  section  it 
clearly  appears  that  the  act  did  not  inteind  thKt  the  landlord 
should  be  put  to  the  peril  of  having  to  pay  treble  damages 
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when  be  employs  a  broker.  Goodwin  was  entitled  to  throw 
upon  the  broker  the  burthen  of  determining  the  amount  of 
the  charges,  and  therefore  he  was  right  in  refusing  per- 
sonally to  accept  the  tender  which  was  made  to  him« 
[Patteson,  J.  If  the  tenant  himself  tendered  too  large  a 
sum,  he  could  not  afterwards  go  before  a  justice  and  say 
that  the  broker  had  received  too  much ;  and  therefore  in 
cases  in  which  there  is  a  tender  the  danger  spoken  of 
cannot  arise.]  The  act  says,  "  levied,  taken,  received  or 
had  other  and  greater  charges  than  are  mentioned  in  the 
schedule."  Therefore  if  more  had  been  tendered  to  the 
broker  than  he  was  entitled  to  receive,  it  was  his  duty  to 
state  that  fact.  It  was  intended  by  the  act  to  give  a  full 
and  complete  protection  to  the  tenant. 


By  the  Court. — It  is  clear  that  the  tender  to  the  land- 
lord was  a  good  tender.  The  case  of  Moffat  v.  Parsons  (a) 
is  an  authority  in  support  of  this  opinion.  The  tefaant 
need  not  go  to  the  landlord  to  know  what  is  the  amount  of 
the  charges.  He  may  learn  that  from  the  broker,  and  then 
tender  the  whole  to  the  landlord  or  to  the  brokei^.  'The 
tender  to  Nash  was  rendered  invalid,  by  the  refusal  to  pay 
unless  a  receipt  (i)  were  given. 

Rule  refused  (c). 


(c)  5  Taunton,  307.  In  that  case 
the  tender  was  made  to  the  plain- 
tiiTs  clerk,  who  was  in  the  habit 
of  receiving  moneys  for  his  master, 
but  who  on  this  occasion  was  or- 
dered by  his  mkister  not  to  reeeiTe 
the  money  when  it  should  be  ten* 
dered,  as  he  bad  put  the  matter 
into  the  hands  of  his  attorney. 

When  a  quarter's  rent  is  ten- 
dered and  refused,  and  another 
quarter  aocrues  and  is  tendered, 
this  appears  to  be  sufficient,  with* 
out  tendering  the  whole  rent  then 


due :  Bauet  v.  Pribf  of  St.  John  Separate  ten- 

ofJenuMlem  in  England,  M.  *  H.  J^'^^^^V'^^t. 
6,  fo.  4»  pi..  ^  per  Martin^  J.;  Fitz. 
Abr.  1  R.3,  Verdict,  pi.  13;    20 
Vin.  Abr.  182,  pi.  2. 

'(^>'6ee  Gltuicoi  v.  1%,  5  Eep. 
N..P.C.  48;  Huxham  v.  Smith,  8 
Caropb.  31  ;  Dent  v.  Dunn,  3 
Campb.  296;  Evant  v.  Judkim, 
4'Campb.  156;  Free  v.  Kingston, 
ibid. 

(c)  A  rule  nisi  for  arresting 
judgment  was  granted  upon  ano- 
ther point.     Vide  pott,  T.  T. 
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CoLE^ROoiqSi  Bart*  and  others,  v,  Layton,  Cierk* 

A  warrantor  jf  HESIGER  had  obtained  a  rule  nisi  on  behalf  of  the 
defeazance  to   defendant^  calling  upon  the  plaintiffs,  who  were  the  trustees 

which  recites  q{  i\^  United  Empire  and  Continental  Life  Assurance 
that  It  18  given  ...  * 

to  secure  the  Association  in  London,  to  shew  cause  why  a  warrant  of 

payment  of  an  attorney  and  judgment  entered  thereon,  and  sequestration 

authorizes  the  iasued  on  such  judgment,  should  not  be  set  aside. 

fsSl^/ii.  The  affidavits  disclosed  the  following  transactions :— The 

de  bonis eccU'  defesdant,  who  is  the  vicar  of  Cliigwell,  and  curate  of  the 

arrears/ but  perpetual  curacy  in  the  parish  church  of  Theydon  Bois,  in 

does  not  state  Essex,  in  consideration  of  2000/.,  granted,  in   1824,  an 

that  It  18  given  .  .     .^v  j 

for  the  purpose  annuity  to  die  plaintiffs  of  237/-  25.,  secured  by  a  deed,  a 

SiVdd^dfnt's  ^^'  *'^^  *  warrant  of  attorney.  By  the  deed,  dated  3d  Sep- 
ecclesiastical  tember,  1824,  which  recites  the  concurrent  act  of  giving  the 
though  ItTe-  '  ^^^^  »od  the  warrant  of  attorney,  the  defendant  granted  to 
fcrs  CO  the  |he.  plaintiffs  the  aaid  anuuity  of  237/. "  payable  out  of  and 
of  the  same      charged  .and  chargeable  upon  all  that  the  vicarage  and  parish 

date,  in  which  ^Jim-c||  of  Chiffwell,  in  the  county  aforesaid^  and  all  and 

that  object  is       .  ©         »  J  * 

distinctly         Singular  the  glebe  lands,  messuages  or  tenements,  tithes  Sec, 

^^A^role  to  ®"^  appurtenances;  and  also  by,  from,  out  of,  and  upon  all 
set  aside  a  that  the  said  curacy  in  the  said  parish  church  of  Theydon 
attorney,  as      ^^^^  aforesaid,  and  the  stipend,  dues,  customs,  profits,  and 

^iven  upon  an  appurtenances."     The  deed  contained  a  power  of  distress 

illegal  consi-  .  * 

deration,  is  in   upon  the  Vicarage  occ,  a  covenant  for  payment  of  the  an- 

the  nature  of  nujty  and  a  declaration  that  the  bond  and  warrant  of  attor- 
an  application  '^ 

to  set  aside  ney,  and  the  judgment  to  be  forthwith  entered  up  thereon, 
£)r*irreEu£  should  be  considered  as  further  securities  only  for  securing 
rity,  soasto  the  payment  of  the  annuity;  and  that  immediately  after 
party  success-  judgment  should  have  been  so  entered  up,  such  measures 
fully  resisting  might  be  taken  as  were  necessary  for  obtainwg  a  segu^itra- 
of  the  appli-  tion;  and  that  if  the  annuity,  or  any  part  thereof,  should  be 
cation.  unpaid  for  21  days,  it  should  be  lawful  for  the  plaintiffs  to 

proceed,  under  and  by  virtue  of  such  sequestration,  to  sue 
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out  such  execution  or  executions  upon  the  said  judgment, 

by  one  or  more  writs  of Jieri facias  de  bonis  ecclesiasticis,  or 

de  bonis  propriis,  or  botli,  or  any  other  writ  or  writs  whatso-      _    v, 

ever,  or  take  or  adopt  such  other  proceedings  as  they  should 

think  fit,  for  the  recovery  of  the  arrears  of  the  said  annuity. 

The  bond,  of  the  same  date  as  the  deed,  was  in  the 
penal  sum  of  4000/.;  and  recited  that  the  plaintiffs  had  con- 
tracted for  the  purchase  of  the  annuity,  and  recited  aTso 
that  the  deed  above  mentioned  was  conditioned  for  the  pay- 
ment of  the  annuity,  subject  to  a  proviso  for  the  repurchase 
of  it,  at  the  option  of  the  defendant,  upon  notice  and  pay- 
ment of  the  sum  of  2037/. 

The  warrant  of  attorney  was  of  the  same  date,  and  con- 
tained an  authority  to  appear  in  an  action  of  debt  upon  a 
certain  bond  under  the  seal  of  the  defendant,  bearing  even 
date  therewith,  for  the  sum  of  4000/.,  for  money  borrowed, 
at  the  suit  of  the  plaintiffs,  and  thereupon  to  confess  the 
action,  or  else  to  suffer  judgment. 

The  defeazance  recited  that  the  warrant  of  attorney  was 
given  for  better  securing  the  said  annuity,  '*  as  in  and  by 
the  said  condition  to  the  bond  referred  to  by  the  -warrsint 
6f  attorney  is  more  particularly  expressed ;"  and  declared 
that  if  the  annuity  should  be  iil  arrearby  the  space  of  21 
days,  it  should  be  lawful  for  the  plaintiffs  to  sue  out  execu- 
tion or  executions  upon  the  judgment,  by  one  oi*  more 
writ  or  writs  of  fieri  facias  de  bonis  ecclesiasticis,  or  de  bonis 
propriis,  or  both,  or  any  other  writ,  &c.  (as  in  the  deed). 

In  the  affidavit  of  the  defendant  it  was  stated,  that  upon 
the  treaty  for  the  sale  of  the  annuity  it  had  been  agreed 
that  the  deed,  bond,  and  warrant  of  attorney  should  be 
given  for  the  purpose  of  charging  his  benefices  with  the 
annuity. 

Sir  J.  Scarlett  and  F.  Pollock  now  shewed  cause.  This 
case  is  precisely  the  same  as  Gibbons  v.  Hooper  (ei).  In 
that  case  ft  motion  was  made  to  set  aside  three  warrants  of 

(a)  2  Born.  &  Adol.  734. 
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attorney  as  a  charge  upon  a  i)enefice  in  evasioff  of  IS  Eliz^ 
c.  20.  This  the  Court  refused  to  do;  and  Lord  Terderden 
there  says^  "  The  deeds  which  the  plaintiff  sought  to 
enforce  by  means  of  these  warrants  of  attorney  were  good 
as  grants  of  annuities,  though  void  so  far  as  they  went  to 
charge  an  ecclesiastical  benefice.  There  is  nothing  in  the 
defeasances  of  the  warrants  of  attorney  to  shew  that  they 
were  intended  to  bind  the  living  more  than  in  any  other 
case  where  a  clergyman  gives  the  same  security.  If  we 
held  these  void,  we  must  set  aside  every  warrant  of  attor- 
aey  given  by  a  clergyman  holding  a  benefice,  because  its 
effect  may  ultimately  be  a  sequestration  of  the  liviDg.  The 
only  question  before  the  Court  is,  whether  the  warrant*  of 
attorney  is  to  be  set  aside."  Tlie  argument  cannot  be 
better  presented  to  the  Court  than  was  done  in  that  case. 
In  answer  to  the  argument  against  the  validity* of  the  war- 
rant  of  attorney  in  that  case,  Parke,  J«  says,  ^'  Suppose  a 
bond  had.  been  given  for  payment  of  the  annuity/  would  it 
have  been  a  good  plea  to  an  action  -on  such  bond;  that  it 
was  .given  to  ^secure  the  annuity  by  means  of  a  sequestra- 
tion i"  .  The  principle  of  the  decision  of  the  Court  of  King's 
Bench  in  Gt66^ii«  v.  Hooper  was  afterwards  a&med  in 
Wynne  v.  Robinsfija  {a).  The  result  of  that  decision  is, 
that  if  a  beneficed-  clergyman  merely  grants  an  annuity 
without  charging  it  on  his  benefice^  and  gives  a  bond  and 
warrant  of  attorney  for  further  security,  the  whole  of  the 
instruments  are  valid*  On  the  other  hand«  if  be  grants  an 
annuity  charging  it  on  his  benefice,  and  the  deed,  bond, 
and  warrant  of  attorney  recite  that  they  are  given  for  the 
purpose  of  judgment  being  entered  op  and  the  living  se- 
questeredi  then  the  instruments  are  invalid*  In  Flight  v. 
Salter  (h)  the  warrant  of  attorney  recited  that  it  was  given 
to  the  intent  that  n  sequestration  might  be  obtained.  There 
is  no  intermediate  case  between  Ftigkt  v.  Salter  and  Gifh 
boiii  v.  Hooper,  viz.  where  the  grantee  of  the  annuity  by 
deed  seeks  to  charge  the  benefice,   and  the  warrant  of 

(a)  4  Bligh,  ?7,  New  Scries.  (b)  1  Bam.  &  Adul.  673. 
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attorney  and  boqdare  merdy  in  the'ordittary  form'.m  Which 

a  clergyman  w<otild  give  a  seourity  for  any  debt  he  ntfigbt   Qo^^^^k, 

happen  to  owe*     Tbie  is  the  case  before-  the  Court.    So  «• 

much  of  the  grant  of  the  annuity  as  charges  the  living  is 

bad;  the  bond  and  the  warrant  of  attorney  are  valid.  ' 

Foliett  in  support  of  the  rule.  It  is  not  intended  to 
impugn  the  decision  in  Gibbons  v.  HtK>per.  The  rule  laid 
down  by  the  Courts,  it  is  apprehended,  is  this: — If  it 
appear  that  the  warrant  of  attorney  was  given,  as  well  as 
the  deed,i  for  the  purpose  of  enabling  the  party  to  have 
recourse  to  the  benefice,  there  the  Court  will  set  aside  the 
warrant  of  attornisy;  but  if  the  warrant  of  attorney  be. in 
the  mef e  common  form,  so  that  nothing  on  the  face  of  the 
warraBt'  of  attorney  or  the  defeazance  shews  that  it  was 
intended  that  the 'party  should  have  recourse  to  the  benefice, 
and  ihtf  deed  eoxitaius  no  allusion  to  the  warrant  of  attor- 
ney^  4be  Couii  will  not  interfere.  ,The  attenti6ti '  of  the 
Court  has. not  been  drawn  to  the  efiidavit,  deed,  bond,'and 
warrant  of  attorney.  The  deed,  bond,  and  warrant  of  attorney 
are  executed  at  the  same  time*  The  deed  recites  that  the 
defendant iwai^  entitled  to  the  two  benefices;^ that  in  consi- 
deration of  2000/.  the  defendant  had  agreed  to  grant  the 
annuity,  and  that  the  annuity  should  be  fuither  secured  by 
bond  and  warrant  of  attorney,  with  judgment  to  be  enteried 
up  in  pursuance  of  sncb  warrant  of  attorney,  for  the  pur- 
pose of  charging  the  defendant's  benefices.  Then  follows 
the  grant  of  the  annuity,  changing  the  benefices  with  the 
payment  of.  it^  This  is  nola  grant'  of  an  annuity  similar 
to  that  in  the  caiaeoS  Gibbons  v.  Hooper.  Here,  the  grant 
in  terms  chargee  the  two  benefices^  the  glebe  lands,  and 
tithes.  It  is  expressly  declared  in  the  deed  that  the  warrant 
ef  attorney  is. given  for  the  purpose  of  issuing  a  sequestra- 
tion against  the  benefices*  That  distinguishes  this  case 
from-Gi^^irs  v.  Hoofer;  for  <in  tfaatcase  the  Court  mainly 
relied  on  the*  circumstance  that  the  grantor  of  the  annuity 
could  only  is^uc  the  sequestration  for  the  arrears  of  the 
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1333.        antiuity  tk«n  diie>  and  consequeutly  the  warrant  of  attorney 
CoiBMnoagt  ^^^^^  ^^^  operate  as  a  diarge  on  the  benefice  more  than 
»  any  other  warrant  of  attorney  given  for  a  debt.     It  is  stated 

in  the  affidavit,  and  is  not  contradicted,  that  the  deed> 
bond,  and  warrant  of  attorney  were  given  for  the  express 
purpose  of  charging  the  vicarage  and  curacy.  [LiUledale,  J. 
What  the  affidiavit  states  is  immaterial ;  we  can  only  look 
at  the  securities  which  are  given  to  enforce  the  payment  of 
the  money.]  The  defeazance  itself  to  the  warrant  of  attor« 
tiey  authorizes  the  defendants  to  issue  uji./a.  de  bonis  eccle^ 
aiasiicu  or  de  bimis  propriis.  The  whole  of  these  instra* 
ments  are  to  be  taken  together.  The  question  is,  whether 
on  the  deed,  bond,  and  warrant  of  attorney,  the  Court  are 
not  satisfied  that  this  warrant  of  attorney  was  given  for  the 
purpose  of  charging  the  benefices.  If  the  Court  are  so 
aatfsfied,  then  according  to  the  decision  in  FKghl  v.  Salter 
the  warrant  of  attorney  i»  bad.  In  Flight  t,  Salter  the 
grant  of  the  annuity  contained  a  covenant  by  Salter,  that  it 
should  be  lawful  for  Ffigkt,  immediately  after  the  execu- 
tion of  the  deed,  or  at  any  other  time,  to  procure  a  seques- 
tration against  Salter  in  respect  of  the  said  rectory,  by  virtue 
of  the  intended  judgment  to  be  entered  of  record,  and  to 
continue  such  sequestration  during  the  continuance  of  the 
annuity,  for  the  purpose  of  more  effectually  securing  the 
payment  thereof.  Here  the  deed  distinctly  shews,  that  the 
object  of  the  warrant  of  attorney  was  the  issuing  a  seques- 
tration against  the  benefices.  It  expressly  states  that  the 
warrant  of  attorney  was  given  for  the  purpose  of  being  a 
permanent  charge  on  the  benefices.  This  statement  is 
binding  on  the  parties,  although  the  defeazance  itself  con- 
tains no  precise  allegation  that  the  Ivarrant  of  attorney  was 
given  for  that  purpose.  Supposing  the  statute  of  Elizabeth 
did  not  exist,  and  the  plaintiffs  in  this  case  had  issued  a 
sequestration  upon  this  warrant  of  attorney,  the  parties 
would  be  allowed  to  continue  that  sequestration,  because 
when  the  defendant  came  to  set  aside  the  sequestration  it 
would  be  said  the  defeazance  refers  to  the  bond,  and  the 
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tMmd  to  the  anauity  deed>  and  that  the  deed  shews  that 
k  was  the  agreenaent  of  the  parties  that  the  sequestra* 
tion   should  fonii  a  permaoeot  charge.     The   object  of  ik 

getting  the  warrant  of  attorney  is,  that  it  shall  be  a  charge 
on  the  benefices.     The  principle  of  the  decision  of  the 
Court  in  Flight  v.  Salter  was  this,  that  the  party  there  bad 
attempted  to  do  indirectly  what  the  law  would  not  allow 
him  to  do  directly;  that  is,  by  the  warrant  of  attorney  and 
sequestration  he  had  attempted  to  make  a  permanent  charge 
on  the  benefice,  which  the  law  would  not  allow.     If  it  can 
be  collected  from  these  different  instruments  that  the  judg- 
ment to  be  entered  up  in  pursuance  of  the  warrant  of  attor- 
ney was  to  be  a  charge  on  the  benefices  to  secure  the  an- 
nuity, the  warrant  of  attorney  is  bad,  although  the  defeaz- 
ance  do  not  expressly  state  the  intention  of  the  parties. 
FUgkt  V.  Salter  is  precisely  in  point,  unless  it  t>e  held  that 
the  intent  of  the  parties  must  be  written  down  in  words  on 
the  back  of  the  warrant  of  attorney.     The  parties  would 
be  equally  bound,  whether  the  defeazance  to  the  warrant 
of  attorney  was  written  on  the  back  of  that  instrument,  or 
inserted  in  the  annuity  deed.     In  Gibbons  v.  Hooper  neither 
the  warrant  of  attorney  nor  the  defeazance  referred  to  the 
deed.     The  warrant  of  attorney  did  not  appear  to  be  part 
of  the  transaction.     The  ground  of  the  decision  in  that 
case  was,  that  it  did  not  appear  that  the  warrant  of  attor«> 
ney  had  been  given  for  the  purpose  of  issuing  sequestra* 
tion  against  the  benefice.     Here  it  being  expressly  stated  in 
the  annuity  deed  that  the  warrant  of  attorney  was  given  for 
the  purpose  of  creating  a  permanent  charge  on  the  benefices, 
and  the  warrant  of  attorney  referring  to  the  bond,  and  the 
bond  reciting  the  annuity  deed,  the  warrant  of  attorney  is 
had.    In  deciding  otherwise  the  Court  would  allow  a  party 
to  do  indirectly  that  which  he  cannot  do  directly. 

LiTTLEPALE^  J.— I  think  that  the  rule  in  this  case  should 
he  discharged.  In  Flight  v.  Salter  it  was  recited  in  the 
defeazance,  that  the  warrant  of  attorney  was  given  to  secure 
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the  annuity,  which  was  to  be  a  charge  on  the  living.  >  Here, 
_  the  warrant  of  attorney  is  only  in  the  common  form,  for  a 

9.  judgment  to  be  entered  up  and  execution  issue  as  dif- 

Lkytoh.  ferent  arrears  of  the  annuity  shall  be  unpaid.  The  warrant 
of  attorney  does  not  refer  to  the  deed.  It  is  true,'  it  men- 
tions incidentally  the  bond ;  and  the  condition  of  the  bond 
recites  the  deed,  but  the  warrant  of  attorney  itself  says, 
that  it  is  given  to  enter  up  judgment  to  secure  the  money 
in  the  bond.  I  do  not  think  this  warrant  of  attorney  can 
be  considered  to  operate  as  a  charge  on  the  living,  in  the 
same  mimner  as  the  warrant  of  attorney  was  held  to  do  in 
the  case  of  Flight  v.  Salter.  As  to  the  proviso  in  the  de- 
feazance,  that  a  fi*fa.  de  bonis  ecclesiasiids  may  be  taken 
out,  that  is  only  what  might  be  done  without  such  a  clause. 

Taunton,  J. — I  am  also  of  opinion  that  this  rule  should 
be  discharged ;  and  in  that  opinion  I  am  strongly  fortified 
by  the  decision  of  this  Court  in  Gibbons  v.  Hooper.  1 
perceive  that  T  was  a  concurring  party  in  that  judgment — 
I  hope  I  am  not  prejudiced  in  its  favour  on  that  account. 
If  f  was  disposed  to  place  reliance  on  that  case  alone,  I 
should  refer  to  the  authority  of  the  other  judges  who  coin- 
cided in  that  decision;  but  even  putting  that  case  com- 
pletely out  of  sight,  I  am  clearly  of  opinion  that  this  rule 
Object  of  13  should  be  discharged.  The  statute  of  13  £/iz.  c.  20,  by 
"^'  ^*  which  alone  this  Court  has  any  authority  on  the  subject^ 

was  not  made  for  the  purpose  of  setting  aside  annuities  or 
matters  of  that  description.  The  primary  object  of  that 
statute  was  to  avoid  leases  made  by  persons  not  ordinarily 
resident  and  serving  their  cures;  and  with  this  view  the 
principal  enacting  clause  is  framed.  This  was  one  of  the 
principal  objects;  and  Lord  Kenyon  declared,  in  Mouys  v. 
Leake  {a),  *'  that  the  reason  of  making  that  act  was,  because 
in  former  times  the  patron  sometimes  presented  a  needy 
incumbent,  who,  being  content  to  take  the  living  on  any 
terms,  agreed  to  grant  leases  in  favour  of  the  patron  him- 

(a)8T.R.  415. 
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self.*' (a)     In  the  concluding  part  of  the  clause  in  questioir        1833. 
are  these  words:  '  that  all  charginss  of  such  benefices'  shall    ^      '^^"''^ 
be  void ;  so  that  to  bring  a  case  within  that  statute  there  v. 

must  be  not  merely  an  agreement  to  charge,  not  merely  a 
contract  to.  charge,  but  there  must  be  an  actual  charging. 
Upon  this  ground  the  case  of  Flight  v.  Salter  was  decided; 
for  there  was  there  an  absolute  charging  of-  the  benefice 
itself,  «beciiii9e  in  that  case  the  warrant  of  attorney  recited, 
that  by  ah  indenture,  in  ccmaideration  of  a  certain,  siim  of 
money  paid  by  FJight,  Salter  had  granted  to  Flight  an 
annuity  of  SOO/.  for  100  years,  if  ISaiter  should  so  long  live. 
And  that  indenture,  which  is  recited  in  the  warrant  of 
attorney,  contained  a  covenant  by  Salter,  thatitshould  be 
lawful  for  Flight,  immediately  after  the  execution  of  the 
deed,  or  at  any  other  time,  to  procure  a  sequestration 
against  Salter  in  respect  of  his  rectory,  by  virtue  of  the 
intended  judgment;  and  to  continue   such   sequestration 
during  the  continuance  of  the  aiiquity,  for  the  purpose  of 
more  effectually  securing  the  payment  thereof.     The  deed 
was  embodied  in  the  warrant  of  attorney,  and  might  pro- 
perly be  said  to  be  incorporated  therewith  and  to  form  part 
of  it.     It  appears  that  the  agreement  also  was,  thai  the 
sequestration  should  forthwith  issue  and  should  be  con-: 
tinued,  although  no  default  in  the  payment  of  the  annuity 
might  have  taken  place;  and  whether  the  annuity  was  paid 
or  unpaid,  the  sequestration  was  in  either  case  to  issue. 
The  sequestration  must  have  been  a  continuing  one,  and 
operating  directly  as  a  '  charging  of  the  benefice.'     It  was 
a  continued  incumbering  on  the  benefice,  even  although 
the  annuity  should  have  been  punctually  paid.     Then  the 
warrant  of  attorney  contained  this  clause:  ''.It  is  hereby 
declared  and  agreed,  that  these  presents  are  executed  and 
given,  and  the  judgment  to  be  entered  on  record  pursuant 
thereto  is  to  be  so  entered  for  the  purpose  of  securing  the 
said  annuity  of  300/.  at  the  time  and  in  the  manner  afore- 
said,  and  to  the  end  and  intent  that  a  sequestration  may  be 

(a)  Vide  Doe  d.  Broughton  y.      Cressw.  344 ;  5Aaw  v.. Pri/eA«r(/,  5 
Gti//fy,4M.&R.249;  9  Barn.  &      M.&R.  180;  10  B.&C.  241. 
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])a33.  obtained  or  procured  aad  cootioued  by  Flight,  bis  execu- 
tors &c.^  pursuant  to  the  hereinbefore  recited  indenture." 
Vr  This  the  Court  considered  as  amounting  to  an  express 
Laytoit.  charging  of  the  benefice ;  and  therefore  they  held  the  case 
to  be  within  the  statute.  In  that  opinion,  if  it  be  at  all 
necessary,  I  express  at  the  present  moment  my  entire  con« 
Gurrence.  But  how  stands  the  present  case  f  This  annuity 
is  secured  by  a  deed,  in  which  undoubtedly  there  is  a 
recital  or  statement  that  it  is  intended  that  the  benefices 
shall  be  charged  with  the  payment  of  the  annuity;  ^nd  it 
that  deed  had  been  incorporated  with  this  warrant  of  attor- 
ney, and  if  the  defeazance  bad  stated  that  the  warrant  of 
attorney  was  given  to  effect  the  same  purpose  with  that 
mentioned  in  the  annuity  deed,  then  the  case  would  have 
been  the  same  as  that  of  Flight  v.  Salter;  but  this  is  not 
so.  Here,  there  is  also  another  instrument — the  bond. 
That  bond  is  only  conditioned  for  the  due  and  punctual 
payment  of  the  annuity,  and  is  a  mere  collateral  security. 
The  annuity  is  also  secured  by  the  warrant  of  attorney, 
which  it  is  true  refers  to  the  bond ;  but  this  mere  reference 
has  not  the  effect  of  incorporating  the  annuity  deed  with 
the  wariant  of  attorney  and  defeazance.  The  reason  for 
referring  to  the  bond  in  the  warrant  of  attorney  is  merely 
to  shew  that  the  object  of  these  two  instruments  was  iden- 
tical; via*  to  secure  the  same  annuity.  The  warrant  of 
attorney  in  this -case  says,  **  Now  it  is  declared  and  agreed 
between  the  said  parties^  that  when  and  as  often  as  the 
said  annuity,  or  any  part  thereof,  shall  be  in  arrear  and 
unpaid  by  the  space  of  £1  days  next  after  any  of  the  di^s 
and  times  so  iippointed  for  the  payment  thereof  as  afore^ 
said,  then  and  in  such  case  it  shall  be  lawful  for  the  grantees 
to  sue  out  suck  execution  or  executions  upon  the  said 
judgment,  by  one  op  more' writ  or  writs*  of  fi*/a^  debotm 
ecoksiattkii  or  de  bank  propriis,  or  bodi,  or  any  other  writ 
or  writs,  or  to  take  and  adopt  such  other  proceeding  or 
proceedings  as  they  shall  think  fit  for  the  recovery  ef  the 
said  annuity."    This  gives  no.  power  which  an  ordinary 
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grantee  of  an  annuitj^  would' not  have.    There  is  merely  a 
power  to  »ue  out  aoy  executiou,  of  which  the  writ  of fi,  fa.   cqTebrqqkb 
dff  bonis  ecclesiasticis  is  one,  after  the  annuity  shall  have  V' 

been  so  many  days  in  arrear.  And  it  is  to  be  observed 
that  it  provides  that  security  for  the  payment  of  the  annuity 
only  when  it  is  in  arrear,  I  cannot  distinguish  this  from 
die  case  of  any  other  warrant. of  attorney  given  by  a  clergy- 
man for  the  security  of  a  debt,  in  which  it  is  a  possible 
consequence  that  the  benefice  may  be  taken  in  execntion. 
I  really  cannot  by  any  means  distinguish  this  case  from  the 
case  of  Gibbons  v.  Hooper.  They  appear  to  me  to  be  the 
same  in  almost  all  the  circumstances.  Upon  the  whole  I 
think  it  is  clearly  distinguishable  from  the  caseof  2%jgAt 
T.  Salter,  in  this,  that  there  the  warrant  of  attorney  operating 
as  an  express. charge  upon  the  living,  a  sequestration  might 
have  issued,  although  the  annuity  were  not  in  arrear,  and 
might  have  continued  as  a  security  for  future  payments ; 
wherisas  here  the  benefices  can  be  taken  in  execution  only 
on  the  annuity's  being  in  arrear. 

PATTBaoNy  J. — I  am  entirely  of  the  same  opinion.  The 
rule  should  be^  discharged.  Mr.  FoUeU  asks,  is  it  neces- 
sary that  the  intent  of  the  parties  should  appear  on  the 
warrant  of  attorney  itself?  I  do  not  mean  to  say  that  it  ia 
necessary  that  tfae  intent  of  the  parties  should:  appear  on 
the  warrant  of  attorney  or  defeazance,  but  this  I  say,  that 
it  should  appear  on  the  warrant  of  attorney  and  defeasance, 
that  the  intention,  whatever  it  may  have  been,  was  carried 
into  effect*  Now-  in  the  defeazance  on  this  warrant  of 
attorney,  whatever  may  have  been  their  intent,  it  ia  quite 
clear  that  they  have  not  carried  that  intent  into  effect;  for 
tfae  defeazance  does  not  make  the  warrant  of  attorney,  or 
the  judgment  to  be  entered  on  it,  a  charge  on  the  estate. 
So  that  the  sequestration  can  be  issued  immediately,  and 
continued  froqn  time  to  time.  The  defeazance  only  autho- 
rizes the  istuing  of  the  sequestration,  that  is,  a  writ  oifi.fa. 
d%  bonis  ecclesiasticis,  in  case  the  annuity  shall  be  in  arrear. 
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1833.  for  the  purpose  of  levying  the  arrears.     As  soon  as  that 

^^'^^'**^  purpose  is  effected  according  to  the  defeazancei  there  is  an 

^.  end  of  the  sequestration,  or  rather  of  the  Ji,  fa.  de  bonis  eccle^ 

Laytobt.  siasticis,  which  is  not  the  sequestration^  but  that  upon  which 

Fufk,debonu  a  sequestration  issues.     The  only  difficulty  I  felt  was  upon 

how'ftH-'a"'  ^^®  oature  of  that  writ,  which  in  the  books  is  said  to  be  a 

continuing  coiitinuiftg.  writ.     It  is  true  that  it  is  a  continuing  writ  in 

writ 

general;  but  how  continuing?  Continuing  until  all  that  has 
been  commanded  to  be  levied  is  levied.  All  that  can  be 
levied  under  it  here  is,  so  much  of  the  annuity  as  was  iA  arrear 
at  the  time  when  the  writ  issued.  It  seems  to  me,  therefore, 
that  it  caunot  possibly  be  said,  looking  at  the  warrant  of 
attorney  and  defeazance,  that  this  warrant  of  attorney  can  be 
made  to  operate  as  a  perpetual  charge  on  the  ecclesiastical 
benefice.  Mr.  FolleU  says,  that  the  deed  expresses  that  it  is 
so  to  operate.  It  may  be  so ;  but  I  say  that  intention  has 
ttot  been  carried  into  effect.  I  therefore  see  nothing  to  au* 
tborize  us  to  set  aside  the  warrant  of  attorney.  I  was  not 
in  Court  when  Gibbons  v.  Hooper  was  decided ;  but  I  per- 
fectly agree  with  what  was  stated  by  the  Court  in  every 
part.  In  Kirtew  v.  Butts  (a)  we  certainly  proceeded  entirely 
on  the  ground  that  we  could  not  set  aside  the  warrant  of 
attorney,  when  the  defeazance  did  not  express  that  it  was  to 
operate  as  a  continuing  charge  upon  the  living.  The  Court 
would  set  aside  any  execution  which  operated  in  that  way. 

Motion  to  sat       Sir  J.  Scarlett,     In  the  unreported  case  of  Moore  v. 
aside jadf-        Ramsdeti,  the  same  point  was  decided.     It  is  usual  to  dis- 

Bed  upon  an     charge  the  rule  with  costs :  which 

illegal  consi- 

derauon,  pn^^  j^^j^j 

said  to  be  in 

the  nature  of 

an  application      LiTTLEDALB,  J. — I  apprehend  that,  according  to  the 

of  ^  ^^^  usual  course  of  practice,  the  rule  must  be  discharged  with 

costs.     It  is  something  in  the  nature  of  an  application  to 

the  Court  on  the  ground  of  irregularity. 

Rule  discharged,  with  costs. 

(a)  2  Bam.  &  Adol.  736,  n. 
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Doe  dem.  William  Smith  v.  Pike  aod  Higiiett. 

xUIECTMENT  for  a  dwelling-house  or  cottage  and  gar-  ^.,  douee  in 
den  in   the   parish  of  Burbagc,   Wiltshire.     At  the  trial  Sg",^^;!^!^ 
before  Taunton,  3,  at  the  Salisbury  spring  assizes,  1830,  the  fits;  in  the  life- 
following  facts  appeared: — By    indenture  of  29th   April,  enters  and 
1749,  between  John  Smith  of  the  first  part,  Mary  Ellon  of  takes  the  pro- 

1  t  1    /^-Tf  1    r>        /•     f     *•    1         1  •    t  fitsdunngSO 

the  second  part,  and  (jiioert  and  Dnrnjora  of  the  thud  years,  to  his 

part,  John  Smith  conveyed  the  premises  in  question  (inter  ^1^"  "^^-  /^* 

^^  uieSa     ^'7  nis 

alia)  to  Gilbert  and  Durnford  and  their  heirs,  to  the  use  of  issue  in  tail, 

John  Smith  until   marriage  with  Mary  Elton,   and   after  JJl^n^B^^^anti 

marriage  to  the  use  of  John  Smith  for  life,  remainder  to  is  not  bound 

Gilbert  and  Durnford  to  preserve  &c.,  remainder  to  the  ^1,^  possession 

wife  for  life  in  bar  of  dower,  remainder  to  the  heirs  of  the  of  ^-  ^^^  "^^ 

,  To*i-r        adverse. 

body  of  the  husband  and  wife,  reversion  to  J.  Smith  in  fee.      Where  a 

The  marriage  took  place  on  the  1st  Mav,  1749.     J.  and  judge  left,  as  a 

,  '  .  question  for 

M,  Smith  had  issue,  their  only  son  John  Smith,  born  on  the  the  jury,  a 
24th  March,  1752.     M.  Smith  died  in  1759,  and  J.  Smith,  S^|[Sevi. 
the  settlor,  in  17G7.     On  the  26th  June,  1774,  John,  the  dence  could 

only  be  deter* 

son,  married  Elizabeth  Coblj/n,  and  by  her  had  issue  the  niined  one 

claimant,  born  26lh  May,  1778.     Jo/;w,  the  son,  died  in  way,  and  the 
my  .  .  .  jury  found  a 

1823.     The  seisin  of  J,  Smith,  the  settlor,  was  proved,  verdict  against 

and  it  was  shewn  that  after  his  death  his  son  John  took  ^1|® ^^^''^u^^* 

the  Court  re- 

the  rents  until  1795.     After  that  period  the  premises  were  fused  to  grant 
enjoyed    by  the  father  of  the  defendant   Pike,  to  whom,  otherwise  ' 
according   to    the   verbal   statement   of  a   witness,  John  than  upon 
Smithf  the  son,  had  sold  the  property  (a).     The  defend-  ^jJtg, 
ant  claimed  as  heir,  and  Highett  as  mortgagee,  of  the  elder 
Pike.      It  was  contended  by  Wilde,  Serjt.  and  Bingham, 
on  the  part  of  the  defendants,  that  the  possession  of  the 
Pikes  unexplained  must  be  taken  to  be  adverse.     For  the 
plaintiiT  it  was  answered,  by  Erskine  and  Manning,  that 
admitting  that  an  adverse  possession  for  20  years  against 

(a)  It  is  understood  that  John     a  fraud  which,  as  Wiltshire  is  not 
Smith,,  die  son,  had  in  fact  con«     a  register  county,  hn  had  no  difli* 
veyed  lo  Pike  by  lease  and  ivleasc,      cuhy  in  eftecring. 
&uppre!»sing  the  settlement  of  1749 ; 

c  c 
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J.  Smith,  the  son,  would  have  barred  the  entry  of  William, 
and  that,  as  held  by  the  Court  of  Common  Pleas  in  Tolson  v. 
Kaye  (a),  no  new  rights  of  entry  accrued  to  ibe  succemve 
issues  in  uil,  yet  there  was  nothing  in  this  case  from 
which  ftuch  adverse  possession  could  be  inferred;  that  ibe 
Pikei  might  have  received  the  rents  to  the  use  of  Jokn 
Smith,  (h£  sop,  and  if  not,  the  laUer  might  have  rightliiily 
conveyed  to  Pike  bis  own  life  interest;  that  the  Court 
would  not  presume  that  the  tenant  ip  tail  had  wrongfully 


(a)  3  Brod.  &  Bing.  217,  and 
6  B.  Moore,  542,  uhere  it  was 
held,  diat  the  %0  yean  within 
which  a  writ  of  fonnedon  in  de- 
scender must  be  sued  uuder  21 
Jac.  1,  c.  16,  8.  1,  begin  to  hin 
against  the  present  and  alt  future 
issue  in  tail,  when  the  title  de- 
scends to  theirs/  issue  entitled  to 
take  ader  the  conimenceinent  of 
the  adverse  seisin.  This  decision 
B|ipears  to  have  pooceeded  chiefly 
upon  the  construction  put  by  the 
defendant's  counsel  (Mr.  Serjt. 
Hultock)  upon  tlie  words  **fir$t, 
descended,  or  fallen,"  which  was 
aasuoied  to  refer  to  the  descent 
from  the  donee  to  xh^firtt  issue  in 
tail.  It  seems  probable  that  when 
the  words  ''  first,  descended,  or 
fallen"  were  adopted  by  the  iegis^ 
lature,  '<  first"  was  employed  in 
the  same  almost  redundant  sense 
in  which  it  is  frequently  used 
in  acts  of  parliament,  to  exclude 
the  possibility  of  supposing  that 
because  the  right  or  cause  of  ac- 
tion was  in  its  nature  continuing^ 
the  period  of  limitation  was  not  to 
be  calculated  from  the  coramence-> 
ment  of  such  continuing  right. 
Thus  in  0  Geo,  3,  c.  1()»  s.  1,  the 
crown  is  prohibited  from  enforcing 
"  any  right  or  title  which  hath  not 


Jint  accrued  or  grown,  or  shall  not 
hereafter  jCrsf  accrue  or  grow  with- 
in the  space  ai  60  yean  neU 
before  die  filin|^  issuing,  or  csoaii- 
mencing  of  any  such  action  &c.'' 
In  Stowd  V.  Lord  Zouch,  Plowd. 
974,  the  Court  were  divided, 
two  judges  (SnUhcai  and  We$Un) 
against  two  CDjfer  and  Cailime), 
upon  the  question  whether  each 
successive  issue  in  tail  had  five 
jeara  to  avoid  a  fine  levied  by  the 
discontinuance  of  the  ancestor. 

Sir  TkomoM  JoneSf  who  was  one 
of  tlie  judges  that  decided  the 
EarlofDeHnf%  case,(T.Jone8,flS7, 
%  Show.  104,  Pollesf.  491,  &ir  T. 
Raym.  260,)  appears  to  have  ap- 
proved of  the  opinions  of  Soutkcot 
and  H^eston,  in  favour  of  the  suc- 
cessive issues  in  tail. 

In  Tottaa  v.  JLaye  a  writ  of 
error  was  brought  in  K*  B«  upon 
the  judgment  in  C.  P.,  but  the 
plaiutiff  was  compelled  to  compro^ 
mise  or  abandon  his  claim  from 
want  of  means;  as,  if  he  had  stto> 
ceeded  in  reversing  the  judgment, 
he  roust  have  gone  down  to  try 
every  one  of  the  thirty  issues  in 
fact,  behind  which  the  tenant  had 
been  allowed  to  intrench  himself, 
before  he  would  have  been  enti- 
tled to  judgment  ^iiod  recuperet. 
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conveyed  a  greater  estate  than  he  was  himself  possessed  of; 
and  that  if  a  recovery  had  been  suffered  the  tenant  would 
have  no  diflicuity  in  producing  the  evidence.  The  learned 
judge,  however,  directed  a  nonsuit,  and  refused  to  reserve 
the  point.  In  the  following  term  Erskine  obtained  a  rule 
niisi  to  set  aside  the  nonsuit  upon  the  grounds  insisted  on 
at  the  trial;  against  which,  in  Hilary  term  183^, 

F.  Pollock  and  Bingham  shewed  cause.  The  elder 
Pike  held  the  property  for  more  than  ^  years  during  the 
life  of  John  the  son.  This  possession  was  adverse  to 
John  the  son^  and  his  entry  being  barred  by  20  years 
acquiescence,  no  new  right  of  entry  accrued  to  his  son  upon 
his  death;  IWson  v.  Kaye.  The  possession,  though  adverse, 
is  not  necessarily  wrongful,  as  the  tenant  in  tail  may  have 
conveyed  to  Pike  by  fine  or  by  recovery,  and  as  a  wrong 
will  not  be  presumed,  it  must  be  taken  that  this  long  pos- 
session Is  referable  to  some  conveyance  by  fine  or  recovery, 
which,  if  no  such  assurance  had  existed,  might  have  been 
easily  disproved  by  a  search  in  the  proper  repositories. 

Manning  and  Follett  contri.  The  title  of  the  lessor  of 
the  plaintiff  was  made  out,  and  that  title  not  being  met  by 
any  proof  of  adverse  possession,  the  plaintiff  was  entitled 
to  recover.  The  case  would  have  been  less  favourable  if 
the  claimant's  father  had  never  been  in  possession/  but  he 
having  been  in  possession,  the  bare  perception  of  rents  and 
profits  by  another  for  twenty  years  does  not  create  such 
an  adverse  possession  as  shall  bar  the  right  of  entry  by 
force  of  the  statute  of  limitations.  In  a  question  of  adverse 
possession  the  issue  lies  on  the  party  setting  it  up.  A 
wrongful  possession  cannot  be  presumed;  Hall  v.  Jioe{(C), 
Reading  v.  Rawsterne  (h),  J.  Smith,  the  father  of  the 
claimant,  had  a  right  to  convey  away  the  land  for  his  own 
life.     This  is  the  only  estate  which,  as  tenant  in  tail,  he 

(a)  5  B.  &  Aid.  C90;  per  Bay-       '  (b)  S  Lord  Ilaym.  830,  second 
ley,  J.  point. 

C  C  2 
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could  rightfully  make,  and  if  he  had  affected  to  convey  a 
fee  simple  by  lease  and  release,  the  law  would  have 
restricted  the  operation  of  the  conveyance  to  the  simple 
grant  of  an  estate  for  the  life  of  the  releasor.  If  the  estate 
tail  was  absolutely  destroyed  by  a  recovery,  or  barred  as 
against  the  issue,  by  a  line  with  proclamations,  it  would 
have  been  competent  to  the  defendant  to  produce  such 
document  at  the  trial.  It  could  not  be  incumbent  on  the 
plaintiff  to  shew  that  no  such  instrument  existed,  because 
the  mere  perception  of  rents  and  profits  by  the  Pikes  did 
not  point  to  such  assurance  as  necessary  to  account  for 
such  perception,  which  might  be  referred  to  an  express  grant 
for  life;  to  a  conveyance  by  lease  and  release  in  fee,  which 
would  operate  as  a  grant  for  life;  or  evca  supposing  the 
conveyance  to  be  such  as  to  defeat  the  estate  tail,  that 
effect  might  have  been  produced  by  a  feoffment  with  war- 
ranty,  binding  the .  lessor  of  the  plaintiff,  if  lineal,  with 
assets,  and  if  collateral  even  without  assets.  As  no  search 
would  have  enabled  the  plaintiff  to  ascertain  whether  any 
conveyance  of  the  closes  adverted  to  had  been  executed, 
he  was  not  bound  to  institute  an  inquiry,  in  the  result  of 
which,  even  if  he  found  no  fine  or  recovery,  he  could  place 
no  confidence.  The  possession  by  the  Pikes,  even  during 
the  lifetime  of  the  claimant's  father,  was  not  adverse  to  the 
estate  tail.  If  it  had  been  so,  a  question  might  have  arisen 
whether,  upon  the  death  of  his  father  seven  years  ago,  a 
new  right  of  entry  did  not  accrue  to  the  lessor  of  the  plain- 
tiff. Under  the  old  statute  of  limitations,  32  Hen.  8,  c.  2, 
though  formedon  in  the  remainder,  and  formedon  in  the 
reverter,  were  limited  to  50  years  after  right  of  action 
accrued,  no  such  restriction  was  imposed  upon  issues  in 
tail,  who  might  still  bring  their  formedon  in  the  descender 
at  any  distance  of  time.  The  statute  of  21  Jac.  1,  limits 
writs  of  formedon  in  the  descender  to  20  years  after  title 
descended  or  cause  of  action  happening.  The  Court  of 
Common  Pleas,  in  Tolson  v.  Kaj/e,  has  carried  the  restric- 
tion much  further,  it  is  conceived,  than  was  intended  by 
the  framers  of  the  latter  statute;  for  they  can  hardly  be  sup- 
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posed  to  have  intended  by  a  side-wind  to  introduce  a  new 
mode  of  eluding  the  statute  de  donis,  without  fine  or  reco- 
very, in  cases  where  the  tenant  in  tail  happened  to  live  v. 
20  years  after  parting  with  the  possession  of  the  entailed 
property.  A  writ  of  error  is  now  pending  in  this  Court 
upon  the  judgment  of  the  Court  of  Common  Pleas  in 
Tohon  V.  Kaye,  upon  which  errors  have  been  assigned. 

Cur.  adv.  vult. 

Lord  Tenterden,  C.J.  in  the  course  of  Trinity  term 
delivered  the  judgment  of  the  Court. 

The  premises  sought  to  be  recovered  had  been  in  the 
possession  of  the  Pikes  for  50  years  before  the  death  of 
the  claimant's  father,  and  for  seven  years  afterwards.  We 
are  of  opinion  that  the  possession  cannot  be  taken  to  be 
adverse.  It  was  contended  by  the  defendant  at  the  trial, 
that  the  possession  must  be  taken  to  have  been  adverse  to 
the  title  of  the  father,  and  that  the  issue  in  tail  is  barred 
when  there  has  been  an  adverse  possession  for  20  years 
against  his  ancestor.  The  argument  on  the  part  of  the 
plaintiff  appears  to  have  been  put  entirely  on  the  ground  of 
the  probability  that  the  rent  was  received  by  the  Pikes  to 
the  use  of  the  tenant  in  tail  (a).  The  attention  of  the 
learned  judge  was  not  drawn  to  the  case,  that  the  percep- 
tion of  the  rents  by  the  Pikes  might  be  referred  to  such  a 
conveyance  as  a  tenant  in  tail  is  authorized  by  law  to  make. 
The  words  of  the  statute  21  Jac.  1,  c.  16,  are,  '•  that  no 
person  shall  ra*ake  any  entry  into  ahy  lands,  tenements  or 
hereditaments,  but  within  20  years  next  after  his  or  their 
right  or  title,  which  shall  hereafter  first  descend  or  accrue 
to  the  same,  and  in  default  thereof  sudi  persons  so  not 
entering  and  their  heirs  shall  be  utterly  excluded  and  disa- 
bled from  such  entry  after  to  be  made.''     Here  the  father 

(a)  The  learned  judge  had  re-      confined  his  observations  to.  this 
ported  only  the  argument  addressed      poi  nt. 
to  him  by  Mr.  Er shine,  who  had 
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18SS.         bad  entered  after  the  remainder  in  tail  limited  to  bim  bad 
,/^^      taken   effect,  so  that  the  case  does  not  fall  within  the 
o.  express  terms  of  the  statute,  which  bars  all  persons  and 

^'**  their  heirs  not  entering  within  SO  years  after  their  right  or 
title  shall  first  accrue.  One  of  the  witnesses  dropped  an 
expression  from  which  a  sale  might  be  inferred.  The 
father  may  have  sold  an  estate,  so  as  to  make  a  title  against 
himself,  but  he  could  not  bar  his  son  except  by  fine  or 
recovery.  The  long  possession  by  the  Pikes  may  have 
originated  in  a  conveyance  by  lease  and  release,  in  which 
case  the  possession  could  not  be  adverse  to  the  title 
of  the  issue  in  tail.  It  could  not,  therefore,  be  incum- 
bent on  the  plaintiff  to  explain  the  possession  of  the  de- 
fendants, and  to  negative  a  conveyance  by  fine  or  recovery. 
.We  are  of  opinion  that  this  case  must  be  referred  to  ano- 
ther jury. 

Rule  absolute. 

On  the  second  trial,  before  Gaselee,  J.  at  the  Saliabury 
apring  assises  1B32,  upon  the  cross-examination  of  the 
witness  who  proved  the  pedigree,  he  stated  that  the 
claimant  was  the  eldest  son  of  John  Smith  born  in  wedlock; 
but  that  two  or  three  years  before  his  marriage  he  had  a 
son  Johu  by  Etizabtih  CoUyn  thea  a  servant,  tliat  this  Johm, 
who  bore  hb  fathei's  name  of  Staiih,  went  for  a  soldier, 
and  was  reported  to  have  married  and  left  children,  bot 
had  not  been  heard  of  for  seven  or  eight  years.  Upon 
this  the  defendant's  counsel  contended  that  the  posses- 
sion was  adverse,  and  cited  Tokon  v.  Kaife{a\  Doc  v. 
Prosser  {b),  Page  v.  Selfbif  (c) ;  that  John  Smith  might 
have  conveyed  the  premises  by  lawful  conveyance,  for 
which  he  cited  3  Tho.  Co.  Lilt.  93;  u.;  and  tl»at  by 
the  descent  from  Pike  the  father  to  Pike  the  defend- 
ant, the  entry  of  the  lessor  of  the  plaintiff  was  tolled; 


(a)  Ante,  and  see  Cottereti  ?.         (b)  i  Cowper,  217. 
Button,  4  Taunt.  826.  (c)  Buller's  N.  P.  1(»,  b. 
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^Fbe  dcfeodaol  called  no  witoesses.    The  learned  judge         t833. 

told  the  jury  thai  it  was  for  them  to  say  whether  Jolm,  the 

cMer  brolber  of  ibe  clajinaat,  was  legitimate,  and  that  if  be 

was  fooml  to  be  lUegitiDiatc,  the  questions  would  arise 

wbetbcr  tbe  possession  of  the  Pik€$  was  adverse^  and 

wbetber  tbe  entry  of  tbe  lessor  of  Ibe  ptaintiff  was  tolled* 

Tbe  jury  said  that  it  was    not  proved  that  Johi  was 

iUegilimale.     Upon  which  tbe  learned  judge  answered, 

then   it  is  proved  that  he  is  legitimate,  and  be  has  left 

cbiMrcn*    Tbe  jury  found  a  verdict  for  tbe  defendants. 

In  tbe  following  term  Coleridge,  Serjt*  obtained  a  rule  nisi 

for  a  new  trial,  on  the  ground  that  there  was  no  evidence 

to  warrant  tbe  verdict,  and  that  tbe  plaintiff  bad  been  taken 

by  surprise,  having  no  suspicion  that  bis  illegitimate  brother 

was  to  be  set  up  to  defeat  his  claim;  against  which 

Bingham  now  shewed  cause.  The  plaintiff  cannot  rely 
upon  the  ground  of  surprise,  as  he  has  filed  no  affidavit  in 
support  of  it.  Tbe  defendant  has  relied  all  along  upon 
this  defect  in  the  title  of  the  lessor  of  the  plaintiff.  It  was 
incumbent  on  the  plaintiff  to  shew  that  his  lessor  was  the 
eldest  son  of  the  donee  in  tail,  and  therefore  he  was  bound 
to  prove  most  distinctly  that  tbe  elder  brother  was  illegiti- 
mate. This  he  has  failed  to  do.  He  proved  a  search  for 
children  of  John  and  Elizabtth  Smith  in  the  parish  in  which 
they  were  married.  He  should  have  examined  the  regis- 
ters of  tbe  adjoining  parishes  (a), 

Coleridge,  Serjt.  and  Manning,  contr^,  were  stopped  by 
the  Court. 

By  (be  Court. — This  rule  must  be  node  absolute,  but 
ft  win  be  on  payment  of  costs> 

(a)  In  the  register  of  the  parish  entry,  though  it  had  been  examined 

m  wliieb  JSiitmMk  Ctibfym.  lived  and  Imnteribed  by  ihe  defendant, 

before  her  marriage,  the  entry  of  was  not  known  to  the  lessor  of  the 

the  baptism  of  her  soy  John,  de-  ptainti(f  antil  after  the  second  trittl. 
scribed  him  as  illegitinuite.    This 
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1333.  For  ihe  plaintiff  it  was  submitted,  that  this  was  not  the 

ordinary  case  of  a  verdict  against  evidence;  that  here  there 
was  no  evidence  which  ought  to  have  gone  to  the  jury  ou 
the  question  of  legitimacy,  as  the  only  person  who  spoke 
to  the  existence  of  an  elder  brother,  distinctly  stated  that 
he  was  illegitimate;  that  the  submitting  such  evidence  was 
a  miscarriage  in  the  learned  judge,  equivalent  to  a  mis- 
direction, and  was  equally  prejudicial  to  the  plaintiff  as  the 
former  nonsuit;  and  that  the  effect  of  imposing  upon  the 
lessor  of  the  plaintiff  the  payment  of  costs  on  both  sides 
now,  in  addition  to  his  own  costs  of  the  first  trial,  would  be 
to  deprive  him  of  his  estate  without  any  default  in  him. 
The  Court,  however,  said  that  the  case  must  take  the 
usual  course  of  new  trials  after  verdicts  against  evidence. 

Rule  absolute  on  payment  of  costs. 


Dean  and  another  v.  JamBs. 

Where  a  debt   ASSUMPSIT  for  goods  sold  and  delivered.     Plea,  first, 

js  assigned,  ^  ° 

unless  notice     non  assumpsit,  except  as  to  20/.  parcel  &c. ;  secondly,  the 
debtor  "the  *^  bankruptcy  of  the  plaintiff.  Dean,  whereby  certain  assignees 

asbignor  must    A.R.^J, D.  became  entitled  to  all  the  estate  and  interest  of 
be  considered     -rw        •      i       i   i  r  i  r        •       •      i 

as  continuinc'    Ueitn  Ilk  the  debts,  sums  of  money,  and  causes  or  action  m  the 
withm  the  pur-  declaration  mentioned,  except  &c.:  thirdly,  as  to  the  *iOl.  a 

view  of  the  .       .  , 

bankrupt  acts,  tender.     The  replication  to  the  second  plea,  so  far  as  the 

to  have  the       game  plea  relates  to  the  sum  of  30/.  other  parcel  &c.  precludi 
order  and  dis-  '^  ^  ^  .  . 

position  of  the  non,  because  the  promises  in  the  declaration  mentioned, 

notice  to  the     ^^  ^^^  ^^  *^^  same  relate  to  the  said  sum  of  30/.  other 

debtor  of  the     parcel   &c.   were   made    after   the    assignment   under   the 

assignment.      •  lAtui  j-  ^ 

So,  where  one  bankruptcy,  absque  hoc,  that  all  the  estate  and  interest  of 

of  two  co-det-   D^an  in  the  said  sum  of  30/.  other  parcel  &c.  and  the  said 

tees  releases  .        ,  *  , 

his  interest  to   causes  of  action  in  respect  thereof,  were  bargained  and  sold 

his  companion. 

An  allegation  in  pleading  that  a  debt  has  been  assigned  does  not  import  that  notice  of 
the  assignment  has  been  given  to  the  debtor. 

Held,  that  a  pica  of  a  tender  of  20/.  is  supported  by  evidence  of  the  tender  of  a 
larger  sum,  though  such  larger  sum  was  tendered  as  tlie  sum  ivhich  the  creditor  was  to 
receive,  and  not  as  the  sum  out  of  which  he  was  to  take  the  SO/. 
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to  the  said  A.  R,  and  J.  D.  modo  et  forni&;  concluding  with 
a  verification.  The  replication  as  to  the  residue  of  the  second 
plea,  precludi  non,  because  Dea;/,  before  he  became  a  bank- 
rupt, by  indenture  between  Dean  of  the  one  part  and  Davits 
of  the  other  part,  for  a  good  and  valuable  consideration  him 
thereunto  moving,  assigned,  transferred,  and  set  over  (a)  unto 
Davies  (inter  aKa)  all  the  right,  title,  interest,  property,  ckim, 
and  demand  whatsoever  of  Dean,  of,  in,  to,  from,  out  of  and 
upon  the  said  residue  of  the  said  several  sums  of  money  in 
the  said  declaration  mentioned,  over  and  above  the  said  sums 
of  20L  and  30/.  parcel  &c.,  by  virtue  whereof  Davies  was  and 
is  solefy  entitled  to  such  residue.  Averment,  that  the  action 
is  brought  by  and  in  the  names  of  both  plaintiffs  to  recover 
damages  in  respect  of  the  premises  mentioned  in  the  declara* 
tion,  so  far  as  the  same  relate  to  such  residue,  for  the  use 
and  benefit  of  Davies  solely  and  at  his  request,  and  that  so 
far  as  relates  to  the  promises  relating  to  such  residue.  Dean 
is  named  in  the  declaration  as  a  trustee  for  the  purpose 
aforesaid,  and  not  otherwise;  concluding  with  a  verification. 
Replication  to  the  third  plea,  taking  issue  on  the  tender. 
Rejoinder  to  the  first  replication  to  the  second  plea,  that  all 
the  estate  and  interest  of  Dean  of  and  in  the  said  30/.,  and 
the  said  causes  of  action  in  respect  thereof,  were  bargained, 
sold,  assigned,  and  transferred  to  the  said  A,  R.  and  /•  D. 
modo  et  form4;  concluding  to  the  country.  Rejoinder  to  the 
replication  to  the  residue  of  the  second  plea,  actio  non,  be- 
cause protesting  that  Dean  did  not,  before  he  became  bank- 
rupt, assign,  transfer,  and  set  over  unto  Davies  all  the  right, 
title,  claim,  and  demand  of  Dean,  of,  in,  to,  from,  out  of  and 
upon  such  residue,  for  rejoinder  the  defendant  saith,  that 
Davies  was  not  at  the  time  of  exhibiting  the  bill  solely 
entitled  to  such  residue,  modo  et  form& ;  concluding  to  the 
country.     The  plaintiffs  demurred  to  the  rejoinder  of  the 
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(a)  An  assignment  from  one  of 
two  joint  tenants  to  the  other 
enures  as  a  release,  divesting,  as  it 
would  appear,  not  only  the  benefi- 
cial bat  the  legal  interest  of  the 
lessor.    Qtutre,  therefore,  whether 


the  effect  of  the  transfer  was  not 
to  vest  the  legal  estate  and  right  of 
action  in  Davies  only.  See  Co* 
Litt.  But  this  objection  was  not 
taken. 


Deam 
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defendant  to  the  second  replication  to  the  second  plea» 
MS^ning  for  causes  of  demur rer»  that  the  defendant  had 
^~'  attempted  to  pat  in  isaoe  mere  inference  and  matter  of  law, 
^^^"*'  viz.  whether  Davie$  did  or  did  not  become  solelj  entitled  to 
the  said  residue  aa  in  the  said  replication  mentioned,  under 
and  bj  virtne  of  the  said  indenture  therein  stated  to  have 
been  made  between  Dean  and  Davies,  die  rejoinder  admit* 
ting  the  indenture  as  set  forth  in  the  reptication,and  tra? erstiq^ 
mere  deduction  and  concluHon  of  law ;  secondly,  that  de*- 
fendant  bad  not  directly  traversed  or  confessed,  and  avoided 
the  indenture  or  the  replication;  thirdly,  that  defendant  had 
not  taken  any  certain  or  definite  issue,  so  that  it  reaaained 
donbtfnl  what  precise  matter  was  intended  to  be  pnt  in  issue 
by  the  lepoinder  ^  fourthly,  that  the  rejoinder  is  arguBMU- 
tative,  arabiguona,  vague,  and  multifarions*  Joinder  in 
demurrer^ 

Matmmg  in  support  of  the  demuirer*  The  virtute 
GUfOs  is  a  mere  inference  of  law,  from  matters  previously 
and  distinctly  alleged,  and  is  not  traversable*  Such  a  tra- 
verse would  mislead  the  Court  and  jury^  as  it  could  not 
be  known  whether  tlie  party  traversing  meant  to  insist  that 
the  facts  alleged  did  not  warrant  the  inference^  cyr  that 
some  of  the  facts  were  untrue,  or  that^  if  true,  their  effect 
was  altered  by  other  facts  not  set  forth  in  the  pleadings; 
Forth  Vr  8t4uUoH{a), 

Stephen,  Serjt*  contrs^.  The  plea  contained  a  direct 
allegation  that  DeanU  interest  in  the  portion  of  the  debt 
not  covered  by  the  tender  had  been  assigned,  and  upon  that 
allegation  the  plaintiiis  were  bound  to  take  issue*  They 
have  done  this  in  effect  with  reference  to  30i^  by  conclud- 
ing with  a  special  traverse  absque  h6c,  that  the  debt  as  to 
this  sum  was  assigned.  But  after  this,  the  plaintiffs 
appear  to  have  lost  their  way.  The  replication  as  to  the 
residue  of  the  debt  neither  denies  nor  confesses  and  avoids 
the  assTgnmcrrt.      [Lord  Tenter^,  C.  J.     That  wotikf 

(a)  1  Saund.  2ie,SllB« 
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only  be  grooiid  of  special  demuner.]  Another  objectkni  1833. 
to  tbe  replkatioD  U,  that  it  does  not  show  that  the  defend- 
ant bad  notice  of  tbe  assignment  from  Deam^  to  Davie*, 
and  in  the  absence  of  such  notice  Dean*s  interest  in  tbe  debt 
must  be  considered  to  continue  in  his  ''  possession,  order  and 
disposition/'  and  would  pass  to  tbe  assignees,  notwithstand- 
ing any  transfer  not  communicated  to  tbe  debtor;  Rymll  r. 
Rowles  (a),  Gordon  v.  East  India  Company  (6),  Munro, 
Ex  parte  {c),  Burtong  EgparU{d\  Utborne,  Ex  parte  (e). 

ManuiMg  in  reply.  Tbe  assignment  being  made  not  to 
a  stranger,  but  to  a  party  already  a  creditor,  tbe  same 
necessity  for  notifying  tbe  change  does  not  exist  But  if 
notice  was  necessary,  tbe  want  of  notice  should  have  been 
rc|oined*  Tbe  allegation  that  Dean  asugned  all  bis  right, 
title,  interest,  property,  claim  and  demand  whatsoever, 
imports,  primi  facie,  that  all  steps  had  been  taken  which 
were  necessary  to  gif  e  effect  to  tbe  assignment,  and  if  the 
defendant  had  taken  issue  upon  the  assignment  to  Daimei^ 
notice  to  the  defendant  mast  have  been  proved,  as  fiEir  as 
notice  was  necessary,  to  give  validity  to  that  transaction. 

Lord  T&KT£nBEN,  C.  J, — Notice  to  the  debtor  of  the 
assignment  of  the  debt  is  equally  necessaiyi  whetber  tbe 
assignee  is  a  stranger  or  a  co-dettee.  In  either  case,  until 
notice,  the  debtor  would  be  discharged  by  a  payment 
made  to  tbe  assignor,  as  he  continues  to  be  in  tbe  appa- 
rent ownership  of  the  debt.  The  allegation  of  an  assign- 
ment or  a  release  to  Davies,  does  not  imply  notice  to  the 
debtor,  because  the  interest  vests  in  the  assignee  imme- 
diately upon  tbe  execution  of  the  deed,  without  notice  to 
tbe  debtor,  which  notice  is  necessary  only  for  tbe  colhiteral 
purpose  of  puttii^  an  end  to  the  apparent  ownership* 

Manning  applied  for  leave  to  amend  upon  the  terms  of 

(a)  1  Vesey,  sen.  S49.  (d)  1  Glyti  &  Jameson^  2d7. 

(6)  7  T.  R.  diia  le)  IM. 

(c)  1  Buck.  sod. 
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the  costs  of  the  amendDient  being  made  costs  in  the  cause^ 
on  the  ground  that  the  defendant  had  misled  the  plaintiffs 
by  putting  in  a  bad  rejoinder,  instead  of  demurring  to  the 
replication. 

Lord  Tenterdbn,  C.  J. — I  see  no  reason  to  deviate 
from  the  ordinar}'  course. 


Leave  to  amend  upon  payment  of  costs. 

The  plaintiffs,  without  amending  their  replication,  carried 
down  the  issues  to  Nisi  Prius.  At  the  trial  before  Deib* 
man,  Cr  J.,  at  the  sittings  at  Westminster  after  last  Michael* 
mas  term,  the  plaintiffs  having  failed  in  proving  a  demand 
ultra  the  20/.  alleged  to  have  been  tendered,  and  the  SO/, 
covered  by  the  demurrer,  the  cause  turned  upon  the  plea  of 
tender,  in  support  of  which  one  Schqfield  stated,  that  he  was 
sent  by  the  defendant  with  20/«  tis*  6d*,  in  bank  notes  and 
silver,  to  the  plaintiffs,  and  offered  to  pay  them  that  sum  as 
the  whole  amount  jdue.  The  learned  judge  being  of  opi* 
mon  that  this  was  proof  sufficient  to  support  the  allegation 
of  a  tender  of  20/.,  directed  the  jury  to  find  for  the  defend* 
ant,  and  the  jury  returned  a  verdict  accordingly.  In  this 
same  term  Law  obtained  a  rule  nisi  for  a  new  trial ;  against 
which, 

Thesiger  was  about  to  shew  cause,  when  he  was  stopped 
by  the  Court. 


Law  and  Manning  in  support  of  ihe  rule.  It  appears  to 
have  been  considered  at  Nisi  Prius,  that  the  case  was 
governed  by  the  resolution  in  JVade*s  casc(tf),  as  establish* 
ing  the  principle  that  the  tender  of  a  larger  sum  was  a  good 
tender  of  a  smaller.  But  upon  referring  to  the  pleadings 
in  that  case,  it  will  be  seen  that  nothiug  more  was  there 
decided  than  this,  that  where  a  large  sum  is  produced,  and 
the  creditor  is  requested  to  take  a  specific  smaller  sum  out 

(a)  5  Co.  Rep.  115. 
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of  it,  the  creditor  cannot  treat  that  as  an  insuflScient  tender,         1838. 
because  the  sum  offered  to  be  paid  is  produced  from  the      ^^^^'^'^ 
same  bag  and  laid  upon  the  same  table  with  other  moneys  v. 

which  the  debtor  does  not  offer  to  pay.  In  that  case,  it  James. 
being  necessary,  to  save  a  forfeiture,  that  250/.  should  be 
paid  on  a  certain  day,  Foxcroft,  the  debtor,  sent  his  son 
with  250/.,  partly  in  English  money  and  partly  in  French 
and  Spanish  money,  made  current  by  proclamation.  The 
creditor  refused  the  money,  without  however  objecting  spe- 
cifically on  the  ground  of  the  money  being  foreign  (a).  Fox-^ 
croft  then  tendered  thirty-four  shillings,  with  the  English 
money  already  in  the  bag,  requesting  the  creditor  to  take  so 
many  of  the  shillings  as  would,  with  the  rest  of  the  English 
money,  make  up  the  250/.  This  he  refused  to  do.  It  would 
obviously  have  been  attended  with  no  greater  difficulty  to 
count  off  eighteen  shillings,  or  whatever  the  proper  number 
might  be,  from  the  thirty-four,  than  to  count  it  from  a  heap 
consisting  of  eighteen  parts  only.  The  point,  however,  now 
in  dispute  arose  in  Watkuis  v.  Robb  (6),  where  it  was  reserved 
by  Buller,  J.  for  the  opinion  of  the  Court,  the  learned  judge 
expressing  it  as  his  own  opinion  that  proof  of  a  tender  of 
4/.  igis.  6//.  would  not  support  a  plea  of  tender  of  4/.  95.  6d, 
In  Holland  v.  Phillips  (c)  the  point  does  not  appear  to  have 
been  raised,  and  probably  in  the  conversation  there  alluded 
to,  the  precise  sum  of  !?/•  had  been  stated  by  the  defend- 
ant to  be  the  balance.  In  Cadman  v.  Lubbock{d),  the 
plea  alleged  a  residue  of  1/.  13s.,  the  sum  produced  was  2/, 
Tliere,  however,  the  sum  offered  to  be  paid  was  not 
the  2/.  produced,  but  the  ]/.  135.  alleged  to  be  due. 
Here  the  defendant  states  upon  the  record  that  the  debt 
is  of  a  different  amount  from  that  which  he  acknowledged 
to  be  due  at  the  time  he  made  the  tender.  It  is  true 
that  the  20/.  being  produced  in  bank-notes  might  have 
been  readily  separated  from  the  9^*  6d. ;  but  if  the  rule 
be   adopted   generally,   that  the   tender  of  a  larger  sum 

(u)  The    creditor    was    merely  (c)  6  Esp.  N.  P.  C.  40. 

watching  for  the  forfeiture.  (d)  5  Dowl.  &  Ryl.  289. 

(b)  1  Esp.  N.  P.  C.  711. 
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may  in  all  cases  be  pleaded  as  the  tender  of  a  smalleri 
it  would  follow  that  if  nineteen  guineas  were  tendered  in 
satisfaction  of  a  debt  of  19/.  the  party  would  be  obliged  to 
accept  more  than  that  which  he  knew  to  be  the  sum  due ) 
Spyberg  v.  liydeifl),  Raven  v.  Griffith{b).  If  a  debtor  were 
allowed  to  tender  one  sum  and  then  to  plead  the  tender  of 
a  smaller  sum,  the  creditor  would  be  under  considerable 
difficulties  of  replying  a  prior  or  subsequent  demand  of  tbe 
sum  actually  tendered.  [lAtiledale  J.  He  might  reply 
the  facts.] 

Per  Curiam. — This  case  is  within  the  principle  of  Wade*s 

case. 

Rule  discharged. 


(a)  1  Campb.  181. 


(6)  5  B.  &  A.  630. 


A  tender  made 
to  tbe  manag- 
iiifj  clerk  of  tbe 
paintifTs  at- 
torney, who  at 
the  time  dis- 
claims autho- 
rity from  bis 
master  to  re- 
ceive tbe  debt, 
is  insufficient. 


BlNOHAM  V,  AlLPORT. 

Assumpsit.  Plea,  general  issue  as  to  the  demand, 
except  as  to  15/.  parcel  of,  and  as  to  that  sum  a  tender  and 
refusal.  At  the  trial  before  Bay  ley,  B.  at  the  last  spring 
assizes  for  the  county  of  Warwick,  the  defendant,  in  order 
to  support  the  plea  of  tender,  proved  tliat  he  had  gone  to 
the  office  of  the  plaintiflf's  attorney,  where  be  found  only 
his  clerk,  to  whom  he  tendered  the  money ;  that  the  clerk  was 
at  first  willing  to  receive  it  and  was  about  to  give  a  receipt, 
but  afterwards  said  that  he  had  no  autlionty  from  his  prin- 
cipal to  receive  the  money  or  to  give  a  discharge  from  the 
debt.  The  learned  judge  told  thejui^  (bat  if  they  diought 
the  clerk  had  disclaimed  all  authority  to  receive  the  money, 
the  tender  to  him  was  insufficient.  The  jury  returned  their 
verdict  for  the  plaintiff*,  but  leave  was  given  to  the  defendant 
to  move  to  set  aside  that  verdict  and  to  enter'it  for  the  de- 
fendant. A  rule  nisi  to  that  effect  having  been  obtained  in 
last  Easter  term, 

Humfrey  and  Jf.  D.  Hill  now  shewed  cause.     The  find- 
ing of  the  jury  after  the  direction  of  the  learned  judge,  was 
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a  fiiutiag  of  a  dtfidaiaier  by  the  derk  of  audioriCy  to  receive 
psyiueBC.  In  WUwudt  v.  Stmih{a\  the  cierk  to  whom  tbe 
tender  was  made  did  oot  disclaim  autbority  to  receive  pay- 
meut,  but  aaid  only  that  he  could  uot  receive  ike  sum  lai" 
d^ed.  In  Mc^ait  v*  ParsoM{i),  the  clerk  to  whom  the 
tender  was  made  had  been  previously  authorized  to  receive 
money  yor  liis  master.  In  Bloto  v.  Russell  (c),  the  ageal 
disclaimed  having  any  autliority  to  receive  less  than  the  sum 
demanded,  and  it  was  even  there  held  that  a  tender  to  him 
of  a  smaller  amount  was  not  a  good  tender,  the  ground  of 
the  decision  there  being  that  the  agent  to  whom  the  tender 
was  made  had  not  discretion.  There  is  no  discretion  here. 
The  rule  now  sought  to  be  established  is  at  variance  with 
the  authorities,  which  shew  that  a  tender,  made  to  an  attorney 
who  expressly  denies  bis  authority  to  receive,  is  not  good. 

Clarke,  K,  C,  contrd.  The  authority  disclaimed  was  an 
authority  to  receive  less  than  the  whole  amount  claimed. 
The  facts  proved  showed  that  the  clerk  had  authority  to  receive 
the  whole  if  it  had  been  tendered.  This  was  tlie  managing 
cleric  of  the  attorney,  who  must  be  presumed  to  have  the 
tame  discretion  as  the  attorney  himself,  and  therefore  in  this 
respect  the  case  differs  from  that  of  Blore  v.  Russelt,wh\cli  at 
the  trial  was  quoted  as  an  authority  for  the  defendant.  The 
other  cases  mentioned  are  also  authorities  for  the  defendant. 
In  Barren  v.  Dere{d),  it  was  held  that  payment  made  to  a 
person  found  in  a  merchants  count! ng-house^  and  appearing 
to  be  interested  with  the  conduct  of  the  business  there,  was 
good  payment  to  the  nterchant,  although  in  fact  the  person 
was  never  employed  by  him. 

LiTTLEDALE,  J. — There  is  np  ground  for  disturbing  the 
verdict.  It  does  not  appear  to  me  that  the  clerk  had  any 
authority.  Had  he  been  shewn  to  have  been  authorized  to 
receive  the  money,  it  appears  from  the  case  of  MoffaU  v. 
Parsotis,  that  he  could  not  have  disclaimed  it.  Although  a 
party  put  his  case  into  the  hands  of  his  attorney,  who  thereby 


(a)  1  Moody  &  M.  388. 
(6)  5  Taunt.  807. 


(e)  1  Carr.  &  Payne,  365. 
(d)  V  Moody  &  M.  200. 
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becomes  authorized  to  accept  payment^  it  by  do  means  fol- 
lows that  all  the  attorney's  clerks  have  such  an  authority  also. 

Taunton,  J. — I  am  also  of  opinion  that  the  clerk  had 
no  authority.  The  case  of  Moffait  v.  Parsons  is  distin- 
guishable from  that  before  the  Court,  because  there  the 
tender  was  made  to  a  constituted  ageut>  authorized  to  receive 
the  money. 

Patteson,J. — It  was  left  to  the  jury  to  say  whether  the 
clerk  disclaimed  or  not  It  is  now  quite  impossible  for  us 
to  direct  a  verdict  to  be  entered  for  the  defendant ;  nor  can 
we  grant  a  new  trial  on  the  ground  that  the  verdict  was 
against  evidence,  because  of  the  smallness  of  the  damages. 

Rule  discharged. 


RULE  OF  COURT, 

Signed  by  the  fifteen  Judges. 

It  is  Ordered,  That  in  case  a  Rule  of  Court  or  Judge's 
Order  for  returning  a  bailable  writ  of  capias  shall  expire  in 
vacation,  and  the  sheriff  or  other  officer  having  the  return 
of  such  writ,  shall  return  cepi  corpus  thereon,  a  Judge's 
Order  may  thereupon  issue,  requiring  the  sheriff  or  other 
oflScer,  within  the  like  number  of  days  after  the  service  of 
such  order,  as  by  the  practice  of  the  Court  is  prescribed 
with  respect  to  rules  to  bring  in  the  body  issued  in  term, 
to  bring  the  defendant  into  Court  by  forthwith  putting  in 
and  perfecting  bail  above  to  the  action ;  and  if  the  sheriff 
or  other  officer  shall  not  duly  obey  such  order,  and  the 
same  shall  have  been  made  a  Rule  of  Court  in  the  term 
next  following,  it  shall  not  be  necessary  to  serve  such  Rule 
of  Court  or  to  make  any  fresh  demand  thereon,  but  an 
attachment  shall  issue  forthwith  for  disobedience  of  such 
order,  whether  the  bail  shall  or  shall  not  have  been  put  in 
and  perfected  in  the  meantime. 


MEMORANDA. 

In  the  course  of  this  term,  Thomas  Noon  Talfourd,  Esq. 
was  called  to  the  degree  of  Serjeant  at  Law,  and  gave  rings 
with  the  motto,  "  Magna  vis  veritatis." 

In  the  vacation  after  this  term,  David  Pol/ock,  Esquire, 
Philip  Courtenaj/,  Esquire,  John  THackburne,  Esquire, 
and  William  Henry  Maule,  Esquire,  were  appointed  his 
Majesty's  counsel  learned  in  the  law. 
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IN  THE  THIRD  YEAR  OF  THE  REION  OF  WILLIAM  IV, 


ApoTHBCAitiBs'  Company  v.  CollinSi  M.  ]>•  1833. 

Debt  for  penalties  under  55  Geo.  3,  cap.  194.     The  de-  A  physician 
fendant  was   a  physician  with   a  diploma  from  a  Scotch  from^a^otch 

University(tf),  practising  in  the  county  of  Dorset,  and  also  dis-  University 

...  ,  .,    ,         .  ,  .    ^        cannotassuch 

pensing  medicines  as  an  apothecary.     At  the  trial  before  dispense  me- 

Park,J.  at  the  last  spring  assizes  for  the  county  of  Dorset,  dicinesin  ^ 

*  £nglana  with- 

a  verdict  was  taken  for  one  penalty  of  20/.  out  complying 

with  the  terms 

oftheApothe- 

Barstotv  uoyv  tnoved  for  a  rule  nisi  for  a  new  trial.  There  caries' Act,(55 

is  no  fact  at  all  in  dispute  in  this  case,  the  action  having  i^\  ' 

been  brought  merely  for  the  purpose  of  deciding  a  question 

of  great  importance  to  the  Apothecaries'  Company  on  the 

one  side,  and  physicians  with  Scotch  diplomas  practising 

as  apothecaries,  on  the  other.     The  question  is,  whether 

suoh  physicians  may  act  as  apothecaries  in  England  wfthoiit 

having  complied  with  the  terms  of  the  act  for  regulating 

(a)  Aberdeen. 

D  D 
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the  practice  of  apotbecarics.  By  the  14th  section  of  55 
Geo.  3,  c.  194,  it  is  declared  "  that  it  shall  not  be  lawful  for 
any  person  to  practise  as  an  apothecary  in  any  part  of  Eng- 
land and  Wales,  unless  be  shall  have  been  examined  by  the 
Court  of  Examiners,  and  have  received  a  certificate  of  his 
being  duly  qualified  to  practise  as  an  apothecary,  from  the 
said  Court  of  Examiners.^'  By  the  29th  section  it  is  en- 
acted, ^*  that  nothing  io  tlie  act  contained  shall  extend  to 
interfere  with  any  of  the  rights,  authorities,  privileges,  and 
immunities  theretofore  enjoyed  by  either  of  the  two  Universi- 
ties of  Oxford  or  Cambridge,  the  Koyal  College  of  Physicians, 
the  Royal  College  of  Surgeons,  or  the  said  Society  of  Apo- 
thecaries respectively,  or  of  any  person  practising  as  an 
apothecary  previously  to  the  1st  day  of  August  1815.^  It  is 
upon  this  latter  section  that  the  Apothecaries*  Company 
place  reliance.  This  section  was,  however,  copied  from  the 
exemption  clause  in  an  old  act,  which  was  passed  before 
the  union  of  Scotland  with  England.  Since  the  time  of  the 
Union  the  College  of  Physicians  have  never  called  in  ques- 
tion the  right  of  physicians  with  Scotch  diplomas  to  prac- 
tise in  England  or  Wales.  In  the  case  of  Smith  v,  Taj/* 
lor  (a),  which  was  an  action  for  defamatory  words  spoken 
of  the  plaintiff  in  his  character  of  a  physician,  Sir  James 
Manffield,  in  delivering  his  judgment,  thus  expresses  him- 
self:-^" Since  the  union  with  Scotland,  it  has  been  con- 
sidered (though  I  do  not  exactly  know  upon  what  ground) 
that  a  degree  conferred  by  a  Scotch  University  is  of  the  same 
effect  as  a  degree  conferred  by  the  Universities  of  Oxford  or 
CambridgCi  though  in  looking  through  the  articles  of  Union, 
I  find  nothing  upon  the  subject  except  that  the  four  Scotch 
Universities  shall  subsist  as  before,  with  the  same  rights. 
Had  the  matter  been  attended  to  at  the  Union,  some  ex- 
press provision  would  probably  have  been  made ;  but  al- 
though no  such  provision  was  made,  it  has  been  generally 
understood,  that  in  consequence  of  the  clause  alluded  to,  a 
diploma  granted  by  one  of  the  Scotch  Universities,  gives 

(a)  1  New  Rep.  203. 
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lh«  $^mb  right  to  practise  physic*  as  a  degree  at  one  of  tlie 
English  Universities^  and  dispenses  with  the  necessity  of 
being  examined  by  the  College  of  Physicians  and  obtaining 
letters  testimonial  from  thence.''  The  diplomas  of  Scotch 
Universities  are  entitled,  to  equftl  consideration  with  those 
of  the  Universities  of  England.  [Dtnman,  C.  J.  How  do 
you  purpose  to  get  over  the  express  words  of  the  act  ?} 
There  certainly  is  much  difficulty,  and  all  that  can  be  done 
is  to  refer  the  Court  to  the  practice  of  the  College  of  Phy^ 
sicians*  The  question  is  one  of  the  greatest  importance, 
for  if  the  Court  should  be  of  opinion  that  a  Scotch  diploma 
does  not  exempt  a  physician  from  being  subject  to  the  re- 
gulations of  the  apothecaries*  act,  those  who  are  now  en- 
gaged in  practice  as  apothecaries  with  a  Scotch  diploma« 
most  either  at  once  quit  their  profession  or  bind  themselves 
as  apprentices  to  apothecaries,  undergo  examinatioui  and 
obtain  a  certificate  from  the  Court  of  Examiners  of  the 
Apothecaries'  Company.  Under  these  circumstances,  it  is 
hoped  that  the  Court  will  not  refuse  to  grant  a  rule  nisi. 
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Denman,  C.  J. — It  is  quite  clear  that  all  persons  are 
included  in  the  prohibitory  clause  except  those  specifically 
exempted  by  the  29th  section.  Now  in  this  latter  clause, 
Scotch  Universities  are  not  mentioned.  The  very  circum- 
stance of  so  many  individuals  being  concerned  in  this  ques- 
tion, is  a  reason  why  the  Court  should  not  grant  even  a  rule 
nisi,  when  it  appears  to  them  perfectly  clear  that  Scotch  Uni- 
versities are  not  included. 


LiTTLBDALE,  J.-^Thc  14th  sectiou  of  the  act  applies  to 
all  persons  whatever.  It  would  extend  to  persons  having 
mediciil  decrees  at  the  English  Universities,  to  members  of 
the  College  of  Physicians  and  of  the  College  of  Surgeons^ 
did  not  the  ^th  clause  expressly  reserve  to  them  their 
former  rights  and  privileges.  It  does  not  allude  to  Scot- 
land, for  the  act  applies  only  to  England  and  Wales. 

p  d2 
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Parke,  J. — ^Tlie  words  of  llie  act  are  too  plain  to  be 
got  over.  The  14th  section  excludes  all  persons*  wha 
do  not  obtain  a  certificate  from  the  Court  of  Examiners  of  the 
Apothecaries'  Company.  That  is  a  general  prohibition  of 
all  that  do  not  fall  within  that  class.  But  then  there  is  in 
the  29th  section  an  exemption  in  favour  of  the  English  Uni- 
versities and  the  Colleges  of  Physicians  and  Surgeons^  and 
of  those  who  were  already  in  practice.  Their  rights  are 
reserved.  There  is  no  exemption  whatever  in  favour  of 
any  of  the  Irish  or  Scotch  Universities.  By  the  5th  section 
the  duties  of  apothecaries  are  defined.  It  i»  there  stated 
to  be  the  duty  of  every  person,  using  and  exercising  the  art 
and  mysteiy  of  an  apothecary,  to  prepare,  with  exactnessi. 
and  to  dispense  such  medicines  as  may  be  directed  by  any 
physician  lawfully  appointed  to  practise  physic  by  the  pre- 
sident and  commonalty  of  the  faculty  of  physic  in  London,, 
or  by  either  of  the  two  Universities  of  Oxford  or  Cam« 
bridge.  Whatever  other  rights  Scotch  physicians  may 
have,  this  duty  cannot  be  performed  by  them. 

Rule  refused^ 


A  person 
whose  legnl 
tenancy  lind 
been  deter- 
mined by 
notice  to  quit, 
wns  held  to 
be  entitled 
to  compensa- 
tion for  good- 
will under  the 
Hungerford 
Market  Act. 


Tnii  King  v.  The  Hungerford  Market  Company. 
— In  the  matter  of  John  Still. 

By  the  1  llh  of  Geo,  4,  cap.  70*  certain  persons  were  in- 
corporated by  the  name  of  "  The  Hungerford  Market 
Company.*'  By  the  second  section  of  the  act,  when  the 
conveyances  of  the  Hungerford  estate,  which  had  been  con- 
tracted to  be  purchased  by  the  individuals  formed  into  the 
Company,  should  have  been  executed,  the  Company  was: 
empowered .  to  treat  for,  purchase  and  take,  alt  or  any  of 
the  several  subsisting  leases  or  agreements  for  leases,  of  or 
in  any  part  or  parts  of  the  said  premises,  and  also  to  pur* 
chase  the  hereditaments  mentioned  in  the  first  schedule  to 
the  act  annexed. 
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By  the  6th  section  it  was  provided,  that  if  any  person  in-         1833. 
terested  in  the  messaages  in  the  first  schedule  to  the  act     xhe  King 
annexed  particularly  mentioned  and  described,  or  any  part  v. 

,  -  .  •  1  r  HUNGERFORD 

«or  parts  thereof,  or  any  occupier  or  occupiers  tliereot,  sus-  Markct. 
tainiug  any  loss,  injury,  or  damage,  should  for  the  space  of  CoMPANr. 
twenty«one  days  next  after  notice  in  writing,  signed  by  the 
clerk  of  the  Company,  neglect  or  refuse  to  treat  or  agree, 
or  should  not  agree  for  the  sale,  then  the  said  Company 
should  cause  the  value  and  recompense  to  be  made  for  such 
messuages  to  be  inquired  into  and  ascertained  by  a  jury  of 
the  city  of  Westminster;  and  the  Company  was  empow- 
ered to  issue  a  warrant  under  their  common  seal,  requiring 
the  High  Bailiff  to  impannel,  summon  and  return  a  jury  for 
that  purpose.  By  section  17,  it  was  enacted,  that  every 
lessee  or  .tenant  for  years  or  at  will,  mortgagee,  and  every 
other  person  in  possession  of  any  messuages,  wharfs,  lands, 
or  hereditaments  which  should  be  purchased  by  virtue  and  for 
the  purpose  of  the  act,  should  deliver  up  the  possession  of 
such  messuages,  wharfs,  lands,  or  hereditaments,  to  the  Di* 
rectors  of  the  said  Hungerford  Markct  Company,  or  to 
such  person  or  persons  as  the  Directors  should  appoint  to 
take  possession  of  the  same,  upon  having  three  calendar 
months*  notice  from  the  Directors,  or  the  person  or  persons 
so  appointed  by  them,  to  quit  the  same  at  such  time  or 
times  as  should  be  required  by  such  notice,  the  Directors 
making  such  satisfaction  or  compensation  to  every  such 
.tenant  or  lessee  as  aforesaid  (except  a  mortgagee),  in  case  he 
or  she  should  be  required  to  quit  before  the  expiration  of  his, 
her,  or  their  term  in  the  premises,  as  to  the  Directors  should 
seem  just  and  reasonable ;  and  in  caae  any  dispute  or 
difference  should  arise  touching  or  concerning  the  same, 
such  satisfaction  and  compensation  should  be  settled  and  as- 
certained by  a  jury  in  such  and  the  like  manner  as  the  sa- 
tisfaction and  compensation  to  be  made  by  the  Company  or 
their  Director9,  for  the  purchase  of  any  messuages  8cc. 
waSitherein  directed  to  be  settled  and  ascertamed,  in  case  of 
any  dispute  or  difference  about  the  same. 
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1839.  The  18th  section  directed^  that  the  person  in  possession 

Tbe  Kivo     should  deliver  up  the  premises;  and  incase  of  refusal,  autbo^ 

V.  rised  the  Company  to  issue  their  precept  to  the  sheriff  to  deliver 

Makket      ^^  possession  to  them,  and  tbe  sheriff  was  required  to  deliver 

CoMPAxr.     i^g  possession  accordingly. 

The  19th  section  enacted,  that  all  persons  tenants  for 
years,  from  year  to  year  or  at  will,  occupiers  of  all  or  any 
part  of  the  said  old  market,  market«house,  messuages, 
shops,  buildings^  wharfs^  and  other  hereditaments  forming 
the  estate  called  Hungerford  House  or  Hungerford  Inn, 
or  therewith  contracted  to  be  purchased  by  the  Company, 
who  should  or  might  sustain  or  be  put  unto  any  loss,  damage, 
or  injury,  in  respect  of  any  interest  whatsoever  for  good* 
will,  improvements,  tenants,  fixtures  or  otherwise,  .which 
they  then  enjoyed  by  reason  of  the  passing  of  that  act, 
shcNitd  and  might  have  and  receive  all  and  every  such  bene- 
fit and  advantage  by  way  of  compensation  from  the  Com* 
pany  for  every  such  loss,  damage,  or  injury,  by  such  and 
tbe  same  means  as  were  therein  enacted  iaiid  provided  for, 
and  in  respect  of  the  person  or  persons,  tenant  or  tenants  of 
all  and  singular  the  hereditaments  in  the  first  schedule  lo 
tbe  act  contained. 

In  Michaelmas  term  1839,  jP.  Kel/y  bad  obtained  a  rule 
nisi  for  a  mandamus,  commanding  the  Compafny  to  issue  a 
warrant  to  the  High  Bailiff  of  Westminster,  thereby  requir- 
ing him  to  impannel  a  jury,  for  the  purpose  of  assessing 
the  damages  and  recompense  to  be  given  to  John  Siilt,  by 
way  of  compensation  for  the  injury  which  lie  had  sustained 
and  should  or  might  sustain^  by  being  compelled  to  leave 
the  messuage,  tenement,  and  premises  which  he  then  occu* 
pied  in  Hungerford  Street,  in  or  near  adjoining  the  said 
estate  called  Hungerford  House  or  Hungerford  Inn,  and 
which  the  said  Company  bad  purchased  or  contracted  to 
purchase  of  tbe  Rev.  Henry  Wise,  and  for  the  loss,  damage> 
or  injury  in  redpect  of  any  interest  whatsoever,  for  goodmiUi 
improvements,  tenants,  fixtures  or  otherwise,  which  he  httd 
sustained,  and  should  or  might  sustain  or  be  pnt  unto,  b)r 
reason  of  thb  passing  of  the  Aaid  act  of  parliament; 
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From  the  affidavit  filed  on  behalf  of  the  Conipanyi  it  ap-         1883. 
peared  that  the  Company  purchased  of  Mr.  Wise  the  old  Hua- 
gerford  Market  estate,  which  included  the  house  occupied  9. 

by  John  Siili,  and  it  was  agreed  that  the  Compatiy  should  """j^^^^bt^ 
be  entitled  td  the  rents  and  profits  from  the  94th  of  June  ComrAiin 
)8dO*  A  lease  had  been  granted  by  Mr.  WUe  to  one  William 
Whiitbrook,  which  ixpirul  on  the  Uih  day  9/  Juntp  18S0. 
WMiibfook  had  underlet  the  premises  to  TrittoH^^  who 
had  again  underlet  the  house  to  Stilh  Notice  wis  given 
to  TriUan  that  the  premises  were  wanted  by  the  Company 
for  the  purposes  of  the  act^  and  it  was  agreed  betweeil  the 
Company  and  TrUton  that  the  latter  should  hold  posses- 
sion of  the  house  until  it  was  required  to  be  taken  down. 
From  the  affidavits  filed  on  behalf  of  Still,  it  appeared  that 
be  took  possession  of  the  house  at  Christina*  18S8i  and 
paid  to  the  outgoing  tenant  412/*  for  the  good^-will  and  fixr 
tures  of  the  premises  \  that  he  had  continued  in  the  oe* 
copation  of  the  house  up  to  the  present  time^  and  during  his 
tenaney  had  eapended  large  sums  of  money  in  promoting 
the  said  business,  making  improvements  in  the  said  pre^ 
mises,  and  securing  an  extensive  trading  connexion  \  that 
tbe  workmen  employed  by  the  Company  had  recently 
pulled  down  the  adjoining  house^  and  had  rendered  the 
house  in  question  so  unsafe  that  he  had  quitted  it  $  that 
he  was  ready  to  give  up  tbe  possession  of  tbe  house  upon 
the  Company's  undertaking  to  summon  a  jury;  and  that  be 
was  tenant  from  year  to  year  of  the  premises  in  question, 
and  bad  never  assented  to  any  alteration  in  the  terms  of  hi* 
tenancy* 

Sir  J.  Scarlett  now  shewed  cause*  The  claimant  cao« 
not  be  entitled  to  any  compensation  for  tbe  goodwill  of  his 
trade«  Tile  landlord  of  the  claimant  held  under  a  lease 
which  had  expiredf  and  had  received  notice  that  the  premises 
woold  lie  wanted  by  tbe  Company.  The  owner  of  Uie  ftee« 
hold  is  not  obliged  to  renew  a  lease,  and  there  is  no  reason, 
therefore,  why  upon  the  expiration  of  the  existing  lease  he 
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18S3.        should  not  be  at  liberty  to  dispose  of  the  whole  interest  in 
^Ci^o     thepreu.i«8. 

V. 

^  Market'''^       P.  KeUy  and  Tomlimon  in  support  of  the  rule.    This 
CoMPAvr.     case  falls  within  the  numerous  cases  decided  by  this  Court, 
in  which  it  has  been  held  that  the  tenant  is  entitled  to  com- 
pensation.    In  the  case  of  Ex  parte  Farlow,  in  the  matter 
of   The  Ilungerford  Market  Company  {a),  thd  Court  de- 
cided that  the  tenant  who  held  from  year  to  year  was  enti- 
tled to   compensation.    Lord  Tenterden  there  says, ''  The 
19th  section  is  certainly  obscure  and  incorrectly  worded,  but 
it  provides  compensation  for  all  persons  who  shall  sustain 
any  damage  or  injury  *  in  respect  of  any  interest  whatso- 
ever, for  goodwill;  improvements,  tenants,  fixtures,  or  other- 
wise, which  they  now  enjoy,  by  reason  of  the  passing  of  this 
act/      Now  it  seems  perfectly  clear  that  if  this  act  had  not 
passed,  the   tenants  and  occupiers  would  not  have  been  all 
dispossessed  as  they  will  be  under  the  act.     It  is  said  '  the 
interest  they   now  enjoy'  must  be  taken  to  mean  a  legal 
interest,  and  that  all  legal  interest  was  determined  by  the 
notice  to  quit.     But  I  think  this  is  not  the  fair  meaning  of  the 
words,  and  that  they  must  be  understood  as  signifying  that 
sort  of  right  which  an  occupier  ordinarily  has,  of  parting 
with  his  tenancy  to  another  person  for  such  sum  as  he  may 
be  induced  to  give  for  goodwill,  fixtures,  and  improvements, 
and  which  is  often  very  considerable,  though  the  tenancy  be 
only  from  year  to  year,  where  there  is  a  confidence  that  it 
will  not  be  put  an  end  to.''     This  party,  at  the  time  of  the 
passing  of  the  act,  had  an  interest;  two  years  before  he  had 
paid  for  the  goodwill  and  fixtures,  and  had  laid  out  money 
upon  the  premises  and  improved  his  business.    No  act  was 
done  by  the  Company  until  more  than  twelve  'months  after 
the  expiration  of  the  lease,  the  tenant  held  on  after  the  ex*- 
piration  of  the  lease,  and  was  entitled  to  consider  himself 
as  tenant  from  year  to  year,  upon  the  term's  of  the  lease* 

{a)  2  B.  &  Adol.  341. 


The  King 
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It  is  sworn  that  the  goodwill  of  the  premises  might  have 
beeu  soM,  and  that  one  family  had  been  tenants  upon  the 
estate  for  two  centuries.  In  the  case  of  Ex  parte  Wrig/ii{a),  ev. 

the   tenant's  interest  had  expired,  and   the   landlord  had  ""MArtET**^ 
the  option  of  determining  the  tenancy  upon  giving  three     Compamy. 
months  notice  to  quit ;  besides  which  there  was  a  stipulation 
that  the  tenant  should  not  underlet  the  premises. 

When  the  Company  purchased  the  reversioiii  they  would^ 
in  fixing  the  price  to  be  given,  in  all  probability  make  an 
allowance  for  the  sum  to  be  given  to  the  tenant  by  "^ay  of 
'compensation^ 

By  the  Court  (A). — There  is  no  distinction  between  this 
case  and  the  case  oi  Ex  parte  Farlow. 

Rule  absolute. 

(a)  2  B.&  Adok348. 

(6)  Denman,  C.  J.,  Parke,  J.  and  LittUddc,  J. 


Wilson  v.  Barker  and  Mitchell. 

Trespass  for  assaulting  plaintiff,  and  taking  from  him  Subsequent 

a  gun.     Plea,  not  guilty.     At  the  trial  of  the  cause  before  ir^pg^^^^n 

Aldersoii,  J.,  at  the  Yorkshire  spring  assizes^  1833,  it  ap-  not  make  the 

peared  that  whilst  the  plaintiff  was  shooting  grouse  upon  ^^y  ^  q^- 

the  moors  near  Melton,  in   Yorkshire,  he  was  seized   by  trespasser, 

riii  unless  the 

Mitchell  and  deprived  by  him  of  his  gun.  ihe  gun  was  trespass  was 
afterwards  delivered  by  MUchell  to  Barker,  who,  upon  hHI^S.  ^""^ 
application,  refused  to  deliver  it  up  to  the  plaintiff.  The 
learned  judge  was  of  opinion  that,  under  the  circumstances 
of  the  case,  Mitchell  had  no  power  to  act  as  he  had  done, 
and  was  therefore  liable  to  an  action  of  trespass,  but 
thought  that  the  evidence  was  not  sufficient  to  connect 
Barker  with  the  assault;  remarking,  at  the  same  tinve,  that 
for  the  .purpose  of -fixing  both  defendants,  theacti5n  should 
have  been  in  trover.  The  jury,  under  his  lordship's  direc- 
tion, found  a  verdict  against  Mitchell  for  the  value  of  the 
gun,  and  acquitted  Barker. 


Wfuo« 
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I8S3.  Alexander,  on  behalf  of  the  plaintiff,  now  rao?ed   to 

set  aside  the  verdict^  and  for  a  new  trial,  at  againat  Barker. 
Though  the  trespass  was  in  fact  committed  by  the  balMl  of 

andlf  iTOiELL.  '*'*'^'''  y®^  Barker  by  his  subsequent  conduct  adopted 

the  act  of  Miichellt  and  made  himself  liable  as  trespasser. 
In  the  case  of  Bodkin  r.  Powell  and  others  (a),  an  action 
in  which  the  pound-keeper  was  joined  in  trespass  for  taking 
and  detaining  the  plaintiff's  cart  and  horses,  A$ton,  J«,  in 
delivering  his  opinion,  said,  ''  here  the  defendant^  Chancel' 
lor^  only  did  the  duty  of  his  office,  by  impounding  the  cart 
and  horses  brought  to  him  by  the  other  defendants*  The 
cases  where  a  party  concerned  in  any  subsequent  stage  of 
the  busmess  is  held  liable  to  an  action,  are,  where  he  fen- 
ders himself  so  by  assenting  to  the  original  trespass.  But 
here  is  no  assent  to  the  trespass."  Aaron  v.  Alexander  and 
others  (A),  was  an  action  of  trespaas  and  false  imprison- 
ment. The  defendants  justified  under  a  warrant  granted  by  a 
judge  upon  an  indictment  found  for  an  assault.  The  plain- 
tiff was  apprehended  through  mistake,  by  two  of  the  de- 
fendants, and  brought  to  and  detained  at  a  watch-house  kept 
by  the  third  defendant  Solomons,  who  was  a  constable.  Lord 
E/lePiborongh  said,  "  I  think  Solomons  was  in  point  of  law 
a  trespasser,  although  he  bad  no  means  of  knowing  the 
person  of  the  individual  named  in  the  warrant.''  [ZfV- 
tfedale,  J.-^In  that  case  there  was  a  detainer  by  Sobs 
mons.  Now  every  detainer  of  the  person  is  an  impri- 
sonment.] Hull  V.  Picker sgill  and  others  (c),  was  an  action 
of  trespass  for  seizing  plaintiff's  goods.  Plaintiff  was  an 
uncertificated  bankrupt,  and  had  subsequently  to  his  bank- 
ruptcy contracted  debts  to  the  defendants,  who,  for  the  pur- 
pose of  securing  themselves^  entered  his  house  and  seized 
his  goods.  After  the  committing  of  this  trespass,  the 
assignees  of  the  bankrupt  surrendered  to  the  defendants  all 
the  interest  which  they  had  in  the  goods.  Dallas,  C.  J., 
in  giving^  judgment,  says,  ^  the  rule  of  law  is,  that  he  for 

f o)  Cowper,  4f6i      (h)  5  Campb.  35.     (c)  1  Brod.  k  Bni|^.  969. 
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whom  a  trespass  is  committed  is  no  trespasser  unless  he        ^^^* 
agree  to  the  trespass,  bat  if  he  afterwards  agree  to  \t,  his       WiLsoir 
subsequent  assent  has  relation  back,  and  is  equivalent  to  a  v. 

command,  according  to  the  well-established  maxim  omnis  andMxTCHELL. 
raiihabiiio  retrotrahiiur  tt  mandaio  priori  aquiparntur.  It 
cannot  be  contended  here,  that  the  assignees  themselves 
had  not  a  right  to  seize  the  goods,  and  therefore  by  their 
subsequent  assent  they  have  in  effect  commanded  the  act 
complained  of.''  Upon  the  same  principle  as  that  upon 
which  it  is  decided  that  the  assignees  might  adopt  the  act 
of  the  defendants  in  that  case,  Barker,  by  his  subsequent 
conduct,  might  assent  to  and  adopt  the  act  of  Mitchell. 

Parkb^  J.-^in  order  to  make  a  party  liable  as  trespasser 
by  a  subseqaent  adoption  of  the  trespass  of  others,  it  is 
essential  that  the  act  should  have  been  done  for  his  benefit. 
In  the  3  Cokeys  Insiiluie,  is  the  following  passage : — "  By 
the  law  of  the  forest,  whosoever  receiveth  within  the  forest 
any  such  malefactor,  either  in  bunting  or  killing,  knowing 
him  to  be  such  a  malefactor,  or  any  flesh  of  the  king's 
venison,  knowing  it  to  be  the  king's,  in  this  case  be  is  a 
principal  trespasser;  wherein  the  law  of  the  forest  differeth 
from  the  common  law;  for  by  the  common  law,  he  (hat 
receiveth  a  trespasser,  and  agreeth  to  a  trespass  after  it  be 
done,  is  no  trespasser,  unless  the  trespass  were  done  to  bis 
use  or  for  his  benefit,  and  then  his  agreement  subsequent 
amoontetb  (o  a  commandment,  for  in  that  case  omnh  rati- 
habitio  retrotrakUur  et  maitdato  aquiparaiur.  But  by  the 
law  of  the  forest  such  a  receiver  is  a  principal  trespasser, 
though  the  trespass  was  not  done  to  his  use  as  well  as  the 
procurer's  and  plotter's/' 

By  the  Cmbt. 

Rule  refused » 
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Bolton,  Administratrix  of  Timothy  Bolton, 
v.  DuGDALE,  Executrix. 

An  instrument  A.SSUMPSIT  for  money  lent.    At  the  trial  before  Alder- 

plaimiif  ac^  '^^^*  ^*»  ^^  ^^^  Yorkshire  spring  assizes,  1833,  in  order  to 
knowledges  a  prove  the  loan  of  the  money  by  Tunoihy  Bolton  .to  the 
and  promises    testator,  the   following  instrument,   stamped   with   .a    XL 

repayment,       agreement  stamp,  was  offered  in  evidence : 

and  engages  to  . 

pay  an  unli-  ''  Received  und  borrowed  of  Timothy  Bolton,  labourer, 

mand^oot^of  ***  Blackburne,  in  the  county  of  Lancaster,  the  sum  of -30/., 
the  interest,      which  I  do  hereby  promise  to  pay,  together  with  the  inter- 

principaTand^  ®'*  "^  ^^^  ^^^^  ^^  ^^*  P^*"  ^^"^  '  "'*^  promise  to  pay  the 
the  remainder  demands  of  the  sick  club  at  Haworth,  in  .the  -county  of 
of  the  interest    xr     i    •  .    f  %    %  •   •  i         •  •   - 

to  the  lender,    ^  ^^^9 1*1  P^i't  ^f  mterest,  and  the  remaming  stock  and  mterest 

his  eiecutors,    i^  ^^  p^jj  ,q„  demand  to  the  said  Timothy  Bolton,  his  ex- 

admmistrators  "^  ,   .  .  ^     ^ 

and  assigns,  is  ecutora^  administrators  or  assigns.     Witness  my  hand  this 

^i^r^'no'^and  ^^^**  ^"^  ^^  September,  1805.         Abraham  Dugdak,  +. 
it  is  properly        **  Witness  to  the  above,  John  ^row/t, -labourer." 

sumped  with  .„    n^^  •, 

an  agreement  A^^^» 

stamp.  On  the  back  of  this  instrument  was  the  following  indorse- 

ment: 

**  Received,  26th  February,  1803,  of  Messrs.  Smiilmon 
and  Co.  the  sum  of  5/.  for  marking  the  within  instrument 
with  a  J/,  stamp. — Received  for  the  Heceiver  General  of 
stamp  duties,  J.  Young.  Wm,  Willes.*' 

It  was  objected  that  this  was  a  promissory  note,  and  not 
an  agreement.  The  learned  judge,  however,  directed  the 
Jury  to  find  a  verdict  for  the  plaintiff,  but  gave  the  defend- 
ant leave  to  move  to  enter  a  nonsuit. 

Knotcles  now  moved  accordingly.  The  instrument  was 
a  promissory  note,  and  not  an  agreement,  and  therefore 
was  imperfectly  stamped.  No  particular  form  of  words  is 
necessary  to  make  a  promissory  note.  That  part  of  the 
instrument  which  precedes  the  promise  to  pay  the  demands 
of  the  sick  club,  certainly  resembles  a  promissory  note>  and 
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that  which  follows  cannot  change  the  character  of  the  iit* 
strument.  Money  is  payable  under  it  at  all  events.  Had 
the  money  been  demanded  the  day  after  the  date,  it  must 
have  been  paid^  The  stipulation  with  regard  to  the  pay^ 
ments  to  the  sick  club,  merely  points  out  to  whom  a  por- 
tion of  the  interest  was  ta  be  paid  when  due.  [PrifAre,  J. 
The  amount  to  be  paid  to  the  sick  club  was  uncertain.] 
At  the  time  the  promissory  note  was  given  the  amount  was 
ascertained. 
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1833. 


BoLtON 
DvCDAtE. 


Parke,  J. — This  is  not  a  promissory  note. 

Patteson^  J. — I  am  of  the  same  opinion.     This  re-*^^ 
sembles  the  case  of  Leeds  and  others  v.  Lancashire  {a). 


By  the  Court, 


Rule  refused. 


(a)  2  Campb.  ^05« 


The  Apothecaries'  Company  v.  Allen. 

Debt  for  penalties  under  the  55  Geo,  5,  c.  194,  s.  £0. 
At  the  trial  before  Denmant  C.  J.  at  the  last  spring  assizes 
for  the  county  of  Lincoln,  it  appeared  that  the  defendant  who 
was  an  illiterate  person,  and  had  been  bound  apprentice  to 
a  mason,  had  sold  medicines,  which  he  had  mixed  up  of  liia 
own  advice.  The  learned  judge  was  of  opinion  that  this 
was  a  practising  as  an  apothecary  within  the  meaning  of 
the  act,  and  the  jury  accordingly  returned  a  verdict  for  the 
plaintiffs. 


An  unqualified 
pereon  dis- 
pensing medi- 
cine of  his  own 
ad  vice,  is  with- 
in the  penahies 
of  the  Apothe- 
caries' Act,  55 
Geo,  3,  c.  194. 


Balgujf  now  moved  for  a  new  trial.  The  supplying  two 
or  three  persons  with  medicines  which  the  party  had  mixed 
up  himself  is  not  practising  as  an  apothecary.     The  duties 


Hi 
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of  an  apothecary  (a)  are  defined  in  the  5th  section  of  the  act,^ 
where  it  ia  said,  **  Whereas  it  is  the  duty  of  every  person 
using  or  exercising  the  art  and  mystery  of  an  apothecary  to 
prepare  with  eiactness  and  to  dispense  such  medicines  as 
may  be  directed  for  the  sick  by  aiijf  physician  lawfully 
Ucensed  to  practise  physic  by  the  president  and  commonalty 
of  the  faculty  of  physic  in  London*  or  by  either  of  the  two 
Universities  of  Oxford  or  Cambridge." — ^Tbe  party  in  this 
case  did  not  make  up  the  prescriptions  of  any  other  peraon. 
It  would  also  appear  from  the  case  of  the  Apothecaries^ 
Company  v.  Warburton  (&)  that  a  party  who  did  not  make 
up  prescriptions  of  physicians,  was  not  a  person  practising 
as  an  apothecary,  so  aa  to  be  withio  the  protection  of  the 
act,  and  if  not  within  the  protection  be  ouf^t  not  to  be 
liable  to  its  penalties. 


By  the  Court. — The  whole  of  the  duties  of  an  apothe* 
cary  are  not  defined  in  the  85th  section  of  the  act.  Were 
it  so,  any  one  might  dispense  any  quantity  of  medicine  of 
his  own  advice  without  being  liable  to  penalties.  The 
argument  used  in  the  case  of  the  Apothecaries'  Company  v. 
Warburton,  ws^s,  that  a  party,  to  be  within  the  protection  of 
the  act,  must  have  been  able,  before  a  certain  time  mentioned 
in  the  act,  to  mix  up  medicines  prescribed  by  physicians. 
It  does  not  by  any  means  follow  from  that  case  that  a  party 
dispensing  medicines  according  to  prescriptions  of  his  own 
is  not  within  the  penalties  of  the  act.  Dispensing  most 
properly  means  a  dispensing  in  pursuance  of  a  man's  own 
advice,  as  well  as  of  the  advice  of  a  physician. 


(a)  Ante,  404. 


Role  refused. 

(6)  3  B.  &  Aid.  40. 
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ifisa. 

BiRBy  Clerk,  v.  Relte  and  Wife. 

C/ASE  for  dilapidliition.  The  plaintiff  was  vicar  of  Ain-  Caw,  at  for 
atable,  in  the  county  of  Cumberland  ;  the  defendant,  Jane  doernot  He^' 
Relfe,  was  the  executrix  of  the  Rev.  William  Smith,  the  against  the  ex- 
late  vicar.  The  first  count  stated^  that  the  vicarage. house  prior  incoin- 
md  the  outhouses,  and  the  fences  of  the  garden  and  "^^  ^^JL^f 
gl^be  lands  were  out  of  repair  and  greatly  dilapidated,  the  i^ebe land. 
Second  count:  that  the  vicarage  house  and  the  outhouses 
and  the  fences  of  the  garden  and  certain  lauds  lying  in  the 
county  of  Cumberland,  were  out  of  repair,  and  greatly  dila- 
pidated, ruinous,  broken  and  in  great  decay,  and  that  the 
lands  were  much  wasted,  destroyed  and  impovemhed,  and 
were  wrongfully  left  by  Smith»  so  wasted  and  impo- 
verished at  the  time  of  his  death.  Third  count :  that  the 
lands  of  and  belonging  to  the  vicarage  were  greatly  im«- 
poverisbed,  damnged  and  leaiened  in  value  by  reason  of 
the  same  lands  having  been  used,  managl»d  and  cultivated, 
during  the  life*time  of  Smith,  und  whilst  be  was  vicar,  in  a 
bad  and  unhusbandlike  manner,  and  contrary  to  the  euatom 
of  the  country  where  the  same  were  situate,  and  were 
wrongfully  left  so  impoverished,  damaged  and  lessened  in 
value  by  Smith  at  the  time  of  his  death.  Fourth  count ; 
that  at  the  time  of  the  death  of  Smth»  the  lands  of  which 
he  waa  seised  in  right  of  his  vicarage  were  greatly  impove* 
rished,  damaged  and  lessened  in  value  by  reason  of  the 
same  having  in  the  life-time  of  Smith,  and  whilst  he  was 
vicar,  been  managed,  used,  and  cultivated  in  a  bad  and 
unhuabandiike  mannefi  and  that  the  same  lauds  were 
wrongfully  left  by  Smith,  so  impoverished,  damaged  and 
lessened  in  value  at  the  time  of  his  death.  To  all  the 
counta  but  the  first  the  defendants  pleaded  not  guilty,  and 
upon  that  count  they  allowed  judgment  to  go  by  default. 
At  the  trial,  at  the  Carlisle  spring  assises,  in  1 833,  before 
Gurn^,  B*,  it  appeared  that  the.  possessions  pf  the 
vicarage  consisted  of  ancient  glebe  land  and  of  lands  al- 
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lotted  in  lieu  of  tithes  under  an  inclosure  act,  passed  in 
1820.  The  jury  assessed  the  damages  upon  the  first  count 
at  78/.  45.,  and  found  a  verdict  for  the  plaintiff,  upon  the 
second  count,  damages  100/.  Upon  the  third  and  fourth 
counts  a  verdict  was  returned  for  the  defendants  under 
the  direction  of  the  learned  judge,  who  was  of  opinion 
that  the  plaintiff  could  not  recover  for  injury  done  to  the 
land  by  overcropping  and  mismanagement ;  leave  was  how- 
ever given  to  the  plaintiff  to  move  to  enter  a  verdict  for 
him  on  the  third  and  fourth  counts  also,  in  case  the  Court 
should  think  that  upon  these  counts  an  action  would  lie, 

CoUman  now  moved  accordingly,  and  that  the  amount  of 
damage  to  be  assessed  might  be  referred  to  the  decision  of 
an  arbitrator.  The  question  as  to  the  liability  of  a  prior 
incumbent  for  overcropping  the  glebe  land  is  now  become 
of  considerable  importance,  owing  Xa  the  very  general 
substitution  of  land  for  tithes.  The  land  is  as  much  th^ 
inheritance  of  the  church  ds  the  parsonage  house  and 
buildings,  and  there  appears  to  be  no  ground  why  th^  land 
should  not  be  protected  equally  with  the  house«  In  Lu 
fofiFs  case  (a)  it  is  said,  '^  If  a  parson  of  a  church  anc)  one 
^.  are  tenants  in  common  of  a  wood^  and  il.  endeavours  to 
commit  waste,  the  parson^  for  the  preservation  of  the  tim- 
ber trees,  shall  have  the  prohibition  against  him  that  he 
shall  not  commit  waste,  and  the  reason  thereof,  as  the  chief 
justice  said,  was,  that  if  the  parson  of  a  church  will  waste 
the  inheritance  of  his  church  to  his  private  use  in  felling 
trees,  the  patron  may  have  a  prohibition  against  him, 
for  the  parson  is  seised  as  in  the  right  of  his  church,  and  his 
glebe  is  the  dower  of  his  church,  for  of  it  he  was  endowed.*' 
From  this  authority  it  appears,  that  a  prohibition  of  waste 
lies  of  the  parsonage  land.  Overcropping,  it  is  true,  does  not 
amount  to  waste,  but  an  incumbent  may  recover  for  dilapi- 
dations which  do  not  nearly  amount  to  waste.  The  incum- 
bent-of  a  living  is  required  to  take  greater  care  of  the 
patrimony  of  the  church  than  an  ordinary  tenant  for  life  of 

(a)  1 1  Co.  R«p,  49. 
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the  inheritance  of  the  reversioner.     In  Wise  v.  Metcalfe  (a), 
^yi^y*  J*  in  delivering    the    judgment    of  the    Court, 
said,  that  three  rules  had  been  proposed  for  the  considera- 
tion of  the  Court,    and    that  the   second  rule  proposed 
was,  that  the  rectory  house  and  buildings  were  to  be  left  as 
an  outgoing  lay  tenant  ought  to  leave  his  buildings,  where 
he  is  under  covenant  to   leave  them  in  good   and  suffi- 
cient repair,  order  and  condition;  and  added,  ''  We   are 
not  prepared  to  say  that  any  of  these  rules  are  precisely 
correct,  though  the  second  approaches  the  most  nearly  to 
that  which  we  consider  as  the  proper  rule/'     In  Gibson's 
Codex  (fr)|  in  a  note  upon  \SJEliz.  c.lO^it  is  said, ''Although 
in  this  preamble  nothing  is  referred  to-  as  Dilapidation, 
but  decayed  or  ruined  buildings,yet  il^is  certain  that  under 
that  name  are  comprehended  hedges,  fences^  8cc.  in  the  like 
condition;   and  it   hath  been   particularly  adjudged  con- 
cerning wood  and  timber,  that  the  felling  of  them  by  any 
incumbent,  (otherwise  than  for  repairs  or  for  fuel,)  is  A- 
lapidation :  from  which  he  may  be  restrained  by  prohibition 
during  his  incumbencie;    and  for  which  he  or  his  executors 
are  liable  to  be  prosecuted,  after  he  ceases  to  be  incumbent." 

Denman,  C.  J. — This  is  quite  a  new  application.  In 
order  to  make  the  executors  of  an  incumbent  liable  to  an 
action  for  dilapidations,  something  of  demolition  must  be 
shewn :  were  an  action  of  this  description  allowed,  we 
should  be  exposing  clergymen  to  vexatious  actions  respect- 
ing the  cultivation  and  management  of  their  land. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion  :  even 
actions  1[)etween  landlord  and  tenant,  for  the  improper  cul- 
tivation of  land,  have  been  but  recently  introduced. 

Parke,  J.< — Actions  brought  by  the  landlord  against  the 
tenant  for  th^  improper  cultivation  of  the  farm,  are  founded 
upon  an  implied  contract  between  the  landlord  and  tenant 
to  cultivate  the  land  according  to  the  custom  of  the  coun- 

(c)  10  B.  &  C.  299.  (b)  P.  752. 
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try.  A  contract  cannot  be  implied  between  the  former 
and  the  succeeding  clergyman.  No  authority  has  been 
cited  for  the  position.  The  liability  of  the  incumbent  is 
confined  to  the  case  of  waste. 

Pattkson,  J. — We  cannot  extend  this  action  beyond 
the  decided  cases.  The  action  against  the  executors  of 
the  parson  is  altogether  an  anomalous  action.  The  general 
rule  is,  that  actio  personalis  {a)  moritur  cum  persona. 


.  (a)  The  actio  personalis  of  the 
Roman  lawyers^  by  whom  this 
maMm  was  framed,  was  confined 
to  wrongs  done  to  the  person  of 
the  plnintifF.  From  similarity  of 
sound,  however,  the  maxim  has 
long  been  adopted  as  applicable 
to  the  personal  actions  of  the  com- 
mon law  of  England,  in  which  all 
actions  are  called  perianal,  except 
those  in   which  a  real  estate  is 


Rule  refused. 

sought  to  be  recovei^ed.  As  a  per- 
sonal action^  in  the  common  law 
meaning  of  that  term,  was  always 
maintainable  against  the  personal 
representative  upon  the  contracts 
of  the  deceased,  the  maxim,  as  ap« 
plied  to  English  law,  would  require 
to  be  qualified  by  exceptions,  com- 
prising cases  more  numerous  than 
those  to  which  the  rule  can  be 
applied. 


A  reward  offer' 
ed  by  hand-bill 
to  any  person 
who  shall  dis- 
close facts 
leading  to  a 
conviction  for 
a  felony,  may 
be  claimed  by 
a  person  who, 
having  notice 
ofthe  hand  bill, 
makes  the  dis- 
closure solely 
from  motives 
of  revenge 
against  the 
felon. 


Mary  Anne  Wiluams  v.  Carwardine. 

Assumpsit  for  20/.,  promised  to  the  person  who 
should  disclose  facts  which  should  lead  to  the  conviction  of 
the  murderers  of  William  Carwardine.  Plea,  non  assump- 
sit. At  the  trial  before  J,  Parke,  J.  at  the  last  spring 
assizes  for  the  county  of  Hereford,  the  following  facts 
appeared. 

In  the  year  1831,  the  body  of  one  William  Cartoardinet 
having  been  found  floating  in  the  river  near  the  town  of 
Hereford,  a  handbill  was  published  by  the  defendant,  in 
which  he  offered  a  reward  of  20A  to  any  one  who  would 
disclose  such  facts  as  should  lead  to  the  conviction  of  the 
murderers  In  the  same  year  the  plaintiff  came  forwards 
and  gave  information  that  a  man  named  Trgh,  and  a 
woman  called  Connor,  had  murdered  William  Carxoardine 


Carwabdine. 
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in  a  brothel  in  the  town  of  Hereford.      Tigh  and  Connor        1833. 
were  convicted  of  the  murder  principally  upon  the  evidence     «, 
of  the  plaintiff.     It  clearly  appeared  upon  the  trial  of  this  _       v. 
cause,  and  was  so  found  by  the  jury,  that  the  plaintiff  had 
given  information  of  the  murder  not  from  any  hope  or  ex« 
pectation  of  receiving  the  reward  offered  in  the  advertise-  -. 
ment,  but  from  a  feeling  of  revenge  towards  Tigh  and 
Connor,  wiih  whom  she  had  quarrelled.     The  jury/ under 
the  direction  of  the  learned  judge,  found  a  verdict  for  the 
plaintiff,  damages  20/.  - 

Curwood  now  moved  for  a  rule  nisi  for  a  new  trial.  It 
distinctly  appears  that  the  contents  of  the  handbill  had  uo 
influence  upon  the  mind  of  the  plaintiff.  This  action  is 
founded  upon  an  implied  contract  (a).  By  the  handbill/ 
the  defendant  impliedly  offers  to  contract  with  tiny  one  who 
will  make  a  disclosure ;  but  the  disclosure  must  be  made 
in  consequence  of  the  handbill;  otherwise  there  is  no  con- 
sent by  both  parties,  to  the  contract,  nor  is  there  any  consi- 
deration for  the  promise  of  the  defendant.  It  is  stated  in 
the  declaration  that  the.  plaintiff  relied  on  the  promise  of  the 
defendant ;  she  did  not  rely  on  the  promise,  and  therefore 
the  consideration  stated  in  the  declaration  was  not  proved. 
[Denman,  C.  J«  Was  there  any  doubt  of  the  plaintiff's 
having  notice  of  the  handbill?]  None;  but  the  jury  have 
found  that  the  handbill  did  not  operate  upon  the  mind  of 
the  plaintiff*  and  did  not  induce  her  to  make  the  disclosure.  - 

By  the  Court. — The  plaintiff  has  complied  with  the  con- 
dition of  the  contract  stated  in  the  handbill  put  forth  by 
the  defendant.  We  cannot  enter  into  the  motives  of  the 
plaintiff  in  making  the  disclosure. 

Rule  refused. 

(a)  As  to   the  contract  arising      public  in  general,  see  PhUlips  v. , 
out  of  a  handbill  addressed  to  the      Batemariy  16  East,  856. 
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^^v^^  Freeman  r.  Bikch. 

Thebaikeof  OASE:  against  a  carrier  for  negligence.  At  the  trial 
S^*bJ?S^  before  Paiieson,  J.,  at  the  sittings  for  Middlesex  in  this 
rier  to  the  bai-  term*,  the  following  facts  appeared. 

the  carrier  for  The.  plaintiff*  a  laundress  residing  at  Hammersmith*  was 
negfigeDce,       in  the  habit  of  sending  linen  to  and  from  London  by  the 

defendant's  cart,  which  travelled  from  Cbiswick  to  London. 
A  basket  of  linen  belonging  to  Spinks  was  sent  by  the 
defendant's  cart*  and  on  its  way  to  London  part  of  the 
contents  were  either  lost  or  stolen.  Spinks  did  not  pay 
the  carriage  of  the.  linen.  It  was  objected  on  the  part  of 
the  defendant  that  the  present  action  was  misconceived* 
an4  that  the.  action  should  have  been  brought  by  the  owner 
^  the  liQeii.  The  learned  judge  over*ruled  the  objection* 
and  a  verdict  was  found  for  the  plaintiff. 

Heaton  novv  moved  for  a  new  trial*  on  the  ground  ol 
misdirection...  The  action  should  have  been  brought  by 
the  own^r  of  the  linen,  and  not  by  the  laundress^  It  is 
laid  flown  .in  Sehoyris  .NisiPriu8(a)*  that  the  action  against 
a  carrier  for  |he  non-delivery  or  loss  of  goods  must  be 
brpvgbt  by  ^he  person,  in  whom  the  right  of  properly  in 
the  goods.  is>v^sted»  [Parhe,  J.  The  person  who  employs 
the  carrier  must.  briBg  the.  action.]  The  action  against  the- 
carri^r  must  b^  brought  by  the  person  in  whom  the  legal 
right  was  vested*  Dawes  v.  Peck  (A).  [Par/tf,  J.  The  .cir*- 
cumstance  of  the  legal  right  being  in  one  person  may  be 
evidence  qf  employment  by  that  person.]  In  Dawes  v.  Peck 
the  actiop  was  brought  by  the  vendor  of  the  goods  against 
the  carrifsc ;  the  vendee  had  named  the  carrier*  and  it  was 
holden,  that  because  the  legal  right  to  the  goods  had  vested, 
in  the  vendee*  he  should  have  brought  the  action.  Again*  in 
Dutton  V.  Sotomonson  (r)  it  was  held,  that  where  goods  were 
ordered  by  a  tradesman  to  be  sent  by  a  carrier*  the  delivery 

(o)  P.  405.  (c)  3  Bos.  &  Pull.  584. 

(6)  8  T,  R.  SSO. 
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to  the  carrier  vested  the  property  in  the  purchaser,  and  he 
alone  could  maintain  an  action  against  the  carrier  for '  the 
loss  of  the  goods;  King  v,  Meredith  (^a).  This  action  there- 
fore is  improperly  brought. 

LiTTLEDALE,  J. — In  the  cases  cited,  the  property  in  the 
goods  was  entirely  gone  out  of  the  vendor.  In  this  case  the 
laundress  retained  a  special  property  in  the  goods. 

Parke,  J. — I  am  of  the  same  opinion.  In  the  case  of 
vendor  and  vendee,  if  the  goods  are,  whilst  the  carrier  has 
the  care  of  them,  to  be  at  the  risk  of  the  vendor,  he  must 
bring  the  action  against  the  carrier.  In  ordinary  cases  the 
vendor  employs  the  carrier  as  the  agent  of  the  vendee  (fr^. 

Rule  refused. 


(a)  2  Campb.  639. 

(fi)  See  Davis  v.  James,  5  Burr. 


9680 ;  Moore  v.  Wilton,  1  T.  R. 
659. 
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Martin  v.  Knowles. 

Assumpsit  for  goods  soM  and  delivered.  Plea:  the 
general  issue,  and  the  statute  of  limitations.  At  the  trial  be- 
fore Lord  Lyndkurst,  C.  B.  at  the  last  spring  assizes  for  the 
eounty  of  Kent,  it  appeared  that  the  plaintiff,  who  was  a 
shopkeeper,  had  been  in  the  habit  of  furnishing  a  variety  of 
goods  to  the  defendant,  from  January  1823  to  September 
1828,  amounting  in  the  whole  to  108/.  8s.  9^.  In  August, 
1826,  the  account  was  balanced,  and  the  defendant  was 
found  to  be  indebted  to  the  plaintiff  in  71/.  I65.  This 
balance,  it  was  agreed,  should  remain  as  a  debt  bearing 
interest,  and  a  neW  account  was  commenced  and  continued 
till  September  1828,  during  which  latter  period  other  goods 
to  the  amount  of  36/.  124.  9d.  had  been  furnished.  To 
take  the  first  balance  out  of  the  statute  of  limitations,  the 
plaintiff  offered  in  evidence  the  following  document  signed 
by  the  defendant. 

"  I  do  hereby  charge  my  reversionary  interest,  when  the 


Held,  that  a 
stale  debt, 
bearing  in- 
terest, IS  not 
uken  out  of 
the  statute  of 
limitations  by 
anengsgemeut 
signed  by  the 
debtor  to 
charge  his  es- 
tate with  a 
sum  corre- 
sponding in 
amount  with 
the  debt,  with 
interest  from 
the  date  of  the 
engagement. 
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isss.  Roffey  was  her  heir  as  well  as  the  heir  of  LazarUs,  The 
.will  of  Sarah  should  have  been  considered  as  evidence  of 
the  nature  of  her  interest,  as  containing  declarations  of  the 
Harbrough.  manner  of  her  holding.  The  will  was  quite  as  raudi  en- 
titled to  weight  as  evidence  of  title,  as  the  loose  declarations 
which  have  been  spoken  to. 

By  the  Court. — Declarations  are  good  as  against  a  person, 
but  not  for  him.  The  declarations  proved  in  this  case  were 
admissions  that  the  property  belonged  to  Roffey:  whereas 
by  the  will  she  claims  the  property  to  be  her's  in  her  own 
right.  These  declarations  were  well  received  in  evidence. 
The  case  was  one  which  it  was  quite  proper  should  go  to 
the  consideration  of  the  jury. 

Rule  refused. 


Doe  dem.  Hawthorn  v.  Mee. 

When  a  sur-  EjECTM  ENT  for  a  copyhold  within  the  manor  of  Ket- 
hold  landsis      tering,  in  the  county  of  Northampton.     At  the  trial  at  the 

made  out  of  Northamptonshire  Lent  assizes  in  1833,  before  Denman, 
Court  by  a  '  i       •  i       *•"  #  r        # 

deedof  sui^      C.  J.,  for  the  purpose  of  maknig  out  the  title  of  Hawthorn^ 

render,  the  ^  stamped  copy  of  a  surrender  of  the  premises  from  the 
roUis still evi-  father  of  the  defendant  to  Hawthorn^  as  mortgagee,  and  a 
surrender  stamped  copy  of  an  admission  of  the  latter,  were  produced 

although  the  Jn  evidence.  By  the  custom  of  the  manor,  a  surrender 
act  of  48  Geo.  ,  ,  r  i-.  ■  r  ^  .  i   j 

3,  c.  149,  re-    may  be  taken  out  of  Court  by  one  of  two  persons  styled 

quires  that  in    jeciners  (a\  it  is  then  presented  by  the  deciners  at  the  fol- 

such  cases  the  *'       .  ^  .  ,     • 

deedofsur^      lowing  Court,  mrolled,  and  left  with  the  steward.     It  was 

'^"morandum  objected  on  the  part  of  the  defendant,  that  the  stamped 
thei^  shall  copy  of  the  surrender  which  had  been  made  out  of  Court 
and^ot'the'  ought  not  to  be  received  in  evidence,  but  that  the  lessor  of 
copy  of  court  iiie  plaintiff  was  bound  to  produce  the  original  deed  of  sur- 
other  cases,  render  properly  stamped.  The  learned  judge  directed  the 
^'  *3  f^  A    J^^^y  '^  ^°^  ^  verdict  for  the  lessor  of  the  plaintiff,  but  gave 

parting  from  (at)  Decenners,  tithing  men. 

the  rules  of  ..... 

evidence,  that  by  adhering  to  ihem  the  revenue  may  by  possibility  be  injured. 
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the  defendant  leave  to  move  to  enter  a  nonsuit.     A  verdict         1833. 
was  found  for  the  plaintiff. 

Miller  now  moved  to  set  aside  the  verdict,  and  enter  a 
nonsuit  From  Caveniry^s  edition  of  Watkvis  on  Copy- 
holds (a),  it  appears  that  to  make  out  a  title  to  copyhold 
Jands^  the  Court  Rolls  should  be  produced.  It  is  there 
said,  that  in  ejectment  the  rolls  themselves  must  be  pro- 
duced, and  show  a  surrender  to  the  lessor  of  the  plaintiff, 
and  in  general  a  subsequent  admission  to  complete  the  title; 
Rumney  v.  Eves  (A),  Doe  v.  Hellier  (c),  Peake's  Evidence, 
456  (d).  But  assuming  that  in  ordinary  cases  the  copies  of 
court  rolls  are  evidence  of  the  surrender  and  admittance,  yet 
in  this  case  the  surrender  having  been  made  out  of  Court,  the 
original  deed  of  surrender  ought  to  have  been  produced. 
By  the  33d  section  of  48  Geo.S,  c.  149,  it  is  enacted,  that 
in  all  cases  of  surrender  and  admittance,  the  steward  of  the 
manor  shall  make  out  a  copy  of  court  roll  of  every  such 
surrender  and  admittance,  on  vellum,  parchment,  or  paper, 
duly  stamped.  The  31st  section  directs,  that  where  any 
copyhold  lands  are  intended  to  be  conveyed  by  means  of 
a  surrender  out  of  Court,  the  lord  or  steward  of  the  manor 
shall  not  inrol  any  such  surrender,  or  accept  any  present- 
ment thereof,  or  admit  any  person  to  be  tenant,  unless  such 
deed  of  surrender,  or  memorandum  thereof,  shall  be  duly 
stamped.  From  this  it  appears,  that  where  the  surrender 
is  taken  in  Court,  a  stamped  copy  is  to  be  prepared,  but 
where  the  surrender  is  out  of  Court,  there  is  no  provision 
for  stamping  any  copy.  Therefore  in  cases  where  the 
surrender  has  been  made  out  of  Court,  if  the  party  were 
allowed  to  produce  in  evidence  copies  of  court  rolls,  the 
revenue  might  be  defrauded,  inasmuch  as  there  would  pot 
be  the  common  security  against  evasions  of  the  stamp  laws. 
In  the  case  of  a  surrender  out  of  Court  it  appears  that  the 
original  deed  of  surrender  is  copied  upon  the  rolls,  and  a 

(a)  Vol.  ii.  p.  38,  in  the  notes.  (c)  3  T.  R.  162. 

(h)  1  Leon.  100.  (d)  5th  edition. 
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copy  of  the  court  rolls  would  thus  be  the  copy  of  a  copy. 
Now  there  is  no  instance  in  which  Courts  have  admitted  in 
evidence  the  copy  of  a  copy  of  any  document. 

LiTTLBDALEj  J. — I  do  not  think  that  the  provisions  of 
the  Stamp  Act  affect  this  case.  That  act  has  required  that 
in  ode  case  the  deed  of  surrender  shall  be  stamped,  in 
another  that  the  stamp  shall  be  upon  the  copy  of  the  court 
.roll;  but  this  was  a  mere  matter  of  convenient  arrangement, 
the  legislature  thinking  that  the  payment  of  the  revenue 
would  by  this  means  be  most  effectually  secured.  This  was 
not  intended  to  alter  the  rules  of  evidence,  and  we  cannot 
depart  from  those  rules,  because,  by  adhering  to  them  in  a 
particular  case,  there  is  a  possibility  that  the  revenue  may 
be  injured.  This  case  falls  within  the  general  rule,  that 
examined  copies  of  the  rolls  of  a  Court  are  evidence. 

Parke,  J. — I  am  of  the  same  opinion.  I  do  not  think 
that  there  is  any  foundation  for  the  distinction  which  has 
been  taken. 


Patteson,J.  concurred. 


Rule  refused. 


The  King  r.  The  Justices  of  the  West  Riding  of 

Yorkshire. 


A  notice  of 
appeal  under 
55  Geo.  S, 
c.  68,  against 
an  order  for 
the  diversion 
of  a  highway, 
must  show 


1H£  Reverend  Ralph  Henry  Brandling  was  possessed 
of  an  estate  at  Middleton,  near  Leeds,  in  Yorkshire,  across 
which  there  were  three  footpaths.  These  paths  Mr. 
Brandling  was  desirous  of  diverting,  and  for  that  purpose 
caused  three  notices  of  his  intention  so  to  do  to  be  given, 
that  the  person  pursuant  to  53  Geo.  3,  c.  68.     On  the  28lh  of  May,  1832, 

intending  to 

appeal  is  a  party  aggrieved  by  the  order. 

The  grievance  to  the  appellant  is  sufficiently  shown  by  stating  that  he  is  obliged  to  use 
a  more  circuitous  road. 

The  ten  days'  notice  of  appeal  under  the  act  must  be  computed  one  day  inclusive  and 
one  day  exclusive,  and  is  not  affected  by  a  rule  of  the  Court  of  Quarter  Sessions,  which 
requires  ten  da^s'  notice  of  appeal,  exclusive  as  well  of  the  day  of  service  as  the  6rst 
day  of  the  sessions. 
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Mr.  jtrmitage  and  Mr.  Ingham,  two  of  the  magistrates  of        1833. 


YoRKSaiBB. 


the  West  Riding  of  Yorkshire,  met  and  viewed  the  paths     _.    „ 
and  the  purposed  diversions,  and  having  received  evidence  t^. 

that  the  magistrates  in  the  division  or  district  had  been   "^^^u^w*^^ 
summoned  to  attend  the  meeting,  made  three  orders  for  the      Ridtnfi*  of 
diversion  of  the  footpaths.     Mr.  Bower,  who  was  the  pro- 
prietor of  a  farm  over  which  the  footpaths  ran,  being  dis- 
satisfied with  the  intended  diversion,  gave  notice  of  appeal 
against  the  orders  to  the  next,  general  quarter  sessions  of 
the  peace  for  the  West  Riding  of  Yorkshire.     The  notice 
of  appeal  was  dated  the  25th  day  of  June,  1B32,  and  after 
stating  several  grounds  of  appeal,  proceeded  in  these  words: 
"  12th.  And  because  if  the  said  order  should  stand,  and 
the  said  road  should  be  stopped,  the  said  appellant  arid  his 
tenants,  occupiers   of  a  certain   farm,  lands  and  houses, 
nearly  adjoining  to  the  said  road,  and  who  have  heretofore 
used  and  have  a  right  to  use  the  same,  and  also  other  per- 
sons and  the  public,  would  be  put  to  and  sustain  great 
inconvenience  and  delay." 

"  13th.  And  would  be  compelled  to  travel  to  the  places 
to  which  they  have  heretofore  had  occasion  to  travel  and 
resort  by  the  said  road  so  proposed  to  be  stopped  by  a  cir- 
cuitous  road,  and  at  a  greater  distance  than  they  would  have 
had  to  travel  if  the  said  road  had  continued  open." 

On  the  25 th  of  June,  1832,  a  copy  of  this  notice  was 
served  upon  the  surveyor  of  the  township  wherein  the  foot- 
path was  situate.  The  quarter  sessions  were  held  on  the 
5th  of  July. 

At  the  sessions  it  was  objected,  on  behalf  of  the  re- 
spondent, in  the  first  place,  that  the  notice  of  appeal  was 
defective  in  not  stating  that  the  appellant  was  injured  or 
aggrieved;  and  secondly,  that  ten  days*  notice  of  appeal  had 
not  been  given. 

The  respondent  relied  upon  the  following  rule  of  the 
Court  of  Quarter  Sessions: — "  In  all  cases  of  appeal,  not 
otherwise  directed  by  law,  ten  days'  notice  in  writing  shall 
be  given  by  the  party  appealing,  his,  her,  or  their  attorney 
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1883.  ^^^  solicitor,  exclusive  of  the  day  of  service,  and  the  first 
day  of  the  sessions,  or  the  adjournment,  to  which  the  appeal 
is  intended  to  be  made."    The  Court  overruled  the  first 

Ti^JvsTicvs  objection,  but  held  the  second  objection,  as  to  the  service 
Riding  of     of  the  notice,  fatal,  and  therefore  dismissed  the  appeal. 

YoBxsHiRE.  ^  dispute  arose  whether  three  notices  of  appeal  had  been 
given,  or  three  appeals  had  been  lodged  with  the  clerk  of 
the  peace.  The  Court,  at  the  conclusion,  confirmed  the 
three  orders  of  the  justices. 

lu  Michaelmas  term  last,  Fol/eit  obtained  a  rule,  calling 
upon  the  justices  of  the  West  Riding  of  Yorkshire  to  shew 
cause  why  a  writ  of  mandamus  should  not  issue,  command- 
ing them  to  cause  continuances  to  the  then  next  general 
quarter  sessions  of  the  peace,  to  be  holden  for  the  said 
riding,  to  be  entered  upon  the  appeal  of  Joshua  Bower 
against  the  said  orders  for  diverting  the  said  footpaths,  and 
at  the  next  general  quarter  sessions  of  the  peace  to  hear  «Bd 
determine  the  merits  of  the  said  appeal. 

From  the  affidavit  filed  on  behalf  of  the  appellant,  when 
the  rule  nisi  was  obtained,  it  appeared  that  three  notices 
of  appeal  had  been  given,  and  three  appeals  lodged  with 
the  clerk  of  the  peace,  but  from  the  affidavit  of  the  depaty 
clerk  of  the  peace,  made  subsequently,  it  appeared  that  he 
had  entered  only  one  appeal.  Against  the  rule  nisi  for  a 
mandamus 

Blackburne  and  Dundas  now  shewed  cause. — ^The  55 
Geo,  3,  c.  €8,  s.  3,  only  authorizes  the  person  or  persous 
injured  or  aggrieved  by  the  order  to  appeal.  The  case  of 
Rex  V.  The  Justices  of  Essex  (a),  shews  that  a  party  appeal- 
ing should  state  iu  the  notice  of  appeal,  that  he  is  a  party 
injured  or  aggrieved.  Rex  v.  The  Justices  of  Essex  was 
reviewed  in  Rex  v.  Justices  of  West  Riding  of  Yorkshire{b), 
There,  Lord  Tenterden  says,  '*  The  objection  to  the  notice 
of  appeal  in  this  case  was,  that  it  did  not  allege  that  the 
parties  appealing  were  aggrieved  by  the  order,  and  in  sup- 
port of  that  objection,  Rex  v.  Justices  of  Essex  was  relied 

(a)  5  B.  &  C.  431.  (6)  7  B.  &  C.  678. 
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on.     We  have  conahiered  that  decision,  and  if  it  had  been        1833. 
founded  on  mistake,  we  should  have  been  ready  now  to     _.    ' 
correct  it..    But  after  the  best  consideration,  we  think  that  v. 

if  the  question  had  now  arisen  for  the  first  time,  we  should  of  Uie  We!^ 
have  been  bound  to  decide  that  the  party  appealing  against  Riding  of 
an  order  for  stopping  up  a  footway,  must,  on  the  face  of 
his  notice,  shew  that  he  is  injured/'  TAe  King  v.  The 
Inhabitants  of  Blackawton  (a\  is  an  authority  to  the  same 
effect.  The  only  part  of  the  notice  where  the  appellant  says 
that  he  is  injured  is  this,  "  the  said  appellant  and  his  tenants, 
occupiers  of  a  certain  farm,  lands  and  houses,  nearly  adjoin- 
ing to  the  said  road,  and  who  have  heretofore  used  and 
have  a  right  to  use  the  same,  and  also  other  persons  and 
the  public,  would  be  put  to  and  sustain  great  inconvenience 
and  dday.*'  The  appellant  has  not  thought  proper  to  use 
the  words  of  the  act.  He  has  done  no  more  than  was  done 
in  The  Kifig  v.  The  Justices  of  Yorkshire.  He  has  contented 
himself  with  stating  his  proximity  to  the  road.  The  Court 
of  Quarter  Sessions  therefore  erred  in  supposing  that  this 
was  a  sufficient  notice,  and  ought  not  to  have  proceeded 
further  with  the  appeal. 

The  Court  of  Quarter  Sessions  was  however  justi- 
fied in  dismissing  the  appeal,  upon  the  ground  that  due 
notice  had  not  been  given.  By  the  third  section  of  the 
Highway  Act  {b\  ten  days'  notice  of  appeal  must  be 
given  to  the  surveyor  of  the  highways.  The  act  does 
npt  say  bow  these  ten  days'  notices  are  to  be  com- 
puted* but  leaves  that  to  the  sessions.  By  the  rule  and 
practice  of  the  quarter  sessions,  the  day  of  the  service  of 
the  notice,  and  the  first  day  of  the  sessions,  are  to  be  ex- 
cluded firom  the  computation.  In  Rex  v.  J usticeT  of  Here- 
ff^dshire{c),  where  the  question  arose  on  the  49  Geo.  S,  c. 
68,  8.  5f  which  required  that  ten  clear  days'  notice  of  an  ap- 
peal must  be  given,  the  Court  held  that  the  ten  clear  days' 
notice  of  appeal  required  by  that  statute  were  exclusive  both 
of  the  day  of  serving  the  notice,  and  the  day  of  holding  the  ses- 
sions. Tlie  notice  in  this  case  was  served  on  the  25  th  of  June, 

(fl)  to  B.  &  C.  79«.        (b)  55  Geo,  3,  c.  68.        (c)  3  B.  &  A.  581. 
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« 

and  the  sessions  were  holdeii  on  the  5th  of  July.     Ten 
Th  K    o     ^**y®'  notice,  therefore,  according  to  the  mode  of  computa- 

V:  tion  pointed  out  by  the  order  of  sessions,  was  not  given, 

o^the  West         ^"'  ^"®  notice  of  appeal  in  this  case  was  served,  and 
llidinj^  of     one  appeal  only  was  entered. 

YOAKSUIRE. 

Fol/ett,  in  support  of  the  rule. — As  to  the  question  that 
the  party  must  in  terms  state  that  he  is  aggrieved. — [Den- 
matif  C.  J.  We  do  not  think  that  that  is  a  valid  objection 
to  the  notice.] 

Then  as  to  the  mode  of  computing  the  ten  days. 
The  statute  requires  that  ten  days*  notice  of  appeal 
shall  be  given,  and  the  Court  has  laid  down  this  rule 
in  all  cases  in  which  a  statute  requires  a  number  of  days' 
notice,  that  one  day  is  to  be  reckoned  inclusive,  and  the  other 
exclusive.  In  the  new  rules  of  court (r/),  that  mode  of  com- 
putation is  adopted.  Where  the  legislature  has  required 
that  ten  clear {b)  days'  notice  of  appeal  shall  be  given,  it 
has  been  held  that  the  day  on  which  the  notice  is  given 
shall  be  excluded.  This  point  was  much  discussed  in 
Pellew  s.  The  Hundred  of  Woiiford{c),  and  there  the  rule 
was  laid  down,  that  where  the  computation  is  to  be  made 
from  an  act  to  be  done  by  the  party,  the  day  of  doing  the 
act  shall  be  included.  It  is  said  that  here  the  order  of 
sessions  regulates  the  mode  of  computation.  That  order 
does  not  apply  to  this  case.  Its  operation  is  confined  to 
cases  "  not  otherwise  directed  by  law.*'  Here,  the  time  is 
pointed  out  by  the  statute,  and  is  therefore  ''  otherwise 
directed."  If  any  other  construction  be  put  upon  the  rule 
of  the  sessions,  it  will  contravene  the  act  of  parliament. 
It  is  however  probable  that  the  magistrates  proceeded 
upon  their  own  rule,  and  not  upon  the  act.  When 
a  case  .  has  been  decided  otherwise  than  upon  the 
merits,  on  account  of  some  formal  objection  to  the  notice, 
this  Court,  in  the  exercise  of  a  visitatorial  power  over  the 
Court  of  Quarter  Sessions,  will  interfere,  and  see  that  sub- 

(fl)  Ante.  (f)  4  M.  &  Ryl.  180  ;  9  B.  & 

{b)  Ante,  C.  134. 
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stantial  justice  is  done;  Rex  v.  Justices  of'  Wiltshire {a\ 
In  the  case  of  The  King  v.  Justices  of  Lancashire  {b).  Lord 
lenterden  says,  '*  The  justices  certainly  have  a  discretionary  v. 

power  to  make  rules  for  the  governance  of  the  practice  of  ^-^tjJe  VVes^^ 
the  sessions,  but  the  case  cited  (c)  shews  that  this  Court,  Riding  of 
for  the  purposes  of  justice,  will  interfere  to  controul  that 
discretion."  Upon  the  authority  of  Rex  v.  Justices  of 
Wiltshire,  the  Court  will  send  a  mandamus  in  this  case,  as 
justice  has  not  been  done.  The  object  which  the  parties 
had  in  view  was  to  try  whether  or  not  they  were  aggrieved, 
and  they  have  been  met  by  a  preliminary  objection  to  the 
notice. 

It  is  said  that  but  one  notice  of  ap[^eal  was  given, 
and  that  one  appeal  only  was  entered.  It  is  sworn  that 
three  notices  were  given,  and  three  appeals  were  lodged. 
The  clerk  of  the  peace  thought  one  sufficient,  and  entered 
it.  The  magistrates  put  the  party  to  his  election,  which 
shews  they  thought  they  were  in  possession  of  all  three. 

Denman,  C.  J. — It  appears  to  me  that  this  rule  must 
be  made  absolute.  The  circumstance  of  the  appeals  against 
the  orders  No.  1  and  3  not  being  entered,  is  satisfactorily, 
explained  by  the  decision  of  the  Court  of  Quarter  Sessions 
with  respect  to  the  order  No.  2.  It  is  also  expressly  sworn, 
that  the  appellant's  attorney  tendered  three  appeals  to  the 
deputy  clerk  of  the  peace.  The  rule  of  the  Court  of 
Quarter  Sessions  appears  to  me  wholly  inapplicable.  That 
rule  provides  for  cases  not  otherwise  directed  by  law* 
This  case  is  provided  for  by  law.  By  the  act  of  parlia- 
ment, ten  days'  notice  of  appeal  is  to  be  given.  The  same 
rule  must  prevail  in  computing  these  ten  days  as  in  other 
cases,  one  day  must  be  reckoned  inclusively  and  the  other 
exclusively.  The  effect  of  this  mode  of  computation  is,  that 
the  notice  here  given  was  sufficient.  If  the  Court  of  Quarter 
Sessions  were  not  acting  upon  their  own  rule,  but,  by  the 
decision  they  have  pronounced,  intended  to  put  a  construction 
upon  the  act  of  parliament,  they  have  construed  it  erroneously. 

(a)  10  East,  404.         (6)  7  B.  8c  C.  691.  (r)  Tiex  v.  WilUhire. 
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I  think,   however,  that  the  Court  of  Sessions  were  right 

in  over-ruling  the  objection,  that  the  party  had  not  in  the 

V.  notice  stated  in  terms  that  he  was  a  party  aggrieved. 

The  JUSTICES 
of  the  West 
Riding  of  LiTTLEDALE,  J. — The  rule  of  sessions  only  applies  to 

those  cases  where  no  time  for  giving  notice  of  appesll  is 
fixed  by  law.  The  14  Geo.  2,  c.  17,  s.  4,  requires,  in  cer- 
tain cases,  that  at  least  ten  days'  notice  of  trial  shall  be 
given.  In  construing  that  statute,  the  day  on  which  the 
notice  is  given  is  excluded,  and  ihe  day  on  which  the  trial 
is  to  be  had  is  included  in  the  computation.  A  similar 
construction  must  be  put  upon  the  55  Geo.  3,  c.  68,  s.3, 
which  requires  ten  days'  notice  of  appeal.  As  to  the  ob- 
jection to  the  notice,  that  it  was  not  stated  in  the  notice 
that  the  party  was  aggrieved,  it  appears  to  me  that  it  suffi- 
ciently appeared  that  the  appellant  was  a  party  aggrieved 
or  injured. 

Parke,  J. — I  am  of  opinion  also  that  this  rule  should 
be  made  absolute.  The  order  of  sessions  is  only  applicable 
to  those  cases  where  no  time  is  fixed  by  law,  and  where 
the  magistrates  have  a  discretion.  The  question  here  is, 
what  is  the  meaning  of  the  ten  days'  notices  required  by 
the  statute  ?  The  same  rule  of  construction  must  prevail 
in  this  case,  as  has  been  adopted  by  the  Court  with  respect 
to  the  statute  requiring  ten  days'  notice  of  trial.  One 
day  must  be  reckoned  inclusive,  and  the  other  exclusive. 
Had  the  legislature  intended  that  both  days  should  be  ex- 
cluded from  the  computation,  they  would  have  required  ten 
ckar  days'  notice  of  appeal.  I  am  by  no  means  satisfied 
that  it  was  the  fault  of  the  deputy  clerk  of  the  peace  that 
all  the  appeals  were  not  entered. 

Rule  absolute. 
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HiNE  V.  Allely  and  another. 

Assumpsit  on  a  bin  of  exchange  by  the  indorsee  A  holder  of  a 
against  the  drawers.     Plea,  general  issue.     The  declara-  when^due^t  '^* 
tion  set  out  a  bill  of  exchange,  dated  the  J  5th  May,  1830,  the  residence 
drawn  by  the  defendants  upon  one  Peter  Perrjf,  No.  6,  ceptor^toted 
Budge  Row,  for  the  sum  of  10/.  1^5.,  payable  three  months  ^"  ^^^  ^il^ 
after  date  to  the  defendant's  order,  and  averred  that  the  bill  house  closed, 
was  accepted  by  Peter  Perry ^  indorsed  by  the  defendants  to  ?"**  inquired 
the  plaintiff,   and  was  presented  and  shewn  to  the  said  ceptor  in  the 
Peter  Perry  for  payment  thereof,  but  that  Perry  would  not  hood  ^bur 
pay  the  bill.     At  the  trial  of  this  cause  before  Parke,  J.  at  could  not  henr 
the  sittings  at  Westminster  after  Hilary  term  last,  it  was  that  the  biU  ' 
proved,  that  on  the  1 8th  August,  1 830,  the  plaintiff  went  ^^^  ^'s^»o- 
to  the  house.  No.  6,  Budge  Row,  Watling  Street,  where 
the  acceptor  had  resided,  for  the  purpose  of  presenting  the 
bill  to  him  for  payment,  but  at  that  time  the  house  was 
shut  up,  and  Perry  had  apparently  left  his  residence,  and 
could  not  be  heard  of  in  the  neighbourhood.     Upon  this  it 
was  objected,  that  the  allegation  in  the  declaration,  that  the 
bill  had  been  presented  and  shewn  to  Perry,  the  acceptor, 
for  payment,  was  not  proved.    The  learned  judge  over- 
ruled the  objection,  and  a  verdict  was  found  for  the  plain- 
tiff for  11/.     Leave  was  however  given  to  the  defendants 
to  move  to  set  aside  the  verdict  and  enter  a  nonsuit. 

Erie  now  moved  for  a  rule  nisi  to  set  aside  the  verdict 
and  enter  a  nonsuit.  The  allegation  of  the  presentment  to 
the  acceptor  was  not  proved.  It  was  not  a  sufficient  pre- 
sentment that  the  bill  was  taken  to  the  house  where  the 
acceptor  had  once  resided,  when  the  house  was  closed  and 
the  acceptor  no  longer  lived  there.  In  Hardy  v.  Wood 
Tooffe  {a)  a  promissory  note  was  made  payable  at  Guildford; 
the  plaintiff  presented  it  at  two  banking  houses  at  Guild- 
ford, the  defendant  then  living  in  London ;  and  this  was 

(a)  2  Stark.  319. 
F  F 
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held  to  be  a  presentment  to  the  acceptor.  But  that  case  is 
distinguishable  from  this.  In  that  case,  as  the  bill  was 
accepted  generally  at  Guildford,  and  the  defendant  did 
not  live  there,  the  banking  houses  were  the  only  places 
where  it  was  probable  that  the  acceptor  had  funds.  In 
this  case,  the  plaintiff,  when  he  found  the  house  shut  up, 
did  not  make  further  search.  It  is  true  that  the  case  of 
Burbridge  v.  Manners  (a)  has  decided,  that  as  soon  as  the 
acceptor  refuses  to  pay  the  bill  on  the  day  on  which  it 
becomes  due,  it  is  dishonoured;  but  in  this  case  the  bill 
was  not  presented  in  such  a  way  so  that  payment  could  be 
refused. 


Parke,  J. — The  bill  was  dishonoured  as  soon  as  the 
indorsee  went  to  the  house  at  which  it  was  made  payable 
and  found  it  closed. 


By  the  Court  (ft), 

(a)  3  Camp.  193. 

(6).  Denman,  C.  J.,  LUtledalCy  J.,  and  Parke,  J. 


Rule  refused. 


Where  it  was 
agreed  be- 
tween j4.  and 
B.  that  B. 
should  take 
A.'s  mare  to 
graze  and  have 
her  blistered: 
Held,  that  A. 
could  main- 
tain an  action 
against  a  che- 
mist for  sell- 
ing ointment 
to  B.  which, 
upon  being 
applied,  in- 
jured the 
mare. 


Phillips  v.  Wood. 

C/ASE.  The  first  count  in  the  declaration  stated,  that  the 
defendant  was  a  chemist  and  druggist,  and  agreed  to  sell 
the  plaintiff  a  quantity  of  ointment  reasonably  fit  to  be 
applied  as  a  blister  to  horses  with  puffed  legs,  and  that  it 
was  the  duty  of  the  defendant  to  sell  ointment  reasonably 
fit  to  be  so  applied ;  nevertheless  the  defendant  sold  to  the 
plaintiff  ointment  totally  unfit  for  that  purpose.  By  means 
whereof  the  plaintiff  having  applied  some  portion  to  the 
legs  of  his  mare,  they  were  much  injured,  and  the  mare 
became  useless.  Plea,  general  issue.  At  the  trial  before 
Littledahj  J.,  at  the  Somerset  spring  assizes  1 833,  it  ap- 
peared that  the  plaintiff,  thinking  his  mare  required  blister- 
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ing»  agreed  with  bis  father  that  the  latter  should  take  her^ 
have  her  blistered  and  properly  treated^  and  send  her  to 
grass  in  his  own  field.  The  father  was  to  be  paid  for  the 
keep  of  the  mare.  The  father  in  consequence  applied  to 
the  defendant  for  some  blistering  ointment^  which  was  fur* 
nished  to  him.  This  ointment  was  applied^  by  a  person 
employed  by  the  father,  to  all  four  legs  at  once,  which  was 
described  as  a  severe  and  dangerous  course.  In  the  result 
an  injury  was  occasioned  to  the  legs  of  the  mare,  which 
rendered  her  wholly  unfit  for  use.  The  jury  found  a 
verdict  for  the  plain tiiF»  damages  dS/. 
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BampaSy  Serjt.,  now  moved  for  a  new  trial,  upon  two 
grounds.  First,  the  contract  was  not  properly  set  out  in  the 
declaration;  and  secondly,  the  plaintiff  himself  was  guilty  of 
negligence.  The  contract  proved  was  made  with  the  father  and 
not  with  the  son,  and  therefore  there  is  a  variance  between 
the  declaration  and  the  evidence ;  Lopez  v.  De  Tasiet  (a). 
It  was  said  that  the  ointment  was  too  strong.  It  was,  how- 
ever, applied  to  all  the  four  legs  of  the  horse,  which  was 
an  improper  treatment.  The  plaintiff's  agent  was  there- 
fore guilty  of  negligence ;  and  before  a  party  can  charge 
another  with  negligence,  he  must  shew  himself  to  be  quite 
free  from  the  charge  of  having,  by  his  own  improper  con- 
duct, contributed  to  produce  the  injury  complained  of. 

Parkb,  J. — It  appears .  to  me  that  there  ought  to  be 
no  rule  in  this  case.  With  respect  to  the  variance 
between  the  declaration  and  the  evidence,  it  is  an  esta- 
blished rule,  that  a  contract  must  be  described  according 
to  its  legal  effect.  It  is  quite  clear  that  in  law  this  contract 
was  the  contract  of  the  son.  By  the  terms  of  the  agree- 
ment between  the  father  and  the  son,  the  latter  was  liable 
for  the  price;  and  if  the  transaction  had  been  upon  credit 
the.  chemist  might  have  recovered  from  the  son,  for  the 


(a)  1  Brod.  &  Bingh.  538. 
F  F  2 


436 


1833. 


CASES  IN  THE  KINGS  BENCH, 

father  purchased  in  the  character  of  agent  to  the  son. 
Upon  the  second  point,  m^  brother  Liilledale  left  it  to  the 
jiiry  to  say  whether  or  not  the  plaintiff  had  been  guilty  of 
negligence,  and  the  jury  found  that  he  had  not«  I  however 
by  no  means  assent  to  the  proposition,  that  the  plaintiff  is 
bound  to  shew  that  he'  himself  is  not  chargeable  with  neg« 
ligence  before  he  can  impute  it  to  the  defendant.  That 
forms  no  part  of  the  issue  which  the  plaintiif  is  bound  to 
prove. 


Patteson,  J. — Though  this  is  in  form  an  action  of  tort. 
It  is  in  fact  an  action  upon  the  contract.  The  father  acted 
in  this  case  as  the  agent  of  the  son,  and  therefore  the  con- 
tract is  properly  described  as  a  contract  with  the' son.  Upon 
the  second  question,  it  has  already  been  stated  by  my 
brother  Parke,  that  the  learned  judge  left  it  to  the  jury  to 
say  whether  the  plaintiif  had  been  guilty  of  negligence. 


LiTTLEDALE,  J.  coucurred. 


Rule  refused. 


Upon  plene 
administravit 
pleaded^  the 
executor  is 
not  concluded 


Stearn  V.  Mills  and  Elizabeth  Wright,  Executor 

and  Executrix  of  Wright. 

Debt  by  the  obligee  of  a  bond  against  the  executor  and 

executrix  of  the  obligor.   Milk  pleaded />fene  administravit ; 

the  other  defendant  suffered  judgment  by  default.      At 

by  the  amount  the  trial  before  Gurney,  B.,  at  the  Suffolk  Lent  assizes 

"nveCri^eJ?"  ^^^'  »•>«  following  facts  appeared. 

hibited  to  the       The  testator  occupied  a  farm,  upon  which  at  the  time  of 

officer.        '     ^^^  death  was  certain  farming  stock  belonging  to  him.      In 

Whether       June,  1826,  the  testator  made  his  will,  and  appointed  his 
such  inventory  jiii.,  ,.  .  , 

is  prima  facie   ^"^  and  the  defendants,  his   executrixes   and  executor. 

evidence  of      Testator  by  his  will  desired  that  his  effects  might  be  valued 

assets,  qusre.  '^  ^ 

It  is  not  suf- 
ficient to  chaise  an  executor  with  assets,  to  show  tliat  he  has  acquiesced  in  the  receipt 
of  assets  by  his  co-executor. 


EASTEU  TEUM,  III  WILL.  IV. 

b^  his  executors,  and  bequeathed,  after  payment  of  debts 
and  legacies,  the  remainder  of  his  stock  and  crop  and  effects 
to  his  wife  for  life.  He  also  desired  that  bis  wife  might 
remain  in  possession  of  his  farm  to  the  end  of  his  term,  or 
so  long  as  she  might  wish. 

The  will  was  proved  by  both  the  defendants.  The 
widow  continued  in  the  occupation  of  .the  farm,  and  dis- 
posed of  the  stock  upon  it.  Milk  resided  ten  miles, from 
the  farm,  but  occasionally  visited  it.  To  shew  that  Mills 
had  assets,  evidence  was  given  that  at  the  time  when  the 
will  was  proved,  an  inventory  of  the  testator's  stock  and 
effects  had  been  made  out ;  this  inventory  was  not  signed 
by  either  of  the  defendants,  but  was  delivered  by  Elizabeth 
Wright,  in  the  presence  of  Milk,  to  the  ecclesiastical  officer 
before  whom  the  will  was  proved,  and  was  tacitly  assented 
to  by  Mills.  But  it  was  admitted  that  no  part  of  the  tes- 
tator's effects  had  ever  actually  passed  into  the  hands  of 
Mills.  The  learned  judge  being  of  opinion  that  the  evi- 
dence offered  was  sufficient  to  show  that  there  were  assets 
in  the  hands  of  Milk,  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  but  gave  the  defendant  leave  to  move  to  enter 
a  nonsuit.  In  Easter  term  last  a  rule  nisi  was  accord- 
ingly moved  for  and  obtained  by  Storkes,  Serjt.;  against 
which. 
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Biggs  Andrews  and  Austin  now  shewed  cause.  It  is 
the  duty  of  the  executors  to  exhibit  an  inventory  at  the 
time  they  take  out  probate,  and  by  the  ecclesiastical  law 
they  are  protected  from  any  liability  beyond  the  value  of 
the  effects  stated  in  the  inventory,  unless  it  be  proved  by 
the  party  claiming,  that  further  assets  have  come  to  their 
hands.  It  is  stated  in  Burris  Eccl.  Law,  (a)  that  it  is 
the  duty  of  every  executor  and  administrator,  at  the  time  of 
the  grant  of  probate  or  administration,  to  produce  an  in- 
ventory of  the  goods,  chattels,  and  credits  of  the  deceased; 
that  in  general  an   executor  who  intermeddles  with  the 

(a)  la  the  dth  edition,  vol.  4,  p.  29^;  title  Wills. 
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administration  of  the  effects  of  the  deceased,  without 
making  an  inventory,  shall  be  bound  to  answer  every  cre- 
ditor his  whole  debt,  and  to  every  legatee  his  whole  legacy, 
for  in  such  case  the  law  presumes  that  the  effects  are  suffi- 
cient; otherwise,  the  executor  is  presumed  to  have  no 
more  goods  of  the  testator's  than  are  described  in  the  in- 
ventory, therefore  any  claimant  who  affirms  that  the  testa- 
tor left  further  assets,  must  prove  it.  The  executors 
therefore  derive  considerable  benefit  from  the  exhibiting  an 
inventory,  as  they  thereby  discharge  themselves  from  the  pay- 
ment of  debts.  IParke,  J.  It  is  not  the  practice  to  exhibit 
an  inventory.  In  the  new  edition  to  Burvfs  Ecclesiastical 
Law  (a),  there  is  a  note  upon  this  point.]  In  vol.  4,  p.  3 10  of 
the  same  work,  it  is  said,  that  although  such  inventory  is  not 
required  by  law  to  be  made,  yet  if  it  be  made  upon  fair  ap- 
praisement, and  exhibited  before  the  judge  who  proves  the 
will  upon  the  oath  of  the  executor,  such  inventory  shall  re- 
ceive credit  in  all  causes  and  Courts,  and  he  that  exhibits  the 
same  be  freed  from  the  burthen  of  proving  that  the  deceased 
had  no  more  goods.  In  Toller  on  Executors  (ft)  there 
are  observations  to  the  same  effect.  In  Orr  v.  Kaives  (c), 
which  was  a  bill  for  satisfaction  of  a  legacy  out  of  the  assets 
against  the  representatives  of  an  executor  who  had  not  ex- 
hibited an  inventory,  to  be  paid  the  whole  of  the  legacies, 
Sir  John  Strange  says,  "Not  exhibiting  an  inventory 
which  every  executor  ought,  especially  in  a  deficient 
estate,  is  an  imputation  upon  him.  Whereas  no  laches 
can  in  this  case  be  imputed  to  the  plaintiff  in  not  calling 
on  him.  This,  though  not  conclusive  evidence,  always 
inclines  the  Court  to  bear  harder  on  an  executor,  because 
he  may  at  any  time  relieve  himself  by  an  inventory,  if  he 
finds  the  estate  deficient.  *'  It  must  have  been  on  this 
principle  that  the  case  of  Parsons  v.  Hancock  {d)  was  de- 
cidedt    That  was  an  action  of  debt  against  three  executors, 

(a)  Vol.  4,  p.  293,  note  (3).  (c)  8  Vesey,  sen.  194. 

(b)  P.  247.  (d)  1  Moody  &  M.  SSO. 
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they  pleaded  plene  administraveruni.  The  plaintiff  pro- 
duced^ as  evidence  of  assets,  an  inventory  of  the  goods  of 
the  testator  signed  by  two  of  the  defendants.  Parke,  J. 
there  says, ''  I  think  the  defendant  who  did  not  sign  the  in- 
ventory, is  entitled  to  a  verdict.  The  substance  of  the 
plea,  as  far  as  she  is  concerned,  is,  that  she  administered  all 
that  ever  came  to  her  hands  for  that  purpose,  and  there  is 
no  evidence  that  any  ever  did  so.  I  think  the  plaintiff  can 
only  have  his  verdict  against  the  two  who  signed  the  inven- 
tory.'^  In  the  present  case  the  delivery  by  the  one  executor, 
and  the  assent  of  the  other,  are  much  stronger  evidence 
than  the  mere  signing  of  the  inventory.  \PaTke,  J.  In 
Parsons  v.  Hancock,  the  inventory  had  not,  I  believe,  been 
delivered  previously  to  the  probate  of  the  will.]  The  in- 
ventory in  this  case  would  have  been  sufficient  to  protect 
Milk,  and  it  must  also  have  its  usual  weight  as  evidence 
that  the  effects  mentioned  in  it  came  to  his  hands.  In 
BuUer*s  N.  P.  142,  b.  there  is  the  following  case  of  AyUff 
V.  Ayliff.  The  sheriff  to  a  sci.  fa.  having  returned  that  the 
defendant  and  the  executor  had  wasted,  he  appeared  at  the 
return  of  the  writ  and  plene  adminisiravit,  and  traversed  the 
wasting.  On  issue  thereon,  the  inventory  exhibited  by  the 
defendant  at  the  Ecclesiastical  Court  was  allowed  to  be 
evidence  sufficient  to  put  the  executor  to  shew  how  he  had 
disposed  of  the  goods  and  money  mentioned  therein  (a).  In 
Foster  v.  Blakelock  {b),  the  probate  granted  to  the  defend- 
ant was  held  sufficient  presumptive  evidence  of  assets  in 
his  hands  to  the  amount  covered  by  the  stamp.  But  the 
case  does  not  rest  solely  upon  the  circumstance  of  the  de- 
livery of  the  inventory.  Mills  was  bound  to  see  to  the 
proper  administration  of  the  testator's  property,  inasmuch 
as  he  permitted  the  other  defendant  to  take  and  continue 
in  possession  of  it.  He  connived  at  the  use  of  the  goods 
by  her,  and  he  is  therefore  liable  on  her  devastavit.      In 

(a)  See  2  Starkie  on  Evidence,  (b)  8  D.  &  R.  48,  S.  C.  5  B.  & 

332, 2  ed. ;  and  Giles  v.  Ifysim,  I      C.  8S8. 
Starkie,  32. 
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Churchill  v.  lloj)soii{a),  it  is  said  "Ifllieie  be  two  exe- 
cutors, and  they  join  iti  the  receipt,  and  one  only  receives 
the  money,  as  to  creditors  who  would  have  the  utmost 
benefit  of  law,  each  is  liable  for  the  whole,  though  one  exe- 
cutor alone  might  give  a  discharge  and  the  joining  of  the 
other  was  unnecessary."  In  the  case  of  Sadler  v.  Hobbs{b), 
which  was  a  bill  against  executors,  the  Lord  Chancellor 
says,  ''  I  take  it  to  be  clear  that  where  by  any  act  or  any 
agreement  of  the  one  party  money  gets  into  the  hands  of 
his  companion,  whether  a  co-trustee  or  co-executor,  they 
shall  both  be  answerable."  Cross  v.  Smith  (c)  fully  sup- 
ports the  decision  in  Sadler  v.  Hobbs.  [Parke,  J.  There 
the  executor  had  actually  received  the  money,  and  had 
allowed  it  to  pass  into  his  co-executor's  hands.]  The  prin- 
ciple in  this  case  is  the  same.  The  executor  knew  that 
the  farming  stock  was  the  property  of  the  executors,  and 
he  saw  the  executrix  employing  them,  but  not  using  them 
for  the  purposes  to  which  they  ought  to  have  been  applied. 
The  receipt  by  her  under  such  circumstances  must  be  con- 
sidered as  a  receipt  by  him. 

Siokes,  Serjt.,  and  £e/fy,  in  support  of  the  rule.  The 
jury  at  the  trial  negatived  the  supposition  that  Mills  ever 
exercised  any  authority  over  the  goods  while  in  the  posses- 
sion of  the  widow.  Mills  never  did  interfere  at  all,  and  it 
>vas  proved  that  no  assets  had  come  to  his  hands.  The 
whole  question  at  the  trial  came  to  this  one  point,  whether 
or  not  the  joint  exhibiting  of  the  inventory  is  of  itself  auf-* 
ficient  evidence  of  assets  having  come  to  the  hands  of  Mills, 
In  all  the  cases  which  have  been  cited  it  is  assumed  that 
assets  had  come  to  the  executor's  hands.  In  Cross  v.  Smiik 
assets  had  come  to  the  executor's  hands,  and  he  had  allowed 
them  to  pass  to  the  other  executor.  It  is  apprehended  that 
the  broad  principle  is  laid  down  in  Irving  v.  Pelers  (d)^ 
where  it  is  said,  when  a  defendant  plevids  pkne  adminislra-^ 

(a)  1  Salkeld,  318.  (c)  7  East,  346^ 

(6)  2  Brown's  Ch.  Cases,  1J6.         (d)  ST. R.  688; 
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vitf  it  must  be  admitted  now  that  he  is  only  answerable  to 
the  amount  of  the  assets  proved.  This  brings  it  back  to 
the  question  whether  the  exhibiting  of  the  inventory  is  suf- 
ficient proof  of  a  receipt  of  the  assets  by  Mills.  It  is  sub- 
mitted that  it  is  not  so,  and  that  if  it  affords  a  prirn^  facie 
presumption  of  assets,  that  presumption  is  fully  rebutted 
by  the  proof  iu  this  case,  that  no  assets  ever  in  fact  came 
to  the  executor's  hands. 


Stearn 

V, 

Mills. 


Dbnman,  C.J. — It  appears  to  me  that  the  exhibiting  of 
the  inventory  is  no  proof  of  assets  in  the  hands  of  Mills; 
nor  can  the  evidence  of  his  going  to  make  a  statement  of 
the  testator's  effects  in  reason  affect  him  with  the  receipt 
of  assets.  The  inventories  mentioned  in  some  of  the  cases 
cited  are  inventories  of  what  the  executor  had  actually  re- 
ceived, and  not,  as  in  this  case,  a  mere  statement  of  the 
amount  of  the  testator's  effects.  Mills  has  accounted  for 
all  the  assets  which  have  ever  come  to  his  hands.  The 
going  upon  the  farm  does  not,  I  think,  at  all  vary  the  case; 
and  it  was  taken  for  granted  upon  the  trial  that  he  had  not 
further  interfered.  The  form  of  the  rule  which  has  been 
obtained  in  this  case  is  for  a  nonsuit,  and  I  am  of  opinion 
that  this  rule  must  be  made  absolute. 


LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion, 
without  considering  whether  the  inventory  would  be  evi- 
dence or  not  in  any  case.  If  it  clearly  appears,  as  here, 
that  no  assets  have  ever  come  into  the  executor's  hands, 
the  inventory  is  no  evidence  to  the  contrary.  Suppose  the 
case  of  executors  living  in  London,  whose  testator  had 
effects  in  Yorkshire  and  in  Cornwall ;  if  it  be  necessary 
that  an  inventory  should  be  made  out  before  probate,  aud 
such  inventory  is  to  be  evidence  of  assets,  the  executors 
must  go  into  Yorkshire  and  Cornwall  to  take  possession  of 
and  value  the  effects,  before  obtaining  probate.  Or,  sup- 
pose a  testator  has  goods  in  the  hands  of  a  factor,  who 
becomes  insolvent  subsequently  to  the  testator's  death,  are 
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the  executors  to  be  liable  to  the  extent  of  the  value  of  the 
goods?  The  onus  probandi  ought  to  lie  on  the  persons 
who  aflSnn  that  the  executors  have  assets.  I  do  not  accede 
to  the  doctrine  laid  down  in  Foster  v.  Blakelock.  The 
question  does  not  appear  to  have  been  fully  brought  before 
the  Court.  I  perceive  that  I  did  not  participate  in  the 
decision* 


Parke^  J. — I  am  clearly  of  the  same  opinion.  In  the 
first  place,  it  is  to  be  considered  what  is  the  effect  of  the 
inventory;  and  secondly^  whether,  in  the  equivocal  circum- 
stances under  which  this  inventory  was  presented,  it  is  to 
be  considered  as  the  inventory  of  both.  Assuming  that  it 
was  exhibited  by  both,  it  is  merely  an  inventory  of  the 
articles  belonging  to  the  testator.  I  will  not  decide  whether 
or  not  this  would  be  prim&  facie  evidence ;  but  supposing 
that  it  is  such,  it  is  capable  of  being  rebutted  by  proof  that 
the  executor  actually  never  did  receive  the  articles  men- 
tioned in  it.  It  called  upon  the  defendant  for  an  answer, 
and  that  answer  has  been  given.  To  say  that  when  both 
executors  go  before  the  archdeacon  and  exhibit  an  inven- 
tory, that  they  shall  both  be  liable  to  assets  to  the  amount 
stated  in  the  inventory,  is  what  no  case  has  as  yet 
decided.  No  one  can  doubt  the  propriety  of.  the  deci- 
sion in  Cross  v.  Smith,  In  that  case  one  executor  had 
actually  received  the  goods  of  the  testator,  and  had  intrusted 
them  to  his  co-executor.  He  was  bound,  therefore,  to 
look  to  the  administration  of  the  testator's  effects.  But  to 
say  that  one  executor  shall  be  bound  conclusively  by  the 
act  of  the  other,  is  going  beyond  what  any  case  has  as  yet 
decided.  The  case  of  Foster  v.  Blakelock  did  not  undergo 
much  discussion.  An  executor  is  not  answerable  to  the 
amount  of  assets  covered  by  the  stamp  on  the  probate,  as 
he  includes  all  debts  in  the  amount  upon  which  the  duty  is 
paid.  The  executor  is  certainly  not  responsible  to  creditors 
for  any  debts  beyond  the  amount  of  assets  which  he  has 
actually  received. 

Rule  absolute. 
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Roberts  x;,  Davey. 

XRESPASSf  for  entering  certain  lands  of  the  plaintiffy  ^.grants  to B. 
called  Carvannell,  in  the  parish  of  Gwennap,  in  tlie  county  enter uTOnbis 
of  Cornwall;  another  close,  in  the  same  parish,  called  l&tids  to  search 
Longcroft;  and  another  close  in  the  same  county;  and  ^^^5  for  a  term 
sinking  pits  in  the  said  closes,  and   carrying  away   ore.  of9lyearsj» 

rrw       t     «        .  .  7  .      With  a  proviso 

The  declaration  also  contained  a  count  de  bonis  asportatis.  that  if  JB. 
Plea,  first,  not  guilty:  Secondly,  liberum   tenementuin:  [^^bes^^fjj^ 
and  thirdly,  a  special  plea  to  this  effect,  that  in  1821,  one  six  months^or 
Stephen  Easiicke  was  seised  in  fee  of  a  third  part  of  the  other  of^the 
lands  in  which  8cc.  and  by  an  indenture  between  Easiieke  covenants con- 
of  the  one  part,  and   Joh$  Bullock  of  the  other  part,  licence,  then 
Easiicke  granted  to  J.  Bullock,  his  executors,  administra-  the "  supposed 

,  ,  .      indenture,  and 

tors  and  assigns,  full  and  free  liberty,  licence  and  authority  the  liberties, 

to  dig.  work,  mioe  and  .earch  for  tin.  tin  ore,  copper.  '^^^'^ 

copper  ore,  lead,  lead  ore,  and  all  other,  ores,  metals  or  authorities 

minerals,  within,  upon,  through,  out  and  under  one  third  g^^l^  shall 

part  undivided  in  the  lands  in  which  &c.,  with  liberty  to  cease^  ^^^{^ 

erect  all  engines  and  other  buildings  as  might  be  useful  utterly  void 

and  convenient  to  J.  Bullock,  his  executors,  administrators,  ^^  ^^"^,  , , 

.  .  .       '  '  effect:— Held, 

co-adventurers  and  assigns,  in  the  exercise  of  such  liberties,  that  the  word 
licences,  powers  and  authorities,  and  also  to  divert  all  jj^gng^^ed^ 
watercourses,  and  also  to  dig  any  new  leet  for  the  convey-  to  mean  void- 
ing of  any   water,  habendum  for  21  years.     Before   the  some  act  of 

expiration  of  this  term,  on  the  23d  November,  1827,  that  ^r  ^^  show 

his  election  to 
J,  Bullock  made  his  will,  and  appointed  Beisjf  Lovell  Bui-  enforce  the 

lock  his  executrix  and   died.     That  B.  L.  Bullock  took  fo^^^"™  « 

necessary  to 

upon  herself  the  execution  of  the  will,  and  was  thereby  put  an  end  to 
legally  entitled  to  the  use,  exercise  and  enjoyment  of  the  '  ®  »cence. 
liberty,  licence  and  authority  so  granted  by  the  said  inden^ 
ture.  And  that  because  B,  L.  Bullock  could  not  enjoy 
the  liberties  so  granted,  the  defendant  as  her  servant  en- 
tered 8cc.  Issue  was  joined  upon  the  first  plea.  To  the 
second  plea,  the  plaintiff  newly  assigned.  And  to  the 
third  plea,  plaintiff  replied,  that  the  liberties,  licence  and 
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1833.         authority  uientioned  in  the  third  plea,  were  granted,  sub- 

RoucRTs      J^^^  ^^  ^"^'  ^^^^^  ^  condition,  that  if  J,  Bullock,  his  execu- 
V.  tors,  administrators  or  assigns,  should  at  any  time  or  times 

neglect  efFectually  to  work  the  said  premises,  for  any  time 
or  times  exceeding  in  the  whole  six  calendar  months  in 
any  one  year  of  the  term,  or  should  not  work  effectually 
such  mine  or  mines,  and  the  veins  and  lodes  discovered  or 
to  be  discovered  within  the  premises,  unless  hindered  by 
extremity  of  water  or  other  unavoidable  accident,  or  should 
fail  in  the  performance  of  any  of  the  covenants,  conditions 
and  agreements,  affirmative  or  negative,  in  the  said  inden- 
ture contained,  then  that  the  supposed  indenture,  and  the 
liberties,  licences,  powers  and  authorities  thereby  granted, 
and  every  of  them,  should  cease,  determine,  and  be  utterly 
void  and  of  no  effect.  The  replication  then  averred,  that 
«/.  Bullock  in  his  lifetime  had  neglected  to  work  the  said 
premises,  not  having  been  hindered  by  extremity  of  water 
or  other  unavoidable  accident,  and  that  neither  J.  Bullock 
in  his  lifetime,  nor  jB.  L.  Bullock  since  his  decease,  had 
performed  the  said  condition.  The  replication  also  newly 
assigned  more  force  than  was  necessary  for  enjoying  the 
said  liberty.  The  defendant  by  his  rejoinder  took  issue  on 
the  first,  and  confessed  the  second  new  assignment,  and 
demurred  generally  to  the  replication,  as  to  the  last  plea. 
Joinder  in  demurrer. 

Follttt  in  support  of  the  demurrer. 

Parke,  J. — The  whole  question  turns  upon  the  mean- 
ing of  the  word  '  void*  In  order  to  know  whether  void 
means  absolutely  void,  or  void  upon  the  election  of  the 
lessor,  or  voidable  by  entry,  it  is  necessary  to  look  at  the 
whole  context  of  the  deed.  This  we  cannot  do  upon 
these  pleadings,  the  deed  not  being  entirely  set  out. 

Follelt.  It  is  the  ordinary  mining  lease  of  the  county 
of  Cornwall.    It  seems  quite  clear  that  it  is  a  reservation 
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for  the  benefit  of  the  landlord,  and  it  is  a  proviso  for  re- 
entry in  case  of  not  working  the  mine. 

The  Court  intimating  an  opinion  that  they  could  not 
give  judgment  without  seeing  the  whole  of  the  deed,  it  was 
agreed  by  the  parties  that  the  deed  should  be  considered 
as  entirely  set  out  in  the  pleadings,  the  record  to  be 
amended  accordingly.  The  lease  or  licence  was  in  the 
usual  form  (a),  and  reserved  a  royalty  rent. 

Folktt,  The  question  simply  is,  whether  the  lease  is 
absolutely  void  immediately  upon  the  non-performance  of 
the  condition,  or  void  only  upon  the  lessor's  doing  some 
act  to  shew  his  election  to  take  advantage  of  the  forfeiture. 
There  is  no  doubt  that,  under  the  facts  stated,  the  lease 
might  have  been  put  an  end  to,  but  if  nothing  has  been 
done,  the  lease  continues  in  force.  The  construction  of 
the  lease  upon  this  point,  is  the  same  as  that  in  Doe  v. 
Bancks(b).  In  that  case  the  pIainti£F  had  granted  to  the 
defendant  a  lease  of  certain  mines,  and  the  proviso  was^ 
that  if  the  defendant  should  stop  or  cease  working  at  any 
time  for  two  years,  the  lease  should  be  deemed  void  to  all 
intents  and  purposes.  The  Court  held  the  lease  voidable, 
and  Abbott,  C.  J.  there  says,  *'  Notwithstanding  the  lan- 
guage of  this  lease  it  did  not  become  absolutely  void  by  a 
cessor  of  two  years,  unless  the  landlord  thought  fit  to  make 
it  so."  In  Armby  v.  Woodward  {c),  there  was  an  agree- 
ment for  a  lease,  with  a  proviso  that  if  the  rent  should  be 
in  arrear  21  days  after  demand  made,  or  if  any  of  the  cove*- 
nantis  should  be  broken,  then  the  term  thereby  granted,  or 
so  much  thereof  as  should  be  then  to  accrue  and  unex- 
pired, should  cease,  determine,  and  be  utterly  void,  and  it 
should  be  lawful  for  the  landlord  to  re-enter.  Lord  Ten- 
terden,  C.  J.  said,  ''  Taking  the  two  clauses  of  the  proviso 
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(a)  Vide  Doe  v.  Wood,2  B.  & 
Aid.  724;  Roope  v.  BrentoUy  3  M. 
&  Ryl.  133. 


(6)  4B.  &Ald.401. 
\c)  6  B.  &  C,  519. 
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togetberi  the  sound  construction  of  them  gives  to  the  land* 
lord  a  right  to  re-enter,  to  be  exercised  or  not  at  his  eleo 
tion;"  otherwise  the  latter  clause,  ''it  shall  be  lawful  to 
re-enter/'  would  have  no  effect*  lAUledak,  J.  says,  '^  In 
this  case  the  lease  was  not  void,  but  voidable,  and  the 
landlord  was  bound  to  re-ienter  in  order  to  take  advantage 
of  the  forfeiture^  as  in  the  case  of  freehold  interests/'  In 
Ride  v.  Farr  (a),  the  proviso  in  the  lease  was,  '*  that  if  the 
rent  should  be  gnpaid  QO  days  next  after  the  day  or  time 
when  the  same  was  reserved,  then  the  demise^  and  every 
article,  clause  and  thing  therein  containedi  should  cease, 
determine,  and  be  utterly  void ;  and  Lord  Ellenborough 
there  says,  '*  It  would  be  contrary  to  a  universal  principle 
of  law,  that  a  party  shall  never  take  advantage  of  his  own 
wrong,  if  we  were  to  hold  that  a  lease  which  in  terms  is  ^ 
lease  for  12  years,  should  be  a  lease  determinable  at  the 
will  and  pleasure  of  the  lessee,  and  that  a  lessee  by  not 
paying  his  rent  should  be  at  liberty  to  say  that  the  lease  was 
void;  and  on  this  principle,  even  if  it  were  not  borne  out  so 
strongly  as  it  is  by  the  consent  of  authorities,  it  would  be 
sufficient  to  hold  that  the  lease  Was  only  void  as  against 
the  lessee,  not  against  the  lessor/'  From  these  cases  it 
appears  that  the  distinction  between  freeholds  and  terms 
for  years  as  to  necessity  of  an  entry,  to  determine  the  inter- 
est, no  longer  exists  (&),  that  it  is  equally  necessary  in  the 
one  case  as  in  the  other,  and  that  the  lease  is  in  truth  not 
void,  but  determinable  at  the  election  of  the  landlord*  It 
does  not  appear  upon  the  pleadings  in  this  case,  that  the 
lessor  has  done  any  act  declaratory  of  his  option  to  deter- 
mine the  lease,  and  it  is  not  for  the  plaintiff,  who  so  far  as 
appears  upon  the  pleadings  is  a. stranger  both  to  the  grantor 
and  grantee,  to  say  that  the  lease  or  licence  is  determined. 


(a)  6M.  &S.  121. 

(6)  There  is  still  this  difference, 
that  to  determine  a  freehold  inter- 
est, there  must  be  an  actual  entry 
or  something  tantamount,  even 
where  the  estate  is  declared  to  be 


void  on  non-performance  of  the 
condition;  but  in  the  case  of  a 
chattel,  any  thing  shewing  the  in- 
tention of  the  party  to  insist  upon 
the  forfeiture  is  sufficient. 
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Jeremy 9  contrs^.  This  is  a  mere  licence  to  enter  for  the 
purpose  of  searching  for  minerals,  and  passes  no  interest  in 
the  lan^.  In  Doe  v.  Wood{a)  a  deed  similar  to  this,  except 
that  the  words  in  the  operative  part  were  more  applicable 
to  a  lease  than  the  expressions  in  the  premises  of  the  present 
deed  are^  was  held  to  be  a  mere  licence,  and  not  a  lease. 
That  case  is  also  an  authority  to  shew  that  a  very  slight  act 
done  by  the  grantor  is  evidence  of  an  intention  on  his  part 
to  determine  the  licence.  The  next  question  which  arises 
is,  whether  this  licence  is  void  or  voidable,  and  whether  any 
entry  is  necessary  on  the  part  of  the  grantor.  It  is  import- 
ant to  consider  what  was  the  consideration  for  the  licence* 
The  condition  attached  to  the  grant  of  the  licence  was  a 
condition  precedent,  and  the  performance  of  that  condition 
was  the  consideration  which  induced  the  grantor  to  grant 
the  licence.  Unless,  therefore,  «7.  Bullock  worked  the 
mine,  which  was  the  condition  of  the  grant,  he  had  no 
interest  in  the  land*  It  is  laid  down  in  a  note  to  the  case 
of  P<nrdage  v.  Coleijb),  that  where  mutual  covenants  go  to 
the  whole  consideration  on  both  sides,  they  are  mutual 
conditions,  and  performance  must  be  averred  before  the  one 
covenanting,  party  can  bring  an  action  against  the  other. 
Arnsby  v«  Woodward  is  totally  di£Ferent  from  the  present,  both 
in  the  language  of  the  proviso  and  also  in  the  facts.  There 
was  in  that  case  a  clause  of  re-entry  which  was  held  by  the 
Court  to  override  tl^e  whole  proviso,  and  thus  it  became  neces- 
sary for  the  landlord  to  re-enter.  The  landlord  had  also  in 
that  case  received  rent  from  his  tenant  after  the  time  of  his 
forfeiture,,  and  thus  he  had  acknowledged  a  subsisting 
tenancy.  In  the  case  of  Doe  v.  Bench,  the  tenant  was 
endeavouring  to  take  advantage  of  his  own  wrongful  act, 
and  to  reduce  a  lease  for  years  to  a  tenancy  from  year  to 
year.  In  Bides»  Farr  the  landlord  had  received  rent  after 
the  happening  of  the  forfeiture.  At  the  time  of  granting 
the  licence  the  grantor  was  in  possession,  and  continued  so 


(a)  8  B.  &  Aid.  724. 


{h)  iSaunclers,  319  h. 
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afterwards ;  therefore  there  could  be  no  occasion  for  a  re- 
entry. [Park,J,  It  still  comes  to  the  original  question  whether 
the  grantor  is  not  obliged  to  do  some  act  before  the  licence 
becomes  absolutely  void.]  It  lies  upon  them  to  say  that  no 
act  has  been  done  on  the  part  of  the  grantor  to  shew  his 
acceptance  of  the  forfeiture.  [Parke,  J.  It  is  for -you  to  shew 
that  you  have  done  something,  if  the  meaning  of  the  word 
'  void'  is  merely  void  upon  the  election  of  the  grantor.] 
The  grantor  has  allowed  another  person  to  come  into  pos- 
session :  it  must  be  presumed,  that  a  party  who  is  in  pos- 
session is  seisedi  and  if  the  grantor  has  given  the  plaintiff 
seisin,  he  has  not  given  him  an  estate  sub  modo.  {^Parke,  J. 
It  does  not  appear  that  he  has  given  him  an  unqualified 
estate.  It  comes  to  the  simple  question  whether  or  not  the 
licence  is  absolutely  void.]  The  licensee  has  totally  failed 
in  the  performance  of  that  which  is  the  whole  consideration 
of  the  licence.  In  Fenn  v.  Smart  (a),  Bayley,  J.  says,  "  If 
the  estate  be  granted  upon  condition  that  if  the  grantee  do 
such  an  act,  the  estate  shall  thereupon  immediately  cease 
and  determine,  then  no  entry  is  necessary."  The  distinction 
is,  that  where  the  performance  lies  in  the  lessee,  the  non- 
performance makes  the  lease  void  as  to  him.  Here  the 
licence  has  never  been  exercised,  it  not  being  alleged  that 
the  licensee  ever  entered. 


Denman,  C.  J. — There  is  nothing  in  the  pleadings  to 
connect  JSas^tc^e  with  the  plaintiff.  Therefore  it  appears  to 
me  that  the  question  as  to  whether  the  grantor  ought,  under 
the  terms  of  this  proviso,  to  do  any  thing  to  shew  his  inten- 
tion to  accept  the  forfeiture  does  not  arise.  But  supposing 
that  the  question  did  arise,  it  appears  to  me  to  be  quite  clear, 
upon  the  authority  of  the  case  of  Doe  v.  Bancks,  that  he 
must  do  some  act  to  shew  his  determination,  and  that  until 
be' does  so  the  licence  continues  in  force. 


LiTTLEDALE,  J. — I  am  of  opinion  that  this  replication 
cannot   be  supported.     In   the  case  of  Doe  v.  Bancks, 

(a)  12  East,  448,  in  arg. 
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supposing  this  to  have  been  a  lease  of  the  mines,  it  would 
have  been  necessary  to  prove  some  re-entry  or  act  of  the 
landlord.  Although  1  admit  that  this  is  not  the  case  of  a 
lease  of  the  land,  but  is  a  mere  licence  or  authority,  I 
think  the  grantor,  or  party  claiming  under  him,  should  have 
done  something.  Upon  the  analogy  of  this  case  to  the  case 
of  a  lease,  I  think  it  was  for  Easticke  to  give  some  notice  that 
he  had  put  an  end  to  the  licence,  and  that  until  that  was  done 
the  licence  continued.  It  has  been  argued  that  the  posses- 
sion of  the  plaintiff  is  like  a  re-entry,  but  that  does  not  at  all 
appear  upon  the  pleadings.  It  is  not  shewn  that  the  plaintiff 
comes  in  under  the  lessor,  and  he  may  be  a  perfect  stranger. 
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Parke,  J. — I  am  also  of  opinion  that  the  replication 
cannot  be  supported.  The  only  question  is,  >vhether  the 
word  '  void'  means  voidable,  or  absolutely  void.  If  it  is 
voidable,  it  must  be  so  either  by  re-entry  or  by  the  grantor 
making  his  election.  As,  however,  there  is  no  state- 
ment in  the  case  of  any  act  shewing  the  election,  nor  of 
any  re-entry,  it  is  not  necessary  for  us  to  decide  which  of 
the  two  it  means.  The  case  of  Doe  v.  Bancks  applies  to 
this  case ;  it  is  quite  clear  that  this  licence  is  not  absolutely 
void  upon  non-performance,  but  only  to  be  avoided  upon 
some  act  done  by  the  licencer.  There  must  be  something 
to  shew  that  Stephen  Easticke,  or  some  one  under  him, 
made  his  election  to  accept  the  forfeiture. 

Judgment  for  the  defendant. 


Meager  v.  Smith. 

Assumpsit  for  work  and  labour  done  and  goods  sold  Semhle,  that 
1  1  i>  t         1  ■  x\*        payment  of 

and  delivered,  and  upon  the  common  money  counts.     Plea,  money  into 

general  issue.  The  defendant  had  paid  10/.  into  Court  P^"r|:"I^"*" 
°  ^  mdebitatas 

count  for  work  and  labour,  where  there  has  been  but  one  transaction  between  the  par- 
ties, admits  the  authority  of  the  agent  by  wliom  the  work  was  ordered,  and  that  pay- 
ment of  money  into  Court  on  a  count  which  states  a  special  contract  admits  that  con- 
tract; but  payment  generally,  on  the  indebitatus  counts,  does  not  admit  the  causes  of 
action,  notwithstanding  the  late  rule  of  Court,  which  directs  the  particulars  to  be 
annexed  to  the  record. 

G  G 
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generally.  At  the  trial  before  BoUand,  B.  at  the  01aii)or-« 
gansliire  spring  assiEes^  1839,  the  following  facts  appeared. 
Meisrs.  Gautier  and  Dubois  were  merchants  at  Brest,  and 
owned  a  schooner  called  the  Augmte  Virginie,  which  on 
the  dd  May,  1831,  was  damaged  while  proceeding  down 
the  Swansea  river.  The  defendant  was  the  correspondent  of 
the  owners,  and  one  Mills  was  the  defendant's  colliery  agent. 
Mills  directed  the  plaintiff,  who  is  a  ship'*builder,  to  make 
a  survey  of  the  ship,  and  to  state  to  him  what  sum  would 
put  her  into  repair.  The  plaintiff  stated  that  the  expense 
would  be  between  70/.  and  80/.  Mills  then  ordered  that 
what  was  necessary  should  be  done.  Mills  visited  the 
vessel  once  a  week  whilst  she  was  under  repair,  and  upon 
one  of  those  occasions  the  bad  state  of  the  vessel  was 
pointed  out  to  him.  The  defendant  himself  also  saw  the 
vessel  twice  whilst  she  was  repairing.  The  vessel  was  re- 
paired so  as  to  be  completely  seaworthy.  The  particulars 
of  the  phintiff's  demand  were  for  l6d/.,  for  materials  fur- 
nished and  labour  bestowed  upon  the  repairing  of  the 
vessel.  Credit  was  giveti  for  70/.  paid  by  the  defendant 
on  account.  Deducting  the  70/.  paid  on  account,  and  the 
10/«  paid  into  Court,  the  plaintiff  claimed  a  balance  of  85/. 
The  learned  judge  told  the  jury  to  consider,  1st,  whether 
any  authority  at  all  to  repair  the  ship  had  been  given  by 
the  defendant  to  the  plaintiff;  and  secondly,  if  any  siich 
authority  had  been  given,  whether  the  defendant  was  au- 
thorized to  exceed  80/.  The  jury  found  a  verdict  for  the 
defendant.  In  Easter  term  last  a  rule  nisi  for  a  new  trial 
was  obtained,  on  two  groundst  1st,  That  the  question  had 
been  improperly  left  to  the  jury;  and  secondly,  that  the 
payment  of  money  into  Court  admitted  the  contract. 
The  rule  nisi  was  granted,  on  the  first  ground,  on  the 
supposition  that  the  only  question  left  by  the  learned 
judge  to  the  jury  was,  whether  Mills  was  the  agent  of  the 
defendant*  It  appeared  that  the  juryi  upon  the  question 
being  put  to  them  at  the  desire  of  the  plaintiff's  counsel, 
immediately  after  the  delivery  of  the  verdict,  stated  that  Mills 
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was  not  authorized  by  the  defendant  to  order  the  repairs 
to  be  done.     Against  this  rule, 

Maule  and  £•  Ft  Williams  now  shewed  clause.  The  case 
was  properly  left  to  the  jury.  It  was  material  to  consider 
to  what  extent  the  plaintiiF  was  authorized  to  repair  the 
ship.  The  defendant  might  be  willing  to  expend  a  certain 
sum  in  repairing  the  ship,  and  no  more.  The  payment  of 
money  into  Court  does  not  admit  the  defendant's  liability 
beyond  the  sum  paid  in.  Where  no  particulars  of  demand 
have  been  delivered,  the  payment  of  money  upon  the  com-^ 
mon  counts  does  not  admit  a  specific  contract.  Suppose 
in  this  case  10/.  had  been  due  from  the  defendant  to 
the  plaintiff  for  money  lent,  the  debt  of  10/.  and  this 
demand  for  repairing  the  ship  might  have  been  claimed 
under  counts  similar  to  those  in  this  declaration,  surely  the 
payment  of  10/.  would  not,  in  that  case,  be  an  acknowledge 
ment  of  the  contract  for  the  repairs.  Again,  suppose  there 
be  both  a  special  agreement  and  such  a  contract  as  might  be. 
proved  under  the  common  counts,  and  the  defendant  pays 
money  into  Court,  upon  a  declaration  containing  only  the 
common  counts,  is  that  to  be  holden  an  admission  of  the 
special  agreement  ?  The  effect  of  paying  money  into  Court 
upon  the  common  counts  is  simply  that  of  deducting  from 
the  plaintiff's  demand  the  amount  paid  in.  In  Seaton  v. 
Benedict  {a)  Mr.  Justice  Gaselee  says,  ''  On  the  subject  of 
payment  of  money  into  Court  I  entertain  no  doubt.  Pay- 
ment into  Court  generally  in  (indebitatus)  assumpsit,  admits 
nothing  beyond  the  amount  of  the  sum  paid  in.  Where, 
indeed,  there  is  a  special  contract,  the  payment  into  Court 
admits  that  contract;  but  where,  as  in  the  common  in- 
debitatus assumpsit,  the  demand  is  made  up  of  several 
distinct  items,  the  payment  admits  no  more  than  that 
the  sum  paid  in  is  due.''  It  is  a  privilege  of  the  de- 
fendant to  pay  money  into  Court  applicable  to  any  demand 
the  plaintiff  may  prove.     It  is  not  incumbent  upon  the  de- 

(a)  5  Btngh.  28. 
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fendant  to  be  prepared  to  prove  upon  what  matter  he  paid 
-TT^^"*'       money  into  Court.    There  is  no  authority  to  shew  that  the 

JXL  EAGER 

V.  payment  of  money  into  Court  generally  relieves  the  plaintiff 

*'^^"'  from  any  part  of  his  proof.  [Parke,  J.  Payment  of 
money  into  Court  admits  that  something  is  due  on  the 
cause  of  action  stated  in  the  declaration,  and  if  there  is  but 
one  transaction  between  the  parties,  is  it  not  an  admission 
that  there  is  something  due  on  that  account?]  It  may  be 
said  that  the  10/.  paid  into  Court  is  money  paid  for  the 
purpose  of  purchasing  peace.  It  was  for  the  jury  to  con- 
sider whether  Mills  had  any  authority  to  bind  the  defend- 
ant beyond  the  sum  paid  into  Court. 

Evans  and  Whitcomb  in  support  of  the  rule.  It  was  con- 
sidered by  every  one  at  the  trial  to  be  a  mere  question  as  to 
the  amount  of  damages,  or  what  was  a  sufficient  remunera- 
tion for'  the  labour  bestowed.  The  subsequent  acts  of 
recognition,  by  the  defendant,  were  not  left  by  the  learned 
judge  to  the  jury.  If  by  the  payment  of  money  into  Court* 
the  defendant  acknowledged  any  liability,  the  amount  of 
that  liability  was  the  question  for  the  jury.  This  case 
arose  since  the  late  rule  of  court,  which  directs  that  the 
particulars  of  the  plaintiff's  demand  shall  be  annexed  to 
the  record.  In  Macarthy  v.  Smith  {a),  it  was  decided  that 
it  is  unnecessary  to  prove  a  bill  of  particulars,  and  that  in 
fact  it  is  a  part  of  the  record.  Tindal,  C.  J.  there  says, 
''the  object  of  the  late  rule  was  to  save  the  trouble  of 
proving  the  bill  of  particulars.''  In  this  case  the  bill  of 
particulars  gave  the  defendant  notice  of  the  nature  of  the 
demand.  [Littledale,  J.  A  bill  of  particulars  may  be 
amended.  It  may  have  been  that  the  full  particulars  were 
not  delivered  until  after  the  money  was  paid  into  Court.] 
There  were  particulars  annexed  to  the  record,  and  there- 
fore the  money  paid  into  Court  must  be  considered  as 
paid  in  with  reference  to  the  several  demands  contained  in 
the  particulars.     It  cannot  be  said  that  the  defendant  is 

(o)  Moore  &  Scott,  227 ;  8  Bingh.  145, 
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liable  for  80/.  and  the  owners  of  the  ship  are  liable  for  the         1833. 
remainder. 

Den  MAN,  C.  J. — 1  am  of  opinion  that  this  rule  ought 
to  be  discharged.  It  appears  that  substantially  all  the 
points  of  the  case  were  left  to  the  jury.  1  had  rather  the 
point  of  authorittf  had  not  been  left,  as  the  payment  of 
money  by  the  defendant  was  a  sufficient  recognition  by 
him  of  authority  to  a  certain  point.  The  question  of  liabi* 
lity  having  been  submitted  to  the  jury,  they  found  a  ver- 
dict generally.  It  is  possible  that  they  may  have  thought 
that  Milk  had  authority  to  the  extent  of  80/.  When  a 
verdict  is  proposed  to  be  set  aside  on  the  suggestion  that 
the  jury  have  founded  their  verdict  upon  incorrect  grounds, 
it  should  be  most  clearly  shewn  that  such  is  the  case.  I 
do  not  see  sufficient  ground  for  saying,  from  the  ques- 
tion afterwards  put  to  the  jury,  that  they  have  proceeded 
upon  improper  grounds.  Upon  the  whole  I  think  the  opi- 
nion of  the  jury  was  fairly  given  upon  the  case. 

LiTTLEDALEi  J. — I  also  think  that  this  rule  should  be 
discharged.  It  has  been  contended  on  the  one  side,  that 
the  payment  of  money  into  Court  is  conclusive  evidence 
of  liability.  On  the  other  side,  that  it  is  not.  Payment  of 
money  into  Court  may,  under  some  circumstances,  be 
evidence  of  the  defendant's  liability  for  the  cause  of  action 
stated  in  the  declaration.  It  has  been  said,  that  it  is  to 
be  considered  as  a  payment  for  the  sake  of  purchasing 
peace.  But  it  is  not,  in  my  opinion,  to  be  regarded  in  that 
light  in  this  case,  but  as  a  formal  admission  of  a  cause  of 
action  and  an  admission  of  liability.  Then  comes  the  ques- 
tion, to  what  extent  is  it  an  admission  of  liability?  The 
money  may  be  paid  to  meet  a  demand,  perfectly  distinct  from 
that  which  is  the  subject  of  the  action  in  Court.  In  this 
case  it  was  competent  for  the  defendant  to  shew  that  he 
was  not  liable  beyond  the  sum  of  10/.,  the  money  paid 
into  Court.  The  action  was  brought  against  the  defendant, 
not  for  work  done  for  himself,  he,  therefore,  very  possibly 
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might  not  be  unwilliDg  to  be  liable  to  a  small  amount: — 
he  might  be  willing  to  have  repairs  made  sufficient  to  fit 
the  vessel  for  sailings  although  he  might  be  unwilling  to 
give  direction  for  repairs  generally.  It  has  been  said 
in  this  case  that  the  payment  of  money  into  Court  must  be 
an  admission  of  that  which  is  contained  in  the  particulars,  as 
they  are  now  annexed  to  the  record,  and  must  be  taken  as 
part  of  the  declaration ;  but  I  do  not  agree  to  that.  The  pay- 
ment of  money  into  Court  may  be  long  before  the  full  parti- 
culars are  delivered.  The  first  particulars  may  state  simply 
that  the  action  is  brought  for  work  and  labour.  The  second 
particulars,  in  which  the  cause  of  action  is  more  fully  set  out, 
may  not  be  delivered  until  after  the  money  is  paid  into 
Court.  Besides,  the  plaintifi^  by  an  order  may  change 
his  particulars,  and  those  particulars  may  contain  other 
causes  of  action  than  those  mentioned  in  the  first.  The 
safer  way  is  to  adopt  the  old  rule  which  was  pursued 
before  the  particulars  were  annexed  to  the  record,  other- 
wise we  shall  be  involved  in  endless  perplexity.  It  seems 
to  me  that  the  case  was  properly  left  to  the  jury.  The 
second  question  was  material,  as  the  defendant  might 
have  given  authority  to  have  some  repairs  done,  yet  not 
beyond  a  specified  amount.  I  see  no  reason  for  disturbing 
the  verdict. 


Pabke,  J. — I  do  not  feel  quite  satisfied  that  the  jury 
have  given  their  verdict  upon  a  right  ground;  and  if  the 
case  depended  upon  my  decision  I  might  send  it  for  a 
second  trial.  Two  questions  were  left  to  the  jury :  first, 
whether  Afr7/s  had  any  authority  to  bind  the  defendant; 
and  secondly,  whether  80/.  was  a  sufficient  sum  for  the 
repairs.  The  jury  seem  to  have  considered  only  one 
question,  namely,  the  first,  whether  ilftUi  hadany  authority 
from  the  defendant;  and  I  am  left  in  considerable  doubt 
whether  the  jury  did  not  decide  upon  that  point  alone. 
The  law  as  to  the  effect  of  payment  of  money  into  Court 
is  clear.  Where  a  count  states  a  special  contract,  the 
payment  of  money  into  Court  on  that  count  admits  the 
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contract.  But  where  the  counts  are  general,  all  that  it 
adoiita  i0«  that  the  defendant  is  liable  for  some  demand  to 
the  amount  paid  in.  It  is  the  same  as  if  the  defendant  had 
P9id  the  plaintiflF  10/.  The  particulars  having  been  de- 
livered with  the  declaration,  shewed  that  the  action  was 
for  work,  labour  and  materials ;  the  payment  of  10/.  into 
Court,  if  there  is  no  other  contract  of  the  kind  between 
the  parties,  is  an  admission  of  that  contract  to  the  extent 
of  10/.  In  this  case  there  wa;)  no  question  except  as  to 
the  repairs  of  the  ship  Augusie  rirgini^.  The  defendant 
having  paid  money  into  Court  in  this  case,  cannot  say  he  did 
not  authorize  any  thing  to  be  done  to  the  ship,  but  he  may 
•ay  be  did  not  authorize  any  repairs  beyond  the  sum  of  10/. 
The  questions  were  properly  left  to  the  jury,  an^l  they  may 
have  thought  that  80/.  was  sufficient  for  the  repairs. 
They  may  have  misconceived  the  point  which  they  were 
to  consider,  but  that  does  not  clearly  appear.  Upon  the 
whole  I  think  the  rule  must  be  discharged. 

Rule  discharged. 
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ToMLiNSON,  Gent,  one  &c.  v.  Brittelbank. 

X  HIS  was  an  action  of  slander.  The  declaration  con* 
tained  several  counts,  in  all  of  which  but  the  last  the  words 
complained  of  were  alleged  to  have  been  spoken  of  the 
plaintiff  in  bis  character  of  an  attorney.  In  the  last  count, 
however^  it  was  not  stated  that  the  words  were  spoken  of 
the  plaintiff  in  his  profession.  The  words  complained  of 
in  that  count  were,  ''you  robbed  White;*'  and  the  inp 
nu^ndo  was,  **  thereby  meaning  that  the  said  plaintiff  bad 
been  guilty  of  an  offence  punishable  by  law.*'  The  state^ 
ment  of  tb9  defendant's  having  used  these  words,  was  not 
preceded  by  any  <;olloquium  from  which  the  sense  in  which 
the  words  were  used  might  have  been  collected.  Upon 
the  trial  of  the  cause  before  Parke,  J.  at  the  last  assizf^s 
for  the  county  of  Stafford,  the  plaintiff  obtained  a  verdict) 
which  was  taken  upon  th»  declaration  generally* 


On  motion  in 
arrest  of  judg- 
ment, the 
words  'you 
robbed  White' 
held  to  be 
sufficient  to 
sustain  the 
verdict,  al- 
though no 
colloquium 
shewing  the 
sense  in  which 
the  word 
*  robbed'  was 
used. 
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1833.  Richards  uow  moved  in  arrest  of  judgment.     The  words 

fw!*^^"^^      complained  of  in  the  last  count  not  being  alleged  to  have 
V.  been  spoken  of  the  plaintiff  in  his  profession,  are  not  action- 

BiTTELBANK  ^ble,  aud  the  verdict  having  been  taken  upon  the  declara- 
tion generally,  the  defendant  is  entitled  to  an  arrest  of 
judgment  for  the  defect  in  this  count.  It  is  true  that  in 
the  act  of  7  Geo.  4.  cap.  29>  the  word  robbed  is  used,  but  it 
is  a  word  of  very  equivocal  meaning ;  and  there  being  no 
colloquium  to  shew  the  peculiar  sense  in  which  the  word 
is  used,  it  is  sufficient  to  shew  that  it  is  equivocal.  In 
Comyn's  Digest  (a)  it  is  said,  ''  if  a  man  say  he  poisoned 
A.,  without  an  averment  that  he  is  dead,  those  words  are 
not  actionable."  If  a  party  say  of  another  that  he  has 
been  guilty  of  felony,  it  would  not  be  sufficient  to  maintain 
an  action.  [^^Denman,  C.  J.  That  is  but  the  expression  of 
an  opinion.  Here  the  party  charges  another  with  a  crime 
in  the  very  terms  used  by  the  act.]  That  would  have 
been  sufficient,  if  the  party  had  stated  a  colloquium  from 
which  it  had  appeared  that  the  word  had  been  used  in  the 
sense  intended  in  the  act.  In  Comyn's  Digest  there  is  the 
following  passage  (6):  "Yonder  is  Dr.  A,  robbing  the 
church :  he  has  robbed  the  church.  '^  This  slander  is  ranged 
under  the  title  of  "  Words  which  slander  a  man  in  his  office," 
from  which  it  is  to  be  inferred,  that  if  the  clergyman  had 
not  been  charged  with  robbing  in  his  profession,  the  words 
could  not  have  supported  the  action.  [Parke,  J.  In  the 
older  cases  in  Comyn's  Digest,  the  words  were  criticised 
too  nicely.  To  prevent  actions,  we  now  understand  words 
in  their  ordinary  sense.]  In  Holt  v.  Scholefield  {c)  the 
words  were,  that  the  plainti£F  had  forsworn  himself,  and 
the  innuendo  was,  that  the  defendant  meant  the  plainti£F 
bad  committed  wilful  and  corrupt  perjury.  The  Court,  on 
motion  in  arrest  of  judgment,  held  the  words  insufficient  to 
sustain  the  verdict.  [Denman,  C.J.  Forswearing  is  not 
in  some  cases  a  legal  crime,  and  is  not  subject  to  any 
temporal  punishment.] 

(a)  Vol.  l.p.  188,  title  Action  on      the  Case  for  Defamation,  (D.  16). 
the  Case  for  Defamation,  (F.  2).  (c)  6  T.  R.  691. 

(6)  Vol.  1.  p.  181,  title  Action  on 
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Denman,  C.  J. — It  seems  to  nie  that  the  words  alleged 
to  have  been  spoken,  are  of  themselves  actionable.  To  rrTP^T^ 
say  of  a  man  that  he  has  robbed  another,  is  a  very  strong  _  v. 
expression.  The  word  robbed,  like  all  words,  is  liable  to 
have  its  meaning  perverted,  and  to  be  used  in  more  senses 
than  one ;  but  the  law  in  this  case  acknowledges  but  one 
meaning,  and  that  is  the  worst.  In  the  case  that  has  been 
cited,  the  words  were  not  actionable,  because  forswearing 
is  a  word  of  equivocal  meaning,  and  may  be  that  for  which 
the  party  is  subject  to  no  temporal  punishment. 

LiTTLEDALE,  J. — It  does  not  seem  to  me  that  the  ex- 
pression "you  robbed  John  White/*  necessarily  implies  a 
charge  that  the  plaintiff  had  taken  by  force  the  property  of 
White,  and  I  doubt  the  sufficiency  of  the  count. 

Parke,  J. — I  have  no  doubt  that  the  words  are  suffi- 
cient. They  import  that  the  plaintiff  has  committed  a 
crime,  for  which  he  is  punishable  with  death.  This  is  the 
prim&  facie  meaning  of  the  word  '  robbed. '  The  effect  of 
an  innuendo  or  colloquium  in  this  case,  could  only  be  to 
shew  that  the  word  was  used  in  a  seuse  inferior  to  that 
which  must  prim&  facie  be  presumed. 

Rule  refused. 

The  King  v.  The  Inhabitants  of  Woodbridge. 

An  order  of  two  justices,  whereby  Joseph  Bird  was  re*  To  gain  a  set- 
moved  from  the  parish  of  St.  Matthew  in  the  borough  of  element  by 

•^  °  execuUng  an 

Ipswich,  in  the  county  of  Suffolk,  to  the  parish  of  Wood-  office,  the 
bridge  in  the  same  county,  was  upon  appeal  confirmed  by  ^/j  ™the  "' 

the  quarter  sessions,  subject  to  the  opinion  of  this  Court  on  parish  in 
,      *    ,      .  which  he  exe- 

the  followmg  case.  cutestheoffice« 

The  pauper  being  settled  at  Woodbridge^  was  on  the 
29th  September,  1820,  appointed  by  the  bailiffs  of  Ipswich 
a  crane  porter  at  the  common  quay  in  that  town.  The 
business  of  the  crane  porters  is  to  unload  vessels  arriving 
at  the  common  quay.  These  vessels  and  their  cargoes  are 
of  every  description,  and  are  the  property  of  persons  re- 
siding and  carrying  on  trade  in  various  parts  of  the  king- 
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las?.        doro.     The  pauper  had  what  he  earned  from  the  cap- 

The  KiMQ     ^^^°^  ^^  ^'^^  ^'*'^'  ^*^^  unloadiog  at  the  quay^  and  S/. 
V.  per  annum  from  the  bailiflfa  for  keeping  the  quay  clear. 

The  Resvioui  found  that  thi»  was  a  public  annual  office, 
and  that  the  pauper  served  tk^  office  for  a  year*  The  quayi 
where  the  vessels  are  unloaded^  is  situate  in  the  pari$h  of 
Si,  Mary,  at  the  quaff  in  Ipswich,  but  during  the  whole  of 
th^  year  the  pauper  resided  iu  the  parish  qf  St,  Matthew,  in 
the  same  town.  The  Court  of  Quarter  Sessions  thinking 
that  the  office  was  executed  in  the  parish  of  St*  Maryi  at 
jthe  quayi  decided  that  no  settlement  was  gained  in  St 
Matthew's. 

Austin,  in  support  of  the  order  of  session^^  was  stopped 
by  the  Court. 

Biggs  Andrews,  contri.  To  gain  a  settlement  by  virtue 
of  the  sixth  section  of  3  W.i^  M.  cap.  \\,  it  is  not  neces- 
sary that  the  party  should  reside  in  the  parish  where  he 
executes  his  office*  The  case  of  The  King  v.  LiverjHH^l  (n) 
is  an  authority  for  this  position*  There  the  pauper*  who 
resided  in  the  parish  of  Liverpool*  was  appointed  seiton  of 
the  church  of  St.  James.  The  churchyard  was  partly  in 
the  parish  of  Wilton,  and  partly  in  the  parish  of  Liverpool, 
but  no  burial  was  ever  made  in  the  part  in  the  parish  of 
Liverpool.  It  was  held  that  the  pauper  gained  a  settle- 
ment in  Wilton.  Yet  there  the  pauper  did  not  actually 
exercise  the  office  in  the  parish  of  Liverpool.  [Parke,  J. 
If  a  party  were  appointed  constable  in  a  peaceable  parish, 
and  had  consequently  no  duty  to  perform,  would  he  not 
execute  the  office  of  constable  in  that  parish  f]  Rex  v.  St. 
Nicholas,  Hereford,  is  also  an  authority  for  the  same  po* 
sition  (6).  [Denman,  C.  J.  There  also  the  party  resided 
in  the  parish  in  which  he  executed  the  office]. 

By  the  Coubt. — The  words  of  the  statute  are  clear  and 
precise.    The  order  of  sessions  must  be  confirmed. 

Order  of  Sessions  confirmed, 
(a)  3  T.  Bep.  1 18.  (6)  10  B.  &  C.  832. 


EABTER  TERM,  III  WILL.  IV.  450 

IMS. 

The  King  v»  Snowdon.  '^^v-w/ 

Upon  appeal  against  certain  rates  for  the  relief  of  the  I^see  of  tolls 
poor  of  the  parish  of  St.  Nicholas,  in  the  town  and  county  ,^ble  to  the 
of  Newcastle-npon-Tyne>  a8ses9ed  upon  Matthew  Snow-  poor  in  respect 

J  ..  .^  ^^  o.  of  such  lolls, 

don,  m  the  year    1831,  the  Court  of  Quarter  Sessions  although  he 
affirmed  the  rates,  subject  to  the  following  case  :  houTundw"" 

The  mayor  and  burgesses  of  Newcastle-up6;i-Tyne  are,  the  same  de- 
as  well  by  prescription  as  by  virtue  of  divers  okartersi  and  ™*'®' 
particularly  a  charter  of  the  3 1st  Eliz.,  constituted  a  cor- 
poration by  or  under  the  name  or  style  of  the  mayor  or 
burgesses  of  the  town  of  Newcastle-upon-Tyne,  in  the 
county  of  the  town  of  Newcastle-upon-Tyne,  and  have 
been  seised  from  time  immemorial  of  the  town  and  borough 
of  Newcastle-upon-Tyne  aforesaid  in  their  demesne  as  of 
fee,  and  hold  the  same  in  fee  farm  under  the  Crown  at  a 
yearly  rent  of  100/.  The  mayor  and  burgesses  claim  by 
prescription  to  demand  and  receive  as  a  tolNhorough  divers 
tolls  in  respect  of  goods,  not  being  the  property  of  a  burgess 
of  the  town,  brought  into  and  carried  out  of  the  town,  in 
consideration  of  their  keeping  in  repair  all  the  public 
streets  of  the  town,  and  also  two-thirds  of  the  bridge, 
called  Tyne  Bridge,  which  connects  the  said  town  with  the 
county  of  Durham.  By  an  act  of  parliament  passed  in 
1822,  it  was  declared,  that  thereafter  it  should  be  lawful  for 
the  mayor  and  burgesses  of  the  said  town,  and  their  suc- 
cessors, and  their  lessees  or  tenants  of  the  said  tolls,  by 
themselves  or  their  servants,  collectors  or  agents,  to  demand 
and  take  of  and  from  every  person  who  should  bring  or 
convey  into  or  out  of  the  said  town,  by  or  through  any  of 
the  avenues  or  passages  leading  into  or  out  of  the  said 
town,  any  goods  liable  to  the  said  tolls,  such  tolls  as  the 
said  mayor  and  burgesses  were  by  law  entitled  to  receive ; 
and  that  thereinafter  it  should  be  lawful  for  the  said  mayor 
and  burgesses,  or  their  tenants  or  lessees  of  the  said  toils, 
to  erect,  set  up,  and  maintain,  at  all  and  every  of  the 
avenues  or  entrances  leading  into  or  out  of  the  said  town 
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1833.         at  which  the  said  tolls  or  any  of  them  should  be  demand- 
The  King     ^^^^f  ^^y  convenient   and  proper  toll-house  or   building, 
V.  with  suitable  convenience  for  the  accommodation  of  any 

person  or  persons  employed  in  the  collection  of  the  said 
tolls.  The  act  then  required  that  every  collector  should 
place  his  Christian  and  surname  in  some  conspicuous  part 
of  the  toll-house.  The  appellant,  who  is  not  an  inhabitant 
of  the  parish  of  St.  Nicholas,  is  lessee  under  the  mayor  and 
burgesses  of  the  toll-house  situate  in  the  parish  of  St. 
Nicholas,  at  the  north  end  of  Tyne  Bridge,  (one  of  the 
ancient  avenues  leading  out  of  the  town,)  and  of  such  of 
the  above-mentioned  tpHs  as  are  collected  at  that  avenue. 
The  joint  annual  value  of  both  tolls  and  toll-house  is  500/., 
but  the  annual  value  of  the  toll-house,  without  the  tolls, 
is  only  10/.  The  toll-house  in  question  is  occupied  by  the 
servant  or  collector  of  the  appellant,  and  the  appellant's 
name  is  put  up  in  front  of  the  toll-house.  The  tolls  are 
not  actually  paid  to  and  received  by  the  collector  in  the 
toll-house,  but  are  collected  from  the  parties  liable  to  pay 
the  same  upon  the  street  in  front  of  and  as  they  pass  tlie 
toll-house.  The  total  annual  produce  of  the  tolls  received 
at  all  the  avenues  or  entrances  into  the  town,  the  title  to 
which  is  founded  on  the  consideration  of  repairing  the 
streets,  is  1700/.,  whilst  the  annual  expense  of  repairing 
the  streets  amounts  to  4000/. ;  and  it  does  not  appear  whe- 
ther or  not  the  appellant  makes  any  thing,  the  deficiencies 
being  supplied  out  of  the  general  fund  of  the  corporation. 
The  rent  under  which  the  appellant  holds  these  and  other 
tolls  is  paid  half-yearly  into  the  town's  chamber,  the  legal 
place  of  receipt  of  the  corporation  revenue.  The  appel- 
lant is  rated  in  all  the  four  rates  or  assessments  as  follows : 
viz. 

'*  Snowdon,  Matthew,  toll-house,  situated  at  the  north 
end  of  Tyne  Bridge,  and  the  tolls  payable  there,  500//' 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  appellant  is  rateable  for  the  toll-house  and  tolls,  or  for 
either  of  them.     If  he  be  rateable  for  the  toll-house  alone> 
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then  the  four  rates  or  assessments  appealed  against  to  be 
amended,  by  striking  out  in  each  the  words  "  and  the  tolls     ^    ,^ 
payable  there,"  and  substituting  the  figures  *^  10/."  for  the  v. 

figures  "  500/."  If  he  be  ratable  for  neither  the  tolls  nor  Snowdon. 
the  toll-house,  then  the  order  of  sessions  to  be  quashed* 
If  he  be  ratable  for  tolls  either  alone  or  together  with  the 
toll-house^  the  order  of  sessions  to  be  confirmed,  with  such 
amendmenti  if  any,  with  respect  to  the  amount  in  which 
the  rate  is  made,  as  the  Court  shall  see  fit. 

Aglionby  and  T.  Greenwood  in  support  of  the  order  of 
sessions.  In  Rex  v.  Eyre  {a),  the  Court  observed  that  it 
was  not  stated  that  the  lessee  was  the  occupier  of  any  toll- 
house. And  the  question  now  to  be  considered  is,  whether, 
under  the  authority  of  Rex  v.  Ei/re,  there  is  not  in  this  case 
a  sufiicient  occupation  of  the  toll-house  to  make  the  occu- 
pier liable  to  be  rated  in  respect  of  the  tolls.  Here  the 
toll  is  a  toll  traverse,  and  not  a  toll  thorough,  as  the  soil 
of  the  streets  belongs  to  the  corporation,  Richards  v.  Ben- 
nett {b).  Although  in  the  special  case  the  toll  is  called  a  toll 
thorough,  that  is  not  conclusive.  The  soil  of  the  streets 
and  of  the  toll-house  being  in  the  corporation,  and  the 
appellant  occuping  both,  he  is  liable  to  be  rated  for  both. 

Ingham,  contrsk,  was  stopped  by  the  Court, 

Per  Curiam.— -The  appellant  in  this  case  is  merely  the 
lessee  of  the  tolls;  he  does  not  occupy  any  part  of  the  soil 
in  respect  of  which  the  tolls  are  payable.  To  make  the 
occupier  liable  to  be  assessed  in  respect  of  the  tolls,  it 
should  be  shewn  that  be  is  the  occupier  of  the  ground 
traversed  by  the  parties  by  whom  such  tolls  are  paid. 
If  the  toll-house  were  pulled  down,  the  lessee  would 
nevertheless  be  entitled  to  receive  the  tolls:  whatever, 
therefore,  may  be  the  nature  or  description  of  the  toll 

(a)  12  East,  418.  (6)  2DowI.  &  R^l.  389;  1  Barn. 

&  Cressw.  333. 
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paid,  whether  it  be  toll  thorough  or  not  (a),  it  cannot  be 

assessed. 
The  King  _.  ,    ,  i         «   /iv 

I,.  Rate  amended  as  to  the  tolls  (6). 

Skowdok. 

(a)  Fur  the  distinction  between  (6)  Vide  Underhill  v.  Ellicombe, 

toll  thurough  and  toll  traverse,  see  MacIeland&Younge,450;  Chanter 
SRoii.Abr.  529,  translated  20  Vin.  v.  Glubby  4  Mann.  &  Ryl.  3S4; 
Abr.  289;  Com.  Dig.  Toll  (B.)  (C.)      S.  C.  9  Bam.  &  Cressw.  479. 


The  King  v.  The  Inhabitants  of  St.  Helen's^  Auckland. 

Acontractira-  UPON  an  appeal  to  the  quarter-sessions  against  an  order 
the  servant  a    of  two  justices,  by  which  George  Riley  was  removed  from 

fine  if  he  ab-    ^jj^  township  of  Coundon,  in  the  county  of  Durham,  to  the 

sent  himself  ,        *^  ^      "^ 

withouthaving  township  of  St.  Helen's,  Auckland,  in  the  samecountj,  the 
reasonable*  order  was  confirmed,  subject  to  the  opinion  of  this  Court 
da/s  work,      on  the  following  case : — 

stitute  an  e\-  '^^^  pauper  was  bound  as  a  pitman  to  Dixon  and  Co., 
ceptive  hiring;  the  owners  of  the  Eden  Main  Colliery,  situate  in  the  town- 

and  a  settle^  

ment  is  gained  8l>ip  of  West  Auckland,  Durham,  by  a  deed,  of  which  the 
bjr  service  un-  following  is  a  copy:— 

''  Memorandum  of  an  agreement  made  the  4th  of  Fe- 
bruary, 1615,  between  George  Dixon,  John  Dixon  and 
Thomas  Dixon,  copartners  in  the  colliery  called  Eden  Main 
Colliery,  of  the  one  part,  and  the  several  pitmen  whose 
names  are  hereunder  written,  of  the  other  part,  Witnesseth, 
that  the  said  pitmen,  in  consideration  of  the  wages,  sum  or 
sums  of  money,  to  be  paid  as  hereinafter  mentioned,  do 
hereby  severally  undertake,  promise,  and  agree,  to  and 
with  the  said  copartners  or  masters,  to  hew,  put,  and  work 
coals  in  and  within  the  said  colliery  called  Eden  Main,  from 
the  day  of  the  date  hereof,  for  and  unto  the  4th  of  Febru- 
ary, 1616,  in  the  manner  and  at  the  prices  following;  (that 
is  to  say,)  to  hew  coals  at  2s.  6d.  a  score,  of  twenty-five 
corves  to  each  score.  The  said  pitmen  also  agree  to  give 
to  the  said  masters  the  usual  fire  coal  carf  for  each  day 
they  are  at  work,  over  and  above  the  said  number  of  twenty- 
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five  corved  to  the  score ;  they  the  Aaid  pitmen  hereby  further 
promise  and  agree  in  every  particular  to  drive  their  boards     1^^^^^^ 
of  such  a  breadth,  and  to  prop  and  maintain  their  own  «. 

work,  and  to  work  in  a  workmanlike  manner,  properly,  ^^^^^  ^^ 
fairly,  and  orderly^  as  directed  by  their  said  masters  or  their  ^'  Helbus 
agent  for  the  time  beingi  and  to  drive  headways  at  8e/«  a 
yard«  and  headway  walls  at  6d.  a  yard,  wheUi  where,  and 
in  such  manner  as  directed  by  their  said  masters  or  their 
said  agent  i  And  further,  the  said  pitmen  agree  to  send  as 
many  setters  to  bank  as  the  same  will  admit  and  aiford,  and 
also  to  put  coals  in  their  course  at  the  prices  then  given, 
and  to  have  liberty  to  hew  half  a  score  of  coals  in  the 
putting  morning,  which  are  to  come  to  bank  the  same  day : 
And  the  said  pitmen  do  hereby  further  severally  undertake, 
promise,  and  agree  to  wCrk  comtatUly  at  the  said  colliery 
until  the  said  4th  of  February,  1816,  or  to  forfeit  andpaif 
each  man  to  the  said  masters,  or  to  their  said  agent,  li« 
for  each  and  every  day  that  he  shall  absent  himself  from 
the  said  work,  or  not  v)ork  a  reasonable  day's  work  to  the 
satisfaction  of  the  said  masters,  or  their  said  agent )  and, 
on  the  othdr  hand,  the  said  masters  for  themselves  agree 
to  pay  to  eaoh  of  the  said  pitmen  U«  a  day  for  each  or 
every  day  they  shall  wilfully  or  without  just  cause  lay  any 
of  them  off  work :  And  the  said  masters  do  hereby  under- 
take, promise,  and  agree  to  pay  the  said  pitmen  the  wages 
abovementioned,  agreeably  to  the  undertaking  of  the  said 
pitmen.*'  Then  followed  stipulations  as  to  the  number  of 
corves  of  coal,  the  filling  of  such  corves,  and  the  mode  of 
measuring  them.  The  pauper  served  under  this  deed  for  a 
whole  year  and  received  his  wages,  and  during  that  period 
no  forfeit  was  incurred  either  by  him  or  by  his  employers, 
by  reason  of  any  interruption  in  the  colliery  or  otherwiie. 
The  pauper  remained  in  the  service  of  the  same  employers 
as  a  pitman  for  eleven  months  after  the  expiration  of  the 
deed ;  and  from  the  date  of  the  deed  to  the  time  of  his 
finally  quitting  the  colliery,  a  period  of  nearly  two  years,  he 
slept  in  the  appellant  parish. 
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Ingham,m  support  of  the  order  of  sessions.— -The  agree- 
ment is  very  plainly  a  contract  to  serve  for  a  year,  without 
any  exception.  This  case  is  similar  to  the  case  of  Rex  v. 
Byker  (a).  Indeed  it  is  much  stronger  than  that  case. 
There  the  pauper  was  only  obliged  by  the  contract  to  work 
14  hours  a  day.  It  might,  therefore,  have  been  said,  that 
for  the  remainder  of  the  time  he  was  his  own  master. 
Here  the  memorandum  of  agreement  says,  that  the  pauper 
is  to  work  for  one  year  constantly,  and  he  is  to  do  a  rea* 
sonable  day's  work.  In  Rex  v.  All  Saints,  Worcester  (6), 
it  is>said  by  JSay/c;^,  J.,  when  speaking  of  exceptive  hirings, 
'*  The  distinction  between  the  two  classes  relative  to  the 
subject  is,  that  in  the  one  the  exception  to  the  service  is 
expressed  in  the  contract,  and  in  the  other  it  is  left  by  the 
custom  of  the  particular  trade  to  be  raised  by  implication.'* 
The  effect  of  the  agreement  here  is,  that  the  master  is  to  be 
entitled  to  the  whole  day's  work,  provided  he  requires 
nothing  unreasonable.  Rex  v.  Gateshead  {c),  which  will 
be  cited  on  the  other  side,  differs  from  the  present  case  in 
this,  that  the  stipulation  there  was,  that  each  man  should, 
on  each  working  day,  do  such  a  quantity  of  work  as  should 
be  deemed  equal  to  a  full  day's  work,  whereas  here  the 
party  is  to  work  constantly. 


S.  Temple,  contrk.  This  was  not  such  an  agreement  as 
would  give  the  master  an  absolute  controul  over  the  servant 
during  the  whole  year.  The  hiring  in  this  case  must  be  con- 
sidered as  exceptive.  In  The  King  v.  Byker,  Bayley,  J.  says, 
'*  an  exceptive  hiring  is  one  by  which  the  relation  of  master 
and  servant  will  not  subsist  for  the  whole  year,, unless  some 
further  arrangement  is  entered  into;  and  if  by  t)ie  bargain^ 
days  or  hours  are  excluded  from  the  service,  that  is  an  excep* 
tive  hiring."  This  is  not  a  conditional  hiring,  as  in  all  cases  of 
conditional  hirings  some  anticipated  event  which  is  to  deter- 
mine or  suspend  the  service  is  provided  for  by  the  parties ; 

(a)  S  D.&  R.  380;  2  B. &C.  1 14.     (c)  S  D.  &  R.  833 ;  «  B.  &  C. 
(t)  IB.  &  A.  394,  ^17. 


EASTER  TERM,   III  WILL.  IV.  465 

here  there  is  no  such  event  named.      The  pitmen  make  no         1833. 

positive  agreement  to  work  constantly  by  the  year :  they       ^^^v^"^ 

may  absent  themselves  upon  the  payment  of  one  shilling  v. 

a  day.     [Parke,  J.     That  is  like   the   reservatii,:^  of  two    ^®  Inhabit- 

.  .  •  .  tinis  of 

shillings  and  sixpence   in  Rex  v.  Bt/ker.]     That  case  is    St.  Helens 

distinguishable  from  this,  for  there  the  hiring  was  absolute  •^^^*^^^^- 
for  a  year;  and  afterwards  there  came  a  covenant  inde- 
pendent of  the  contract,  in  the  nature  of  a  bond,  or  as  a 
collateral  security  for  the  performance  of  it.  Here  the 
agreement  is  in  the  alternative :  the  pitmen  are  either  to 
work,  or  pay  a  shilling  a  day.  This  case  is  like  Rex  v. 
Gateshead;  it  was  there  stipulated  that  each  man  should  do 
on  each  working  day  such  a  quantity  of  work  as  should  be 
deemed  equal  to  a  full  day's  work,  and  should  not  leave  the 
pit  until  that  quantity  was  completed,  or  in  default  thereof 
should  forfeit  28.  6d.  The  expression  "  each  working  day" 
intimated  that  there  were  days  when  no  work  was  to  be 
done.  In  this  agreement  the  words  are  for  each  and  every 
day  he  shall  absent  himself  from  the  said  work^  or  not 
work  a  reasonable  day's  work. 

Dbnman,  C.  J. — Rex  v.  Gateshead  does  not  appear  to 
have  been  decided  upon  the  ground  of  the  exception  of  the 
ten  days  at  Christmas,  but  upon  the  words  ^'  each  working 
day,"  which  the  Court  thought  implied  that  the  pitmen 
were  not  to  work  every  day.  The  cases  of  Rex  v.  Gates** 
head  and  Rex  v.  Bifker  certainly  run  near  to  each  other. 
I  think  this  falls  within  the  principle  laid  down  in  Rex  v. 
Byker.  There  was  no  period  of  the  twenty-four  hours 
during  which  the  master  could  not  have  required  the  ser- 
vice of  the  pitmen.  It  is  proper  to  observe,  that  the  case  pf 
The  King  v.  Gateshead  is  differently  and  more  fully  reported 
in  Dowling  and  RylancFs  Reports,  than  in  Barnewall  and 
CresswelFs.  In  the  latter  reports  the  exception  as  to  the 
ten  days  is  an  exception  by  the  master  from  the  time  he 
was  to  fiud  work  for  the  men.  The  reasoning  of  the  Court 
appears  to  have  proceeded  on  the  statement  of  facts  con-* 

H  H 
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tained  in  the  report  by  BaniewaU  B.nd  Cresswell,  and  there- 
fore that  may  be  taken  as  the  correct  report  of  the  case. 

Ltttlbdalb,  J. — if  neither  Rex  v.  Byker  nor  Rfx  v. 
Gateshfad  had  come  before  the  Courts  I  should  have  had 
no  difficulty  in  disposing  of  this  case.  It  is  true  there  is  a 
stipulation  as  to.  the  payment  of  a  shilling  a  day ;  but 
that  amount^  to  pothing  more  than  this,  that  the  masters 
and  men  shall  mutually  recover  a  shilling  a  day  by  action 
or  otherwise,  if  either  of  them  do  not  perform  the  contract. 
The  contract  is  for  a  whole  year.  During  each  day  the 
master  had  a  right  to  call  upon  the  servant  for  work.  I  do 
not  see  any  reason  why  this  should  be  called  an  exceptive 
hiring. 

Pabkb,  J.-T-This  case  falls  within  the  authority  of  Rex 
«.  Byker,  The  case  of  The  King  v.  Gateihead  if  correctly 
reported.  It  seems  to  me  that  it  was  there  stipulated  by 
bnplication  that  the  men  might  leave  the  pit  when  they  had 
done  a  full  day's  work.  Here  the  party  could  not  have 
done  so. 

Ord^r  qf  Sessions  confirmed* 


A  settlement 
may  be  gained 
by  renting  a 
tenement 
even  since 
6  Geo.  4,c.S7f 
although  the 
property  rent- 
ed and  occu- 
pied consist 
Sartly  of  a 
welJing- 
house,  and 

eartly  of  a 
uil(ung^  hired 


The  King  v.  The  Inhabitants  of  Tadcaster. 

B-Y  an  order  of  two  justices,  Jatie  Silversides,  widow,  and 
her  two  children,  were  removed  from  the  township  of  Leeds, 
in  ihe  West  Riding  of  the  county  of  York,  to  the  township 
of  Tadcaster,  in  the  same  Riding.  Upon  appeal,  the 
Court  of.  Quarter  Sessions  confirmed  the  order,  subject 
to  the  opinion  of  this  Court  upon  the  following  case. 

William  Silversides,  the  late  husband  of  the  pauper,  being 
settled  by  apprenticeship  in  the  township  of  Tadcaster, 

at  different  times,  under  different  landlords. 


The  Kino 
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weot  to  reside  in  the  township  of  Leedsj  and  in  ^o?9inb.^r« 
1827^  (subsequently  to  the  passing  of  the  act  of  Q  Geo*  4^ 
c.  57>)  took  a  dwelling-house  within  the  latter  township,  as  i. 

tenant  to  W.  W.,  and  occupied  the  same  until  Septembert  Tadcastbr, 
1830,  at  the  yearly  rent  of  6/.  lOs.^  which  rent  waa  duly 
paid  for  all  that  period.  In  May,  1828,  he  also  took  A 
building  used  as  a  shed,  where  he  carried  on  his  business 
of  a  bricklayer,  situate  in  the  township  of  Leeds,  as  tenant 
to  R,  M.f  and  occupied  the  same  until  September,  18S0,  at 
the  yearly  rent  of  5/.,  which  rent  was  also  duly  paid  for  that 
period.  The  dwelling-house  was  wholly  separate  and  cUs* 
tinct  from  and  unconnected  with  the  other  building*  there 
being  a  separate  and  distinct  tenement  between  them  be* 
longing  to  and  occupied  by  another  person.  The  question 
for  the  opinion  of  the  Court  is,  whether,  under  these  cir- 
cumstances, W.  SUvenides  gained  a  settlement  in  the  town- 
ship of  Leeds. 

Milntr  and  Baints  in  support  of  the  order  of  sessiona. 
The  right  of  acquiring  a  settlement  by  renting  a  tenement 
of  the  annual  value  of  10/.,  arose  frpm  the  negative  words 
used  in  the  statute  of  18  8c  14  Car.  2,  c.  12.  That  statute 
limited  the  power  of  removal  to  such  persons  as  '*  oome 
to  settle  in  any  tenement  under  the  yearly  value  of  le)i 
pounds."  The  next  act,  9  8c  10  Witt.  3,  c.  11,  declared 
that  no  person  who  should  come  into  any  parish  with  a 
certificate  of  being  settled  in  another  parish,  should  be  ad- 
judged to  have  procured  a  legal  settlement  in  the  parisb  in 
which  he  came  to  reside,  unless  he  should  take  a  tenement 
of  the  value  of  .10(,  or  should  execute  an  annual  office. 
For  a  considerable  period  of  time  after  the  passing  of  these 
two  statutes,  it  was  bolden  that  the  ^' tenement"^  must  have 
'been  taken*  of  one  landlord,  and  at  one  entire  rent;  Jh 
SouthSydenham  y.  Lamington(a),  the  Chief  Justioe  says, 
*'  two  distinct  tenements  in  two  parishes,  making  together 

(a)lStra.  57. 
H  H  2 
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10/«  per  annum,  will  give  no  settlement;  but  it  seems  to 
Tlie  KiNtf     ™^  ^^  ^^  otherwise  when  the  tenement  is  entire. "  (a) 
V.  Subsequently  the  Courts  held  that  the  tenant  acquired  a 
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settlement  by  taking  different  tenements  at  distinct  rents. 
In  Rex  Vr  Newnham  (b\  the  Court  decided  that  a  settle- 
ment was  gained  by  renting  a  house  at  3/.  a  year  of  one 
landlord,  and  land  at  8/.  of  another  landlord.  In  one  case 
the  Court  went  so  far  as  to  decide  that  a  settlement  was  con- 
ferred by  a  right  of  pasturage  for  sheep  of  the  value  of  10/. 
Ii*yearr  The  59  Geo.  3,  c.  50,  enacts,  that  no  person  shall  ac- 
quire a  settlement  by  reason  of  his  dwelling  for  40  days  in 
any  tenement  rented  by  him,  unless  such  tenement  shall 
consist  of  a  house  or  building  within  &c.,  being  a  separate 
and  distinct  dwelling-house  or  building,  or  of  land  within 
8lCo  or  of  both,  bon&  fide  hired  by  him  at  and  for  the  sum  of 
10/.  a-year  at  the  least,  for  the  term  of  one  whole  year,  nor 
unless  such  house  or  building  shall  be  held,  and  such  land  oc- 
cupied, and  the  rent  for  the  same  actually  paid  for  the  term 
of  one  whole  year  at  the  least,  by  the  party  hiring  the  same. 
These  Words  seem  only  to  contemplate  a  single  contract  of 
hiring.  But  after  the  passing  of  this  statute,  it  was  held  that 
the  tenement  might  still  consist  of  various  parcels,  taken 
at  various  times.  Rex  v.  North  Collingham{c),  Rex  v. 
Stowe{d),  and  that  the  occupation  of  different  tenements 
under  different  yearly  hirings  of  the  same  landlord,  would 
satisfy  the  words  of  the  statute.  The  59  Geo,  3  was  re- 
pealed by  6  Geo.  4,  c.  57,  which  enacts,  that  no  person  shall 
acquire  a  settlement  in  any  parish  8cc.,  by  or  by  reason  of 
settling  upon,  renting,  or  paying  parochial  rates  for  any 
tenement,  not  being  his  or  her  own  property,  unless  such 
tenement  shall  comist  of  a  separate  and  distinct  dwelling" 
house  or  building,  or  of  land  or  of  both,  bonft  fide  rented 
by  such  person  in  such  parish  8cc.,  at  and  for  the  sum  of 

(a)  In  that  case   the  quesuon  (c)  SDowl.&R^I.  578;  1  Barn. 

WQB,   wliethor   two  tetiements   in  &C.  578. 

different  paruhet  could  be  joined  (d)  4  Barn.  &  C.  87 ;  S.  C.  by 

to  make  op  the  10/.  the  name  of  Rex  v.  Sturtan  6y 

{b)  Burr.  Sett.  Cases,  756.  Stow,  6  Dowl.  &  R^l.  110. 
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]0/»  in  the  year  at  the  least,  for  the  term  of  one  whole  year,  1633. 
nor  unless  such  bouse  or  building  or  land  shall  be  occupied 
utidtr  such  yearly  hiring,  and  the  rent  for  the  same^  to  the  ^  v» 
amount  of  10/.,  actually  paid  for  the  term  of  one  whole  year  Tadcasteb, 
at  the  least.  Provided  always,  that  it  shall  not  be  necessary 
to  prove  the  actual  value  of  such  tenement.  Tlie  act  of 
1  IV.  4,  c.  18,  prevented  a  person  from  gaining  a  settlement 
who  had  underlet  the  premises  rented.  The  act  of  6  G.  4, 
differs  from  that  of  59  G.  3.  In  the  first  place,  the  acquisi^ 
tion  of  a  settlement  by  the  payment  of  parochial  rates^  ex- 
cept in  one  instance,  is  done  away  with.  In  the  next  place, 
the  tenement  must  be  held  'under  such  yearly  hiring.' 
It  cannot  have  been  the  intention  of  the  legislature  to  allow 
a  settlement  to  be  acquired  by  the  payment  of  a  number  of 
trifling  sums ;  for  the  act  speaks  of  occupation  under  such 
yearly  hiring,  and  it  would  be  doing  violence  to  the  gram- 
matical construction,  to  say  that  several  hirings  can  be  em- 
braced by  this  expression.  It  is  probable  that  the  language 
was  altered  for  the  purpose  of  putting  an  end  to  settlements 
by  occupation  of  several  tenements,  whose  aggregate  value 
amounted  to  10/.  It  is  not,  however,  necessary  to  contend 
that  the  occupation  of  two  distinct  buildings  does  not  confer 
a  settlement,  it  is  sufficient  if  the  act  requires  that  both  the 
buildings  should  be  taken  at  the  same  time.  The  point 
was  adverted  to  but  not  decided  in  Rex  v.  Macclesfield  {a )f 
in  which  Parke,  J.  says,  '*  I  am  by  no  means  satisfied  that 
the  occupation  of  a  dwelling-house  and  another  distinct 
building  in  the  same  parish,  may  not  be  sufficient  to  confer 
a  settlement.  Judging  from  the  grammatical  construction 
of  the  clausci  it  is  clear  that  the  legislature  intended  to 
allow  the  combination  of  different  tenements  for  the 
purpose  of  acquiring  a  settlement  in  two  cases  only  ;  first, 
where  a  separate  and  distinct  duelling-home  was  held  with 
land*;  secondly,  where  a  separate  and  distinct  building  was 
held  with  land.     It  is  to  be   observed  that  the  singular 

(a)  1{  B.  &  Ad.  870. 
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iBdd.        number  is  preserved  throughout  the  whole  clause.      The 
Thto  Ki#b     express  permission   to  join  a  dwelling-house  with  land, 
«•  and  ft  building  with  land^  is  an  implied  exclusion  of  the 

joint  holding  of  a  house  and  building.  It  is  said  by 
Pdrke,  J.  in  Rea  v.  Diicheat  (a),  *'  it  is  a  very  safe  rule  of 
construction  to  adhere  to  the  words  of  an  act  of  parliament 
in  their  grammatical  and  natural  sense,  unless  it  appear 
clearly  from  the  context  that  they  were  intended  to  be  used 
in  some  other  sense. "  In  Rex  v.  Great  Bentley  (6),  Lord 
Tehterden,  in  giving  judgment,  said, "  we  think  it  much  the 
safer  course  to  adhere  to  the  words  of  the  statute,  construed 

« 

in  their  ordinary  import,  than  to  enter  into  any  inquiry  as 
to  the  supposed  intentions  of  the  persons  who  framed  it.  ^* 
The  object  the  legislature  had  in  view  in  passing  this  act, 
was  the  prevention  of  litigation.  Now  the  inquiry  as  to 
a  settlement  is  necessarily  more  complex  when  the  settler 
inent  is  to  depend  upon  compliance  with  all  the  conditions 
of  the  statute  in  respect  of  several  tenements,  than  where 
the  inquiry  is  confined  to  one  tenement.  {^Parke^  J.  The 
object  of  the  last  act  was  to  prevent  all  discussions  about 
value.^l  That  was  one  principal  reason ;  but  it  was  also 
intended  to  prevent  litigation  arising  from  this  source. 

Cresswell,  contri.  It  is  not  necessary  to  inquire  into  the 
policy  of  the  law ;  the  only  material  inquiry  is,  how  the  law 
stands.  Under  the  words  oi  this  statute,  the  dwelling  and 
shed  which  were  held  by  the  pauper,  may  with  as  much 
propriety  be  joined  so  as  to  constitute  a  10/.  tenement,  as 
if  that  which  he  occupied  had  been  a  dwelling-house  and 
lafid.  The  statute  says,  that  the  tenement  must  consist  of 
a  dwelling-house  or  building,  or  land,  or  of  both.  Now 
M'hat  reason  can  be  assigned  for  saying  that  the  words  *  or 
of  both,'  are  only  to  have  the  effect  of  joining  land  with  a 
dwelling-house  or  a  building  f  The  several  parts  of  the 
sentence  are  in  the  disjunctive,  and  if  any  one  is  to  be  ex* 

(a)  4  Man.  &  R^l.  151 ;  9  B.  &  C.  176.  (6)  10  B.  &  C.  536. 
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eluded  from  being  operated  upon  by  the  word ''both/'  it        1833. 
may  as  well  be  land  as  any  other.    So  far  as  this  settlement 
is  concerned^  the  statute  may  be  read  thus :  **  unless  such  v. 

tenement  shall  consist  of  a  separate  and  distinct  dwelling-  *^i*caster, 
house  or^  building  or  of  both,  bonft  fide  rented  by  such 
person  8cc.  According  to  the  argument  on  the  other  side, 
if  a  person  rented  a  house  and  building  and  land  together, 
of  the  value  of  10/.  a-year^  he  would  not  gain  a  settlement. 
It  has  been  attempted  to  distinguish  the  language  of  the 
6  G.  4,  from  that  of  the  59  G.  3.  There  is,  however,  no 
foundation  for  that  distinction,  so  far  as  respects  the  case 
now  before  the  Court.  Previously  to  the  59  G,  3,  parties 
were  permitted  to  gain  a  settlement  by  a  tenement  held 
under  different  hirings,  provided  there  was  an  occupation 
to  a  sufficient  amount  during  a  whole  year.  By  the  59  G,  3, 
the  tenement  is  required  to  consist  of  a  house  or  building, 
or  of  land,  or  both,  bond  fide  hired  by  such  person,  at 
10/.  a-year  for  one  whole  year ;  and  the  party  hiring  the 
same  is  required  to  occupy  and  pay  the  rent  for.  one  whole 
year.  Under  this  statute  it  was  holden  in  Rex  v.  North 
Coltingham,  that  the  tenement  taken  might  consist  of 
various  parcels.  Lord  TetUerden  there  says  (a),  "under 
the  former  acts  a  tenement  might  consist  of  various  parcels, 
taken  at  various  times,  and  there  is  nothing  in  this  act  to 
vary  the  old  law  in  that  respect.''  The  King  v.  Ton^ 
bridge  (fi)  was  to  the  same  effect.  The  statute  of  6  G.  4, 
was  passed  in  consequence  of  frequent  disputes  having 
arisen  as  to  the  value*  The  only  difference  between  the 
59  G*  3  and  6  G.  4,  that  bears  at  all  upon  the  present 
point,  is,  that  under  the  latter  act  the  tenement  is  not  re- 
quired to  be  occupied  by  the  party  hiring  the  same,  but 
*'  under  such  yearly  hiring.  "^  In  The  King  v.  Great  Bent- 
Imf  (c),  and  The  King  v.  Ditcheat  (d),  it  was  held,  that 
SI  party  hiring  and  underletting  a  part  of  the  tenement, 

(a)^i).&R.743;  1B.&C.583.         (d)  4i  Mann.  &  Ryl.  151 ;  9  B. 
(6)  6  B.  &  C.  88.  &  C*  176. 

(c)  10  B.  &  C.  5i6. 
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wsw  constructively  io  the  occopatioo  of  the  teaeneBt  andcr 
soch  yearly  hiring,  and  it  was  in  order  to  pat  an  eod  to  this 
constructive  occupation,  that  the  statute  of  1  W*  4  was 
passed.  It  is  said  that  under  6  G.  4,  the  rcnl  of  10/.  sbouU 
be  one  entire  rent  payable  to  one  landlord.  The  ob- 
ject of  fixing  a  certain  sum  was,  that  the  party  should 
have  credit  to  that  amount ;  and  it  is  not  material  for  this 
purpose,  that  the  whole  rent  should  be  payable  to  one 
person.  The  party  is  equally  qualified  within  the  inten- 
tion of  the  act,  whether  he  pays  an  entire  rent  to  one  man, 
or  several  portions,  amounting  to  the  same  sum,  to  several 
landlords.  In  this  case  it  appears  that  the  pauper  occu- 
pied premises  amounting  to  the  value  of  more  than  10/. 
a-year,  and  that  he  occupied  them  for  more  than  a  whole 
year.  It  has  been  argued  that  there  must  be  a  concurrent 
occupation  of  the  several  premises  for  the  space  of  a  year, 
but  in  the  case  of  Rtx  ▼.  Ormsby  (a),  it  was  decided  that 
the  occupation  of  a  house  and  land  each  for  the  space  of 
one  year,  but  commencing  and  ending  at  different  periods, 
might  yet  be  such  a  joint  occupation  as  would  confer  a 
settlement. 

Denman,C.  J. — It  has  often  been  observed,  that  under 
the  statute  of  12  &  13  Car.  2,  the  word  'tenement'  has 
received  a  wider  construction  than  the  legislature  intended 
to  give  to  it ;  still  we  must  be  bound  by  the  cases  which 
have  been  decided  upon  the  subject,  unless  it  clearly  ap- 
pears that  by  some  of  the  later  acts  an  alteration  has  been 
made  in  this  respect  by  the  legislature.  Now  it  appears 
to  me  that  the  legislature  has  not,  by  any  of  the  more  re- 
cent enactments,  hit  this  precise  case.  The  same  construe- 
tion  has  been  put  upon  similar  words  in  the  59  Geo.  3. 
lu  Rex  v.  Stawe,  Abbott,  C.  J.,  says,  "  It  has  been  con- 
tended that  the  legislature  must  have  meant  the  having  oc- 
cupation and  payment  to  be  for  the  same  year.  If  tliat  had 
been  their  intention^  it  would  have  been  easy  to  say  that  the 

(a)  Ante,  p.  37 1  4  B.  &  Adol.  214« 
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occupation  and  payment  should  be  for  sack  term.'*    Hoi* 

roydyi.,  says,  "  If  it  had  been  intended  that  the  occupa*     th^Kimo 

tion  should  be  for  the  same  term  as  the  hiring,  the  legisla-  o. 
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ture  would  probably  have  introduced  the  words  for  the 
said  term.  It  seems  to  me  that  the  words  *  nor  unless' 
have  been  used  in  order  to  divide  the  sentence,  and 
to  elude  the  construction  now  contended  for  on  behalf  of 
the  appellants.*'  The  6  Geo.  4  makes  au  alteration,  but, 
as  it  appears  to  me,  not  an  alteration  which  affects  this  case. 
That  act  says,  "  unless  such  tenement  shall  consist  of  a 
separate  and  distinct  dwelling-house  or  building,  or  of 
land,  or  of  both."  I  think  it  would  be  too  much  to  say 
that  the  collocation  of  the  words  in  this  sentence  will  prevent 
the  acquisition  of  a  settlement  by  the  occupation  of  any 
two  of  the  three  things  there  enumerated. 

Littledale,  J. — I  am  also  of  opinion  that  a  settlement 
was  gained  by  renting  the  house  and  shed  iu  this  case. 
There  has  been  a  discussion  as  to  the  meaning  of  the  word 
''  tenement."  A  tenement  means  that  which  a  man  holds, 
and  it  is  immaterial  whether  he  holds  it  of  one  man  or  of 
two,  or  more.  The  object  of  the  statute  was,  that  a  man, 
to  gain  a  settlement,  should  hold  premises  to  a  certain 
amount,  whether  they  were  taken  jointly  or  by  distinct 
takings.  Suppose  three  fields  are  taken  by  different 
hirings,  this  would  not  be,  as  is  contended,  a  tenement. 
Or  suppose  a  man  to  take  half  a  field  of  one  person, 
and  half  a  year  afterwards  hires  the  remainder  of  another 
landlord,  this  would  not,  according  to  the  argument,  be  ati 
entire  tenement.  But  I  think  that  the  meaning  of  the  word 
"  tenement"  is  not  confined  to  what  a  man  takes  at  one 
time.  Then  it  is  said,  that  under  the  words  '^  shall  consist 
of  a  dwelling-house  or  building,  or  of  land,  or  of  both,"  it 
is  not  competent  to  join  a  dwelling-house  and  building. 
The  language  of  the  legislature  is  incorrect^  but  I  think  that 
a  house  and  building  may  be  connected ;  tflid  I  will  even  go 
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,  1^33.        further,  I  think  that  the  word  ''  both"  may  mean  all  three 

Tadcasteb.  Parkb,  J.— I  am  riot  sure  that  by  our  decision  wie  arc 
giving  effect  to  the  intention  of  the  legislature,  but  that 
intention  is  most  o1>scureIy  expressed.  In  Rex  v.  Mac^ 
cksfield  I  inclined  to  think  that  the  occupation  of  a  dwelling- 
house  and  another  distinct  building,  might  confer  a  settle- 
ment. If  they  cannot  be  connected  together,  then  a 
distinct  house  and  pigstye,  taken  at  an  entire  rent  of  lOOf., 
would  not  confer  a  settlement.  Or  suppose  a  house  and 
detached  building  of  the  value  of  19/.'a  year,  or  a  houseand 
pigsty e.  of  the  value  of  11/.,  If  they  cannot  be  connected 
together/ then  in  each  case  a  question  as  to  the  apportion- 
ment of  the  rent  might  arise.  I  cannot  think  that  the  legis- 
lature meant  that  all  these  questions  as  to  value  should  be 
ftiised.  A  great  deal  of  litigation  will  be  prevented  by  the 
construction  which  we  are  putting  upon  the  act.  Rex  v. 
North  Collvigkam  has  decided  that  a  tenement  may  be  held 
nnder  two  distinct  hirings.  For  these  reasons  I  am  of 
opinion  that  the  order  of  sessions  ought  to  be  quashed. 

Order  of  Sessions  quashed* 


Ogle  v.  Story,  Gent,  one  &c« 

The  mortga-  ASSUMPSIT  on  the  common  money  counts.  Plea, 
^avine^ixMse^-  general  issue.  The  cause  was  tried  before  Lord  Tenierden, 
sionofthe  C.  J.,  at  the  adjourned  sittings  for  London,  after  Trinity 
a  lien  upon       term,  183£,  when  the  following  facts  appeared : 

such  deeds  for      ffu^^  Nichokon,  being  sei^d  of  a  copyhold  in  Hertford- 
costs  due  to  A,  .        »* 
him  from  the     sbire,  on  the  ]  2th  of  June,  1822,  mortgaged  it  to  Mn  Ro- 

mortgagees       ieit  Fulwood,  in  fee  for  2000/.     Nkhobon  subsequently 

executed  H  second  mortgage  to  the  plaintiff  for  4000/.  and 
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interest,  and  afterwards  became  bankrupt.  The  property 
was  put  up  for  sale  by  auction,  and  the  plaintiff  became 
tbe  purchaser  for  3100/.  The  estate  was  a  second  time 
put  up  for  auction,  and  Mr.  Pemberton  became  tbe  put^ 
cihaser.  When  the  parties  met  for  the  purpose  of  com«^ 
pleting  the  conveyance  of  the  estate  to  Pemberton,  Minshull^ 
the  clerk  of  the  defendant,  who  was  the  attorney  of  Fut* 
wood,  refused  to  give  up  the  deeds  relating  to  the  ^^tate, 
unless  the  principal  and  interest  due  to  Fulwood,  and  like-* 
wise  the  costs  of  the  defendant,  were  paid  to  him.  The 
amount  of  the  bill  of  costs  was  46/.  175. 1  Id.  The  plaintiff 
complained  that  the  amount  was  large,  but  said  he  should 
pay  the  bill,  and  look  it  over  afterwards.  The  defendant's 
clerk  said  he  had  no  discretion.  Pemberton  then,  with  the 
knowledge  of  the  plaintiff,  gave  to  Fulwood  a  cheque  for 
the  amount  of  principal,  interest,  and  costs,  and  the  latter 
gave  his  cheque  to  MinshuU  for  the  amount  of  the  costs. 
Minshull  gave  a  receipt  for  the  amount  of  the  costs,  as  so 
much  money  received  by  the  ^^fendant  from  the  plaintiff, 
by  the  payment  of  Pemberton  tnbv  purchaser.  The  pre- 
sent action  was  brought  for  the  recovery  of  so  much  of 
these  costs  as  the  plaintiff  was  not  liable  to  pay.  It  was 
objected  on  the  part  of  the  defendant  that  he  had  a  lien 
upon  the  deeds  for  the  amount  of  his  costs,  against  all  the 
world.  A  verdict  was,  however,  found  for  the  plaintiff, 
damages  10/.,  the  learned  judge  giving  the  defendant  leave 
to  move  to  enter  a  nonsuit.  In  Michaelmas  term  last  F* 
Pollock  obtained  a  rule  accordingly,  against  which. 

Sir  J.  Scarleit  and  Piatt  now  showed  cause.  It  is  con- 
tended that  the  defendant  had  a  lien  on  the  title-deeds,  and 
had  a  right  therefore  to  refuse  to  part  with  thiem  until  the 
amount  of  his  demand  was  paid.  To  this  there  are  two 
answers ;  in  the  first  place,  he  could  not  have  a  lien  for 
more  than  he  was  entitled  to  receive ;  and  in  the  second 
place,  he  had  not  a  lien  upon  his  client's  deeds  beyond  his 
client's  interest  in  those  deeds.    First,  Fulwood  was  only  en« 
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titled  to  a  reasonable  sum  for  his  costs  and  expenses.  He 
could  not  retain  the  deeds  for  more  than  a  reasonable  sum 
for  costs,  and  the  plaintiff  therefore  can  have  no  greater 
right  to  retain  the  deeds  than  Fultoood  himself;  and  se- 
condly^  Fulwood  held  the  deeds  subject  to  the  equitably 
right  of  the  plaintiff,  who  was  the  second  mortgagee. 
Fulwood  could  only  have  a  property  in  the  deeds  com- 
mensurate with  bis  rights,  and  would  have  been  obliged  to 
re-transfer  the  estate  upon  payment  of  his  mortgage  money 
and  his  reasonable  costs.  He  could  not  communicate  to 
the  defendant,  his  attorney,  a  greater  interest  in  the  deeds 
than  he  himself  had.  [Parke,  J.  Fulwood  had  the  legal 
interest  in  the  deeds ;  had  he  pledged  the  deeds,  the  pawnee 
could  have  retained  them  until  the  money  he  had  advanced 
was  paid,  and  the  attorney  is  in  the  same  situation  as  the 
pawnee.]  The  original  mortgagee  could  not,  it  is  appre- 
hended, increase  his  own  interest  by  pledging  the  deeds 
for  the  full  value  of  the  estate. 

F,  Pollock  and  JP.  Kelli/,  in  support  of  the  rule,  were 
stopped  by  the  Court. 

D£NMAN,  C.J. — It  makes  no  difference  that  the  defend- 
ant was  the  attorney  of  Fulwood*  The  deeds  were  placed 
in  his  hands  to  secure  a  sum  of  money,  and  Fultoood  had  a 
legal  right  to  pledge  them. 

LiTTLEDALE,  J. — Fulwood  is  the  mortgagee  for  2000/., 
the  parties  pay  off  the  mortgage  money,  and  find  the  deeds 
in  other  hands ;  they  must  pay  the  money,  and  take  their 

remedy  against  Fulwood, 

.   «  • 

Parke,  J. — The  defendant  had  clearly  a  lien  to  ihe 
amount  of  46/.  17^.,  supposing  it  a  just  bill  betweea  htm 
add  Fulwood,  and  Fulwood  might  pledge  the  deeds  to  that 
amount ;  the  plaintiffs  may  recover  in  equity  from  Fulwood 
that  which  has  been  overpaid. 

RuU  absolute* 
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Wm.  Tucker,  Executor  of  George  Tucker,  v.  Emme-        183S. 
LINE  Tucker,  Executrix  of  Charlotte  Tucker.  ^^ 

Debt  on    a   bond,  dated   l6th  November,   1774,  from  in  an  action 

the  testatrix  to  the  testator,  for  400/.  The  defendant  craved  ^y  *  trustee 

.   '    10  recover  a 
oyer  of  the  bond  and  condition.     After  recital  of  an  in-  debt  for  the 

tended  marriage  between  William  and  Charlotte,  the  con-  ***"f ^'  ^^  *^® 

^  .  cestui  que 

dition  was  stated  to  be,  that  if  the  marriage  should  take  trust,  a  debt 
effect,  and  Charlotte  should  survive  William,  then  Char-  cwlufque 
lotte  should,  within  13  calendar  months  after  the  death  of  ^rust  cannot 
William,  pay  to  George  200/.  upon  trust,  for  >  the  sole 
benefit  of'  Sarah,  the  daughter  qf  Williamf  (by  a  former 
marriage).  The  seventh  plea  stated,  that  on  the  2dd  May, 
179I>  by  a  certain  writing  obligatory  Sarah  became  bound 
to  William  in  490/.,  subject  to  a  condition  that  Sarah 
should,  during  so  many  yesirs  as  she  should  remain  deputy 
keeper  of  the  post-office  in  Tiverton,  pay  untq  William 
32L  on  the  25th  day  of  March  yearly,  during  his  life^  ^nd 
after  the  decease  of  William  pay  to  the  executor  of  y^illiarn 
]6/.  yearly  during  the  remainder  of  the  time  that  Sarah 
should  continue  in  and  keep  such  office.  Averment^  that 
Sarah  remained  and  continued  keeper  of  the  post-office  in 
Tiverton  aforesaid  during  the  lifetime  of  William,  after  the 
making  of  the  writing  obligatory^  for  five  years,  until 
25th  Mayi  1796;  that  on  25th  March  in  the  same  year 
there  was  due  from  Sarah  to  William  160/.,  which  is  alill 
unpaid;  and  that  William,  in  November,  1815^  made  his 
will,  and  bequeathed  all  his  personal  estate  to  Charlotte, 
and  appointed  her  executrix,  and  afterwards  djed;  after 
whose  death  Charlotte  proved  the  will,  and  assented  to  the 
said  bequest  to  herself.  Averment,  that  at  the  time  of  the 
exhibiting  of  the  plaintiff's  bill,  there  was  due  and  owing, 
upon  and  by  virtue  of  the  writing  obligatory  mentioned  in 
the  decliiration  and  the  condition  thereof,  a  certain  sum  of 
money,  to  wit,  200/.,  and  no  more ;  and  that  before  and  at 
the  time  of  the  exhibiting  of  the  said  bill>  there  was  and 
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still  is  due  and  owing  to  the  defendant,  as  executrix  of 
Charlotte,  who  was  executrix  of  William^  in  trust  for  the 
benefit  of  herself,  defendant,  as  executrix  of  the  said 
Charlotte,  for  and  on  account  of  the  said  sum  of  l60/.  and 
ifiiereit,  a  large  sum  of  money,  to  wit,  440/.,  which  sum  of 
money  so  due  and  ewing  upon  the  writing  obligatory  of 
Sarah,  exceeds  the  moneys  due  and  owing  from  the  said 
defendant^  executrix  as  aforesaid,  to  the  plaintiiF,  executor 
as  aforesaid,  upon  the  writing  obligatory  mentioned  in  the 
-declaration,  and  out  of  which  sum  of  money  so  due 
and  owing  upon  the  writing  bbligatorjr  of  Sarah  the 
defendant,  as  executrix,  as  mentioned  in  the  declaration, 
is  ready  and  willing,  and  hereby  offers  to  set  off  and 
allow  to  ^he  plaintiff,  as  executor  as  aforesaid,  the  moneys 
so  due  and  owing  from  her  as  executrix  as  aforesaid,  to 
the  plaintiff,  executor  as  aforesaid* 

.  To  this  last  plea  the  plaintiff  demurred  specially,  shew- 
ing the  following  causes  of  demurrer : — ^That  defendattt 
liad  not  in  and  by  that  plea  shewn  how  or  on  what  ground 
440/.  in  that  plea  mentioned,  became  and  was  due  to 
defendant,  as  executris^  of  Charlotte,  who  was  executrix  of 
tVilUam,  for  and  on  account  of  the  sum  of  l60/.  in  that 
plea  mentioned,  and  interest  thereon;  and  that  it  does  not 
appear  by  that  plea  that  any  interest  was  due  to  the  defend- 
ant, as- executrix  of  Charlotte,  who  was  executrix  of  WiHiatn, 
for  .and  on  account  of  said  sum  of  160/*;  and  that  it  does 
not  appear  in  and  by  that  plea  that  any  sum  of  money  equal 
to  the  sum  dne^  from  the  defendant,  as  executrix  as  afore* 
said^  to  plaintiff,  as  executor  as  aforesaid,  is  due  upon  the 
supposed  writing  obligatory  of  Sarah  to  the  defendant, 
as  executrix  of  CAar/o^e,  executrix  of  fVilKam.  •  And  that 
itiarnot  alleged  in  and  by  that  plea,  from  whom  the  said 
sum  of  440^  in  that  plea  mentioned,  and  therein  alleged 
to  be  due  upon  the  writing  obligatory  of  Sarah,  is-  duetto 
the  defendant  as  executrix  as  last  aforesaid.  And  that  it 
appears  in  and  by  that  plea,  that  the  supposed  debt  of  440/., 
if  any  such  there  be,  is  due  to4he  defendant  as  executrix 
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of  Charlotte,  who  mas  executrix  of  William  Tucker ^  wA  i»  las^^ 

altempted  to  be  set  ofF  against  a  debt  due  from  the  defend^  ^j^^"^*^ 

ant  I  as  executrix  of  Charlotte,    And  that  the  said  seventh  «, 

plea  attempts  to  set  off  against  the  debt  claimed  by  plain-  Tuck^b. 
tiff,  a  debt  which  cannot  by  law  be  set  off  against  it. 
Joinder  in  demurrer. 

JBr&i  in  suppprt  of  the  demurrer.    The  principal  quts^ 
tipn  on  this  demurrer  is/ whether  an  equitable  interest  can 
be  treated  as  a  matter  of  set-off.    A  mere  equitable  interest 
is  not  matter  of  set-off,  and  the  plaintiff  has  no  right  to 
treat  Sarah  as  the  real  plaintiff  in  this  action.    The  cases 
of  Bottomley  v.  Brook  (u),  and  of  Rudge  v.  Birch  <6)j  will 
be  cited  on  the  other  side.    In  Bottomley  v.  Brook,  which 
W9S'  |iD  :action  pf  debt  on  bond,  the  defendant  pleaded 
that  the  bond  was  given  to  secMre  100/,  lent  to  the  deft9nd*i 
ant  by  Chaticellor,  and  was  given,  by  Chancellor's  direction, 
to  the  plaintiff  in  trust  for  Chancellor,  and  that  Chancellor, 
before  the  actios  brought,  wa^  indebted  to  the .  defei|dant 
ill  nupre  money  than  the  amount  of  th^  boud.    To  this 
plea  there  was  a  demurrer,  which  ^  stated  to  have  been 
withdrawn  by  the  advice  pf  the  Court.    It  is  tp  be  observedi 
that  in  Bottomfey  v.  BrpQk,  thitt  which  was  the.(ru9t  aros^ 
out  of  a  liability  recognized  in  a  court  of  law.    The  cestui 
que  trust  bad  a  legal  cause  of  action*    As  to. the  cast  of 
Rudg^  v;  Birch,  in  the  later  authorities,  the  Court  have 
regarded  with  jealousy  the  doctrine  there  laid  down,  and 
hi|ve  intimated  that  they  will  limit  its  operation.    Iti  Wake 
v.  Titikler  (c),  which  was  an  action  on  a  promissory  note,  the 
^efeqdMt  pleaded » >y  way  of  set-pff«  a  debt  due  upon  a 
bond  given  originally  by  the  plaintiff  to  one  AtkinMon,  and 
assigned  by  him  to  the  defendant    The  Cojurt  held  the 
plea  bad,  and  the  distinction  was  taken  that  the  bond  was 
not  originally  given  by  the  obligee  in  trust  for  the  defendant. 
Bay  ley,  J.  in  that  case  said>  "  We  have  nothing  to  do  in 
thia  place  with  any  other  than  legal  rights/'    In  Carpenter 

(a)  1  T.|R.  6«1.  (6)  1  T.  R.  622.  (c)  16  East,  36. 
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V.  ThorfUon{a),  the  Court  would  not  allow  an  action  to  be 
brought  to  enforce  a  mere  equitable  demand.  The  matter 
of  the  set-off  in  this  case  is  a  mere  equitable  interest.  The 
bond  attempted  to  be  set  off  is  given  by  Sarah  to  fVilliam, 
William  bequeaths  his  property  to  Charlotte,  and  leaves 
her  executrix.  Charlotte  dies  and  appoints  Emmeline  her 
executrix.  Emmeline  may  be  considered  as  equitably  en- 
titled as  residuary  legatee,  but  it  cannot  be  considered  as 
a  legal  debt,  more  especially  until  the  debts  and  legacy  of 
William  are  paid,  and  the  produce  ascertained.  The  debt 
sued  for  is  the  debt  of  Charlotte,  and  the  debt  attempted 
to  be  set  off  is  a  debt  due  to   William, 

An  objection  arises  in  another  shape.  This  is  an  attempt 
to  set  off  a  debt  due  to  Charlotte  in  her  representative  cha- 
racter^  against  a  demand  due  from  her  individually,  which 
cannot  be  done;  Bishop  v.  Church  and  others  (&),  MiUisint 
Shipman  v.  Thompson  {c),  Gale  v.  LuttrelzxiA  others  (<{). 

There  is  also  another  objection,  that  interest  is  claimed 
upon  the  arrears  of  the  annuity*  Interest  is  only  allowed 
where  there  is  an  express  promise  in  the  written  instrument 
to  pay  interest,  or  where,  from  the  usage  of  trade,  a  pro- 
mise to  pay  interest  may  be  inferred.  Higgins  v.  Sargente  (e). 
Page  v.  Newman  (/),  Wake  v.  Tinkler  (g). 


Follett,  contr&. — It  is  desirable  that  the  Court  should 
dispose  of  the  principal  question,  whether  this  Court  will 
take  notice  of  an  equitable  interest,  so  that  when  the 
action  is  brought  by  or  against  a  trustee,  a  debt  owing  by 
or  to  the  cestui  que  trust  may  be  set  off.  It  is  submitted, 
in  the  first  place,  that  this  is  the  rule  ;  and  secondly,  that 
this  case  conies  within  that  rule.  The  persons  interested 
in  this  case  are  Sarah  and   Charlotte,  and  not  either  the 


(a)  S  B.  &  A.  52. 
(6)  3  Atk.  691. 

(c)  Willes,  103. 

(d)  1  Y.&  J.  180. 

(e)  2  B,  &  C.  348;  S.  C. 


D.  &  R.  628. 

(/)  4  M.  &  R.  307;  9  B.  &  C. 
378. 

{g)  AnUj  and  see  Creiae  v. 
Hunter,  2  Ves,  sen,  157. 
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plaintiff  or  his  testator.  The  action  is  brought  by  a  trus-  18S3. 
tee  against  a  trustee,  and  the  cestui  que  trust  of  each  are 
mutually  indebted ;  and  the  question  is,  vrhether  such  a 
debt  can  be  set  off.  It  is  true,  that  in  Scholey  v.  Mearm  (a), 
Marryat  said  that  the  cases  of  Bottomley  v.  Brook,  and 
Rudge  V.  Birch,  had  been  overruled;  and  in  Coppin  v. 
Craig  {b)  it  was  also  said  that  Bottomley  v.  Brook  hlid 
been  overruled ;  but  both  the  cases  of  Bottomley  v.  Brook 
and  Rtidge  v.  Birch  were  recognized  in  Wake  v.  IHnkler. 
In  Webster  v.  Scales  {c)  also,  the  case  of  Bottomley  v. 
Brook  was  recognized.  In  Winch  v.  Keely(d),  Ashhurst, 
J.  expressly  says,  *'  This  Court  will  take  notice  of  a  trust, 
and  consider  who  is  beneficially  interested."  There  is 
another  class  of  cases  in  which  the  Court  will  look  at 
the  parties  really  interested,  where  goods  have  been  sold 
by  a  factor;  Carr  v.  Hinchliffe{e),  In  that  case  the  cases 
of  Boitomley  v.  Brook  and  Rudge  v.  Birch  vrere  cite4»  and 
nothing  is  there  said  from  which  it  can  be  inferred  that  they 
are  not  good  law.  There  a  factor,  with  the  privity  of  his 
principal,  had  sold  goods  to  a  party  who  did  not  know 
that  the  gooda  were  the  property  of  the  principal,  and  this 
Court  held  that  in  an  action  by  the  principal  for  the  price, 
the  buyer  might  set  off  a  (}ebt  due  from  the  factor  to  him, 
Bayley,  J.  there  says,  **  Two  special  causes  of  demurrer 
to  the  plea  in  question  have  been  assigned.  First,  that  it 
amounts  to  -the  general  issue  only.  Secondly,  that  the 
debts  are  not  mutual,  unless  the  factor  may  for  this  pur- 
pose be  identified  with  the  principal.  But  the  cases  of 
Ge^ge  V.  Clagett  and  Barmy  v.  Corrie^  shew  that  they 
j»a|iib€i80  idetitified;  that  objection,  therefore,  f^lls  to  the 
gioMiMl«?>  The  question  is,  what  is  the  meaning  of  the 
expreaaioR  ".  identified  with  the  principal."  If  it  mean 
idcBtified  in  interest,  then  that  is  the  case  here.  The  party 
suing  is  suing  for  the  benefit  of  Sarah,  and  the  debt  intended 

(a)  7  East,  153.  (d)  1  T.  R.  623. 

lb)  7  Taaiit.  243.  («)  7  D.  &  R.  42;  4  B.  &  C.  547. 

(c)  1  T.  R.  022. 

I  I 
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to  be  set  off  is  the  debt  of  Sarah.  The  set-off  is  not 
claimed  in  respect  of  a  debt  due  to  Charlotte  in  outer  droit. 
The  question  depends  upon  the  weight  the  Court  will  attach 
to  the  cases  of  Bottomley  v.  Brook  and  Rudge  v.  Birch. 

Erie,  in  reply,  was  stopped  by  the  Court. 

Dbnman,  C.J. — It  is  enough  to  say  that  this  case  goes 
considerably  beyond  the  cases  of  Bottomley  v.  Brook  and 
Rudge  V.  Birch. 

LiTTLEDALE,  J. — I  think  the  cases  of  Bottomley  v.  Brook 
and  Rudge  v.  Birch  are  not  well  decided.  In  those  cases 
the  cross  demand  was  not  properly  a  set-off  under  the 
statute,  but  was  rather  in  the  nature  of  a  set-off  under  the 
general  issue.  In  the  cases  cited  of  principal  and  factor, 
one  of  the  parties  was  the  representative  of  the  other,  and 
might  have  been  a  party  to  the  suit.  There  is  no  setting 
off  one. bond  against  another,  except  by  act  of  parliament, 
and  the  act  does  not  authorize  the  set-off  here  attempted 
to  be  made. 


Parke,  J. — The  right  of  setroff  is  regulated  by  act  of 
parliament.  The  words  of  the  act(ii)  are,  '*  that  where  there 
are  mutual  debts  between  the  plaintiff  and  defendant,  or  if 
either  party  sue  or  be  sued  as  executor  or  administrator, 
where  there  are  mutual  debts  between  the  testator  or  intes- 
tate and  either  party,  one  debt  may  be  set  off  against  the 
other.''  In  this  case  no  legal  debt  is  due  from  the  testator  of 
the  plaintiff.  Looking  at  the  words  of  the  act  of  parliament, 
I  am  surprised  at  the  decision  in  the  cases  of  BotUtmley  v. 
Brook  and  Rudge  v.  Birch.  Those  cases  having  been  de- 
cided, they  are  not  to  be  extended.  Besides,  this  case  does 
not  fall  within  either  of  those  cases,  and  is  distinguishable 
from  both  of  them  on  the  ground  stated  in  the  argument. 

Judgment  for  the  plaintiff. 


(a)  9  Geo,  S,  c.  23,  s.  13. 
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18SS. 

The  King  v.  Jollie  and  another. 

In  Hilary  term  last  Sir  J,  Scarlett  had  obtained  a  rule  Leave  to  file  a 
.nisi  to  file  a  criminal  information  against  the  defendants'for  f^^^JIfon'for 
a  libel  on  the  Earl  of  Lonsdale,  published  in  several  niim-  a  libel  should 
bers  of  a  newspaper  called  '*  The  Carlisle  Journal/'    The  j^  a  reasona- 

newapapers  were  published  on  the  £3d  of  June,  the  29th  Wetimebefore 

'^  tlie  expiratiOD 

of  September,  and  the  £Oth  and  £7th  of  October,  1632.  of  the  second 

Hilary  term  commenced  on  the  1 1th  of  January,  and  ended  'u^ii^on^^ 

on  the  3l8t  of  January.     On  the  £4th  of  January  notice  it  came  to  the 

of  the  rule  was  served  upon  the  defendants,  who  resided  at  ^^  prosecutor 

Carlisle.     On  the  SOth  of  January  the  rule  was  further  ^^^y  ^"oufth 

to  enable  him 
enlarged.  to  move  within 

An  affidavit  was  filed  on  the  part  of  the  prosecution,  that  period. 
which  stated  that  the  Earl  of  Lonsdale  had  no  knowledge 
of  the  libel  until  the  month  of  January,  1833.  Oh  the 
part  of  the  defendants  an  affidavit  was  filed,  which  stated 
that  the  Earl  of  Lonsdale  was  for  some  days,  in  November, 
I83£,  resident  at  Whitehaven  Castle,  and  that  two  of  his* 
agents  frequented  a  news-room  in  Whitehaven,  at  which  the 
Carlisle  Journal  was  taken  in. 

jfglionhy  now  shewed  cause  against  the  rule.  So  long 
a  time  had  been  suffered  to  elapse  between  the  times  when 
the  libels  were  published  and  the  application  was  made  to 
this  Court,  that  the  Earl  is  not  now  entitled  to  the  privi- 
lege of  filing  a  criminal  information.  The  last  of  the  libels 
was  published  in  the  month  of  October;  and  since  that 
period  one  whole  term  has  elapsed,  a  quarter  sessions  has 
intervened,  and  the  motion  for  a  criminal  information  was 
made  so  late  in  the  second  term  that  the  defendants 
had  not  time  to  shew  cause  J  Rex  v.  Morice  (a),  Rex  v. 
Marshall  (Jb),  This  is  attempted  to  be  met  by  the  state- 
ment that  Lord  Lonsdale  did  not  know  of  the  publication 
of  the  libels  until  after  Mich«ielmas  term;  but  the  circum- 

(a)  13  East,  S71,  in  the  note.  (b)  13  East,  332. 
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Stances   mentioned    in    the    affidavits   of    the   defendants 
shew  that  his  lordship's  agents,  who  ought  to  have  informed 
hiniy  must  have  been  aware  of  the  publication.     [Parke,  J. 
The  application  must  be  made  within  two  terms,  provided 
an  assize  has  not  intervened;  but  if  it  be  in  tlie  second  term, 
it  must  be  made  sufficiently  early  for  the  other  party  to 
come  and  shew  cause  within  the  same  term.    This  is  the 
rule  even  in   the   case   of  criminal   informations   against 
magistrates.]     Assuming  such  to  be  the  rule  of  the  Court, 
the  time  to  be  allowed  to  a  party  to  shew  cause  must  be 
a  reasonable  time.     In  this  case  there  was  not  sufficient 
time  allowed  to  the  defendant  for  that  purpose.    [Parke,  J. 
It  is  surely  sufficient  for  a  party  to  complain  of  a  libel  as 
soon  as  he  has  information  of  it.]     In  the  case  of  The 
King  v.  Bishop  {a),  the  circumstances  complained  of  oc- 
curred in  1820,  the  application  was  made  in  Michaelmas 
term^  1821,  but  the  complainant  swore  that  he  had  no 
knowledge  of  the  matter  until  the  17th  of  November,  1821; 
and  there  the  Court  refused  to  make  absolute  the  rule  for 
a  criminal  information,  observing  that  if  they  were  to  admit 
the  excuse  of  want  of  knowledge,  they  should  entirely 
frustrate  the  very  useful  rule  as  to  the  time  within  which 
the  application  ought  to  be  made. 


F.  Pollock,  in  support  of  the  rule.  It  is  positively  sworn 
by  Lord  Lonsdale  that  he  had  no  knowledge  of  the  libels 
until  January.  Instances  have  frequently  occurred  in  which 
parties  have  been  permitted  to  file  criminal  informations 
for  libels  contained  in  books  which  have  been  published  for 
a  long  period  of  time. 

Denman,  C.  J. — ^The  application  is  not  too  late.  The 
rule  must  be  made  absolute. 

LiTTLEDALE,  J. — ^The  rule  is,  that  a  party  must  apply 
for  leave  to  file  a  criminal  information  within  the  second 


(a)  5  B.  &  Aid.  612. 
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term  after  the  publication  of  the  libel,  so  as  to  enable  the 
defendant  to  shew  cause  within  that  term.  I  doubt  whe- 
ther ten  days  is  a  reasonable  time  for  a  party  who  resides 
in  the.country,  at  a  place  so  distant  as  Carlisle,  to  shew 
cause.  Lord  Lonsdale  had,  however,  in  this  case  no  know- 
ledge of  the  libel  until  January,  and  therefore  the  applica- 
tion to  this  Court  was  made  sufficiently  early. 


Parke,  J.  concurred. 


Rule  absolute  (a). 
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(a)  The  editors  have  been  fa- 
vored by  Mr.  Dealtry,  with  the 
folio wiog  observations  upon  this 
case:  the  cases  of  The  King  v. 
Taylor,  (Nolan's  Reports,  204,) 
The  King  v.  Smith,  (7  T.  R.  80,J 
The  King  v.  Harries,  The  King  v. 
Marthall,  (13  East,  270, 322,)  and 
7%e  King  v.  Bithop,  (5  B.  &  A. 
612,)  though  applicable  immedi- 
ately to  informations  against  ma- 
gistrates, extend  also  to  other  pub- 
lic officers.    There  has,  however, 


never  hitherto  been  any  distinct 
rule  laid  down  applicable  to  other 
cases.  If  there  has  been  dela^  on 
the  part  of  the  applicant,  it  must 
be  accounted  for;  (Rex  v.  JRobin- 
ton,  1  Sir  W.  Blackstone,  542); 
and  the  time,  within  which  the  in- 
formation must  be  moved  for  is,  to 
be  reckoned  from  the  time  the 
complainant  has  information  of  the 
libel,  and  not  from  the  period  of 
publication. 


DiGBY  r.  Thompson. 

OASE  for  a  libel.     The  declaration,  after  averring  the  a  writing,  in 

previous  good  character  of  the  plaintiff,  stated  that  the  which  a  party 

.  .  .  18  spoken  of  m 

defendant,  intending  to  cause  it  to  be  suspected  and  be-  language  usu- 

lieved  that  the  plaintiff  had  been  guilty  of  unfair  play  at  fitf 'fof° 
cards,  and  of  defrauding  persons  of  their  money  by  means  a  gaming- 
thereof  and  by  bettings,  and  that  he  had  played  unfairly  ij^u"'^4hether" 
and  fraudulently  at  a  certain  game  with  cards  called  ecarti,  the  words  are 
and  at  certain  other  games  w^ith  cards,  and  had  thereby  ingapplied  by 

won  divers  large  sums  of  money  from  divers  persons  visit-  **"  innuendo 

to  speciuC 

ing  the  house  of  the  plaintiff,  at  Brighton,  m  the  county  of  chains  of  un- 
.Sussex,  and  that  the  plaintiff  had.  invited  persons  to  his  ^^*JjJJ^^*^*^ 
house  and  entertained  them  there  for  the  purpose  of  win* 
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ning  their  money  unfairly  by  gaming  there,  and  that  the  plain- 
tiff was  a  person  of  disreputable  and  bad  characteri  and  did 
in  a  great  measure  support  and  maintain  himself  by  gaming 
and  by  unfair  and  fraudulent  practices  in  gaming  and  bet- 
ting; and  to  vex,  harass,  oppress,  impoverishi  and  ruin  the 
plaintiff,  on  &c.  atScc.  wrongfully,  maliciously  and  injuri- 
ously published  in  a  certain  newspaper,  called  *'  The  Satirist, 
or.  The  Censor  of  the  Times,"  a  certain  false,  scandalous, 
malicious  and  defamatory  libel  of  and  concerning  the  plain- 
tiff; containing  in  a  certain  part  of  the  said  paper  the  false, 
scandalous,  malicious,  defamatory  and  libellous  matter  fol- 
lowing of  and  concerning  the  said  plaintiff,  that  is  to  say — 
'^  King  Digby  (meaning  the  said  plaintiff),  as  my  friend  Tom 
used  to  style  him,  has  had  a  tolerable  run  of  luck  this  sea- 
son (meaning  thereby  that  the  said  plaintiff  had  won  divers 
large  sums  of  money  by  gaming) ;  he  (meaning  the  plain- 
tiff) is  still  here  (meaning  at  Brighton  aforesaid),  and 
keeps,  I  assure  you,  friend  Sat,  a  well-spread  sideboard, 
but  curse  the  fellow,  I  always  consider  myself  in  a  family 
hotel  when  my  legs  are  singing  duets  under  his  table,  for 
the  bill  is  sure  to  come  in  sooner  or  later,  although,  as  you 
know,  I  rarely  dabble  in  the  mysteries  of  ecarti,  or  any 
other  game.  The  fellow  (meaning  the  said  plaintiff)  is  as 
deep  as  Crockford,  and  as  knowing  as  the  Marquis.  I  do 
dislike  this  leg-al  profession." 

In  the  second  count  all  the  innuendos  were  omitted 
except  those  as  to  the  person  of  the  plaintiff. 

To  the  first  count  there  was  a  special  demurrer,  stating 
as  causes  of  demurrer,  first,  that  the  matter  alleged  in  the 
declaration  to  have  been  publbhed  was  not  libellous; 
secondly,  that  although  the  plaintiff  had  by  an  innuendo 
alleged  that  by  the  words  of  the  libel,  *'  King  Digby  (mean- 
ing the  plaintiff)  as  my  friend  Tom  used  to  style  him,  has 
had  a  tolerable  run  of  luck  this  season,**  the  defendant 
thereby  meant  that  the  said  plaintiff  had  won  divers  large 
sums  of  money  by  gaming,  and  had  alleged  as  an  induce- 
ment that  the  plaintiff  was  guilty  of  gaming,  neverthdess  it 
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was  not  alleged  that  the  libel  was  published  of  and  con- 
cerning such  gaaiingy  or  that  such  libel  had  any  reference 
to  the  matters  stated  in  the  introductory  part  of  the  decla- 
ration or  any  of  them ;  thirdly,  that  the  meaning  and  expla- 
nation by  the  plaintiiF  put  upon  and  given  to  the  words, 
added  to,  enlarged  and  changed  their  sense,  and  also  that 
the  meaning  and  explanation  is  not  connected  in  any  way 
by  averment  or  otherwise  with  or  in  any  way  applicable  to 
the  matters  of  inducement ;  fourthly,  that  it  is  not  averred 
that  the  defendant  was  used  to  employ,  or  did  on  the  occa- 
sion of  publishing  employ  the  said  words  in  the  sense  and 
meaning  put  upon  them  by  the  ptaintiflf  in  the  said  innuendo. 
There  was  a  general  demurrer  to  the  second  count.  Joinder 
in  demurrer. 


DlQBY 
V. 

Thompson. 


Upon  this  case  being  called  on,  no  counsel  appeared  in 
support  of  the  demurrer.     The  Court  however  called  upon 


Wightman,  in  support  of  the  declaration.  The  defend- 
ant by  his  demurrer  admits  that  he  intended  it  to  be 
believed  that  the  plaintiff  had  played  unfairly  at  cards,  and 
had  fraudulently  cheated  at  the  game  of  icarte.  This  is  an 
admission  that  the  words  of  the  libel  were  intended  to  be 
used  with  the  meaning  which  is  imputed  to  them  in  the 
declaration.  The  only  question  is,  whether  the  words 
themselves,  as  appearing  upon  the  record,  can  bear  this 
meaning.  It  is  sufficient  to  constitute  the  words  a  libel, 
that  they  tend  to  disgrace  the  plaintiff,  or  lower  him  in  the 
estimation  of  his  friends  or  the  world;  and  whether  this  be 
their  tendency,  is  a  question  that  belongs  to  the  considera- 
tion of  a  jury.  Even  if  some  of  the  expressions  used  should 
be  anintelligible  to  the  Court  in  its  judicial  capacity,  as  of 
the  term  icarte,  or  who  the  Marquis  or  Crockford  may 
be,  or  what  is  intended  by  /eg-tf/,  the  jury,  after  hearing 
the  evidence,  would  probably  understand  the  allusions. 
[Dtnman,  C*  J.  There  are  no  words  of  any  kind  in  which 
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the  jury  might  not  discover  some  hidden  meaning.]  The 
cases  shew  that  the  Court  will,  iu  the  case  of  a  libel,  take 
notice  of  the  ordinary  meaning  in  which  expressions  are 
used.  In  Rollers  Abr,{a),  there  is  this  passage — ^'  Si  home 
dit  al  un  Counceller  del  ley  en  le  North.  Thou  art  a  daffa- 
down-dilly.  Action  gist,  ove  averrment  que  les  parols  sig- 
nifie  que  il  est  im  Ambedexter.''  The  Court  in  construing 
this  expression  can  have  derived  their  information  only  from 
considering  the  sense  in  which  it  was  employed  in  ordinary 
conversation.  If  the  Court  can  see  that  by  possibility  the 
words  will  bear  the  meaning  charged,  this  will  be  sufficient 
to  entitle  the  plaintiff  to  judgment. 


Dbnman,  C.  J. — I  look  with  a  good  deal  of  jealousy 
upon  the  record,  and  am  unwilling  to  infer  that  the  defendant 
has  admitted  that  the  words  were  used  in  the  sense  which  is 
imputed  to  them  by  the  innuendos.  I  am  also  unwilling  to 
adopt  the  rule,  that  we  are  to  look  at  what  is  the  meaning 
in  which  the  words  are  alleged  to  have  been  used  as  distinct 
from  their  ordinary  and  proper  meaning.  But  upon  the 
general  ground  that  there  is  in  this  libel  something  disgrace- 
ful to  the  character  of  the  plaintiff,  in  the  words  themselves, 
without  looking  at  the  previous  allegations  and  the  innuen- 
dos, I  think  the  declaration  may  be  supported. 


LiTTLEDALE,  J. — It  seems  to  me  that  the  general  words 
are  sufficient  to  constitute  a  libel,  but  at  the  same  time 
I  cannot  say  that  you  are  at  liberty  to  import  from  the  innu- 
endos that  all  the  words  were  used  in  the  particular  mean- 
ing there  charged. 

Parke,  J. — Without  saying  whether  or  not  Mr.  H^tgfe- 
man  is  right  in  introducing  any  of  the  innuendos  because  of 
the  admission,  it  appears  to  me  quite  clear  that  the  words 
are  libellous;  that  they  do  impute  to  the  plaintiff  fraudu- 

(o)  Page  55,  pi.  15,  title  Action  sur  Case. 
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lent  and  dishonourable  conduct,  and  therefore  I  think  that 

the  declaration  may  be  supported. 

^  ^^  Dig  BY 

v. 
Judgment  for  the  plaintiff.         Thompson. 


DoE^  on  the  several  Demises  of  Moore  and  others, 

V.  Ramsden,  Clerk. 

EijECTMENT  for  the  rectory  of  Great  Stambridge,  Ejectment 
Essex,  on  the  several  demises  of  Maria  Sarah  Moore,  John  ^^ed  upon'a 
Wilkes,  Peter  Moore,  Samuel  Barrett,  Moulton  Barrett,  term  dulv 
and  John  Mendham,  and  James  Gibbons,    At  the  trial  be-  assigned  to 
fore  Lord  Lyndhurst,  C.  B.,  at  the  Essex  Spring  Assizes,  'u® 'f^^'^ff^j, 
1833,  the  following  facts  appeared:  a  deed  defec- 

The  defendant  was  the  rector  of  Great  Stambridge,  and  ^^'^^^^^^^  '^"^ 
by  a  deed  dated  the  J  8th  February,  1813,  in  consideration  is£^f.  c.  20. 
of  1600/.,  granted  to  Elizabeth  Fisher  an  annuity  of  260/.; 
and  by  the  same  deed  granted  a  term  for  99  years  in  the 
rectory,  to  liobert  Witting,  in  trust  to  secure  the  payment 
of  that  annuity.  By  a  deed  dated  6th  September,  1816, 
the  defendants,  in  consideration  of  600/.,  granted  an  annuity 
of  93^  to  //.  J.  Shepherd,  and  demised  the  rectory  to 
Shepherd  for  99  years,  to  secure  the  same  annuity.  By 
deed  of  24th  June,  1820,  in  consideration  of  500/.,  he 
granted  an  annuity  of  80/.  to  J.  Graves,  and  charged  it  in 
the  vicarage  of  Little  Wakering.  By  deed  of  5th  June, 
1823,  in  consideration  of  700/.,  he  granted  an  annuity  of 
100/.  to  Bannister  Flight,  and  granted  the  rectory  and 
vicarage  to  Thomas  Flight  for  99  years,  in  trust  to  secure 
that  annuity.  In  the  beginning  of  1825,  the  defendant, 
being  desirous  of  consolidating  these  annuities  and  of  rais- 
ing a  further  sum,  applied  to  the  British  Annuity  Company 
for  the  loan  of  the  money  necessary  for  that  purpose.  They 
agreed  to  advance  him  a  sum  of  4400/.  for  an  annuity  of 
574/.  9s.    By  indenture  dated  the  19th  January,  1825,  made 
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between  the  several  persons  to  whom  the  defendant  bad  pre- 
viously granted  annuities,  the  British  Annuity  Company  and 
the  defendant,  in  consideration  of  4400/.  paid  by  the  coro- 
pany,  3555/.  of  which  was  applied  in  discharging  the  former 
annuities,  and  the  remaining  sum  of  845/.  paid  to  the  de- 
fendant, the  defendant  granted  to  the  Company  an  annuity 
of  574/.  9s.  The  same  deed  contained  an  assignment  of 
the  several  terms  in  the  rectory  before  mentioned  to  John 
Wilkes,  as  trustee  for  the  Company,  who  subsequently  by 
indenture  assigned  the  same  to  James  Gibbons  upon  the 
like  trust,  and  a  new  term  for  100  years  was  created  by  a 
demise  to  P.  Moore,  S.  Barrett,  M.  Barrett,  and  J.  Mend- 
ham,  for  further  securing  the  annuity.  In  1826,  the  annuity 
became  in  arrear,  and  the  Company  issued  a  sequestration. 
In  November,  1831,  an  application  was  made  by  the  de- 
fendants to  set  aside  the  sequestration,  and  in  January,  1832, 
the  Court  ordered  that  it  should  be  set  aside,  and  referred 
it  to  the  Master  to  take  an  account  of  the  sums  received  by 
the  plaintiffs  and  the  arrears  of  that  annuity,  and  that  if  a 
balance  was  due  to  the  defendant,  the  same  should  be  paid 
to  him.  These  accounts  were  unsettled  at  the  time  the 
action  was  brought,  but  it  was  proved  that  a  balance  of 
50/.  185.  Id.  was  due  to  the  Company.  It  was  contended, 
on  the  behalf  of  the  defendant,  that  the  plaintiff  should  be 
nonsuited,  since  the  Court  of  King's  Bench  had  declared 
that  the  deed  of  1825,  so  far  as  respected  the  personal 
covenant,  was  void,  so  as  to  prevent  the  parties  from  issuing 
a  sequestration,  and  therefore  it  could  not  be  available  to 
support  the  present  ejectment :  the  learned  judge,  however, 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  but  gave 
the  defendant  leave  to  move  to  enter  a  nonsuit.  The  jury 
accordingly  found  a  verdict  for  the  plaintiff. 

Comyn  now  moved  for  a  rule  nisi  accordingly,  on  the 
ground  of  misdirection.  There  are  two  questions  in  this 
case.  The  first,  whether  this  ejectment  can  be  supported 
by  the  two  terms  which  were  granted  in  Febraary,  18]3| 
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aod  September,  1816.  The  second  question  is^  whether  i83$. 
the  Compan}'  can  maintain  this  ejectment  upon  the  sup- 
posed balance,  as  shewn  by  themselves,  the  matters  in  dif- 
ference respecting  these  annuities  having  been  referred  to 
the  master,  and  he  not  having  made  his  report.  The  rule 
is  laid  down  in  Newland  v.  Waikin{a),  that  if  the  deed 
granting  the  annuity,  upon  the  face  of  it  expressly  charges 
the  living,  it  is  void.  This  deed  was  void,  and  therefore  it 
could  not  operate  as  an  assignment  of  the  term.  [Parke,  J. 
Is  not  this  like  the  case  of  Doe  v.  Gti/fy(6)P]  There  is  this 
distinction^  that  in  Doe  v.  Gully  the  terms  were  not  satis- 
fied. [Parke,  J.  How  satisfied  i  They  were  assigned  in 
trust  only,  and  not  absolutely.]  The  object  of  the  statute 
was  to  prevent  new  charges  on  benefices.  There  is  a  re- 
cital in  this  deed  that  the  old  annuities  should  be  paid  off, 
and  that  the  annuity  was  granted  in  consideration  of  a  sum 
received,  part  of  which  was  raised  to  pay  off  a  former 
annuity.  [Parke,  J.  That  is  precisely  similar  to  the  case 
of  Doe  V.  Gul/y.  There  the  600/.  was  raised  to  pay  off  a 
former  annuity.  The  Court  held  that  the  new  charge  was 
invalid,  but  that  the  assignment  of  the  term  was  valid. 
The  case  is  quite  in  point:  there  can  be  no  dotibt  upon  the 
question.] 

The  next  question  is,  whether  the  ejectment  could  be 
maintained  upon  the  two  terms  of  1813  and  1816,  until  the 
Master  had  made  his  report  upon  the  state  of  the  accounts. 
[Parke,  J.  The  legal  estate  is  in  the  termor,  and  he  of 
course  must  have  a  right  to  enter.] 

By  the  Court. 

Rule  refused. 

(a)  2  Moore  &  Scott,  174;  and  9  Bingb.  113. 
\h)  4  Maim.  &  Ryl.  249;  9  B.  &  C.  344. 
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RicuAUD  Clark,  Chamberlain  of  the  City  of  London, 

V.  Whiston  Powell. 

A  stock-bro-  1  H  IS  was  an  action  of  debt  for  three  penalties  of  100/.  each, 
yAihin6.Sm^  ^^^  acting  within  the  city  of  London  as  a  broker,  not  being 
c.  16,  and  admitted  by  the  Court  of  Mayor  and  Aldermen  of  the  said 
mitted  by  the    ^^^^  to  be  a  broker,  or  to  act  as  a  broker  within  the  said 

^I^.  ^^y^''  city  and  tlie  liberties  thereof.  The  defendant  pleaded  the 
and  AldenneD  • 

general  issue.     At  the  trial  before  Lord  Tenterden,  C.  J.  at 

the  sittings  after  Trinity  term,  1830,  at  the  Guildhall,  Lon- 
don, the  question  w*as,  whether  a  stock-broker  is  within  the 
meaning  of  the  act  of  parliament  57  Geo,  3,  c.  60,  and  the 
jury  found  a  special  verdict  for  one  penalty  of  100/.,  to 
the  following  effect. 

That  since  the  making  of  a  certain  act  of  parliament  of 
6  AnnCy  and  also  since  the  making  of  a  certain  other  act 
of  parliament  of  57  Geo.  3,  divers  persons  have  taken  upon 
themselves  to  act  within  the  city  and  liberties  of  London  in 
buying  and  selling  public  and  joint  stock,  and  government 
annuities,  transferable  at  the  Bank  of  England,  and  other 
public  securities  for  others,  for  reward,  in  that  behalf,  such 
persons  not  having  been  admitted  by  the  Court  of  Mayor 
and  Aldermen  of  the  said  city  to  be  brokers,  in  pursuance 
of  the  said  act  of  6  Anne :  and  that  divers  other  persons 
have  taken  upon  themselves  so  to  act,  and  have  been  ad- 
mitted by  the  said  Court  to  be  brokers  and  to  act  as 
brokers,  and  such  persons  have  been  and  are  upon  their 
admission,  required  to  execute  the  broker's  bond  of  the  city 
of  London,  the  form  of  which  bond,  used  prior  to  A.  D. 
1828,  is  marked  A.,  and  the  form  of  the  bond  since  and 
now  used  is  marked  B.  And  that  since  the  27th  June, 
1817;  within  the  city  of  London,  the  defendant  ^d  for 
reward  purchase  for  J.  J.,  of  N.  W,^  a  share  amounting  to 
50/.,  in  a  certain  public  joint  stock  government  annuity, 
transferable  at  the  Bank  of  England,  (that  is  to  say,)  in  the 
capital  or  joint  stock  called  the  Reduced  Three  per  Centum 
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jJnnuities,  and  procured  it  to  be  transferred,  and  received 
from  J.,  as  a  reward  and  commission  for  such  purchase  and 
transfer.  Is.  3d.{a).  And  that  the  defendant  was  not  at  that 
time  admitted  by  the  Court  of  Mayor  and  Aldermen  to  be 
.a  broker,  or  to  act  as  a  broker  within  the  said  city  and 
liberties  thereof,  nor  had  he  obtained  any  admission  by  or 
from  such  Court.. 

The  bond  referred  to  as  marked  A.,  was  in  the  penalty  of 
500/.,  conditioned  as  follows : — That  the  party  whose  admis- 
sion is  recited,  should  faithfully  execute  his  office  and  employ- 
ment without  fraud,  and  should  upon  every  contract,  bargain 
or  agreement  made  by  him,  declare  the  name  of  his  principal 
if  required  by  the  other  party;  and  should  keep  a  broker's 
book  and  fairly  enter  all  such  contracts  8cc.,  within  three  days, 
and  shall,  upon  demand  of  either  party,  produce  such  entry 
and  prove  the  truth  and  certainty  of  such  contracts  &c. : 
and  for  satisfaction  of  all  such   persons   as  shall  doubt 
whether  he  is  a  lawful  and  sworn  broker,  shall  produce  a 
certain  medal,  ^'  and  shall  not  directly  or  indirectly,  by  him- 
self or  any  other,  deal  for  himself  or  any  other  broker  in  the 
exchange  or  remittance  of  money,  or  in  buying  any  tally  or 
tallies,  order  or  orders,  bill  or  bills,  share  or  shares,  or  in- 
terest in  any  joint  stock  to  be  transferred  or  assigned  to 
himself  or  any  broker,  or  to  any  other  in  trust  for  him  or 
them,  or  in  buying  any  goods,  wares,  and  merchandises  to 
bargain  or  sell  again  upon  his  own  account  or  for  his  own 
or  for  any  other  broker's  benefit  or  advantage,  or  to  make 
any  gain  or  profit  in  buying  or  selling  any  goods  over  and 
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(o)  The  amendment  agreed  to 
be  made  in  the  course  of  the  ar- 
gument was,  as  It  is  understood, 
introduced  in  this  place,  and  is  in 
the  following  words:  <' And  the 
jurors  aforesaid,  upon  their  oath 
afores^d,  further  say,  Uiat  the 
said  defendant  did  from  tim^  to 


time,  both  before  and  since  the 
said  87  ch  day  of  June,  on  various 
occasions  buy  divers  shares  in  the 
government  securities  transferable 
at  the  Bank  of  England  for  divers 
other  persons,  for  reward,  in  that 
behalf  in  manner  above  stated," 
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1833.  above  the  usual  brokerage;"  and  shell  discover  any  person 
whom  he  shall  know  to  be  acting  as  broker  not  being  duly 
authorized,  and  shall  not  employ  any  one  under  him  to  act 
Powell,  ^g  q  broker  not  being  duly  admitted;  ''and  shall  not  pre- 
sume  to  meet  and  assemble  in  Exchange  Alley  or  other 
public  passage  or  passages  within  the  city  and  liberties 
thereof,  other  than  upon  the  Royal  Exchange,  to  negociate 
his  business  and  affairs  of  brokage  to  the  annoyance  or  ob- 
struction of  any  of  his  majesty's  subjects  or  any  other  in 
their  business  or  passage  about  their  occasions. " 

The  form  of  bond  referred  to  as  marked  B.,  was  in  1000/. 
and  conditioned  as  the  former  bond,  except  that  there  was 
a  condition  for  giving  either  to  the  buyer  or  seller,  within 
24  hours  after  demand,  a  contract  note,  containing  therein  a 
true  copy  of  the  entry  to  be  made  in  the  *^  broker's  book, " 
and  that  the  stipulation  respecting  the  assembling  in  Ex- 
change Alley  or  other  public  places  was  entirely  omitted. 

FoUett  for  the  plaintiff.  The  question  for  the  determi- 
nation of  the  Court  upon  this  special  verdict  is,  whether  or 
not  a  stock-broker  is  a  broker  within  the  meaning  of  57 
Geo.  3,  c.  Ix.  s.  S,  {a).  The  first  act  relative  to  the  sub- 
ject is  the  6  Anne^  c.  16;  the  4th  section  of  which  pro- 
vides, that  all  perscHis  that  shall  act  as  brokers  within  the 
city  of  London  and  liberties  tliereof,  shall  from  time  to  time 
be  admitted  so  to  do  by  the  Court  of  Mayor  and  Aldermen 
of  the  said  city  for  the  time  being,  under  such  restrictions 
and  limitations  for  their  honest  and  good  behaviour  as  that 
Court  shall  think  fit  and  reasonable.  The  5th  section 
enacts,  that  if  any  person  shall  take  upon  him  to  act  as  a 
broker  within  the  said  city  and  liberties,  not  being  admitted 
as  aforesaid,  every  such  person  so  offending  shall  forfeit  and 
pay  to  the  use  of  the  said  mayor  and  commonalty  and 
citizens  of  the  said  city,  for  every  such  offence,  the  sum  of 

(a)  Local  Act. 
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25/.  The  57  Geo,  3,  c.  60,  s.  2,  repeals  so  much  of  the 
statute  of  Anne  as  imposes  a  penalty  of  25/.  upon  any 
person  who  shall  take  upon  him  to  act  as  a  broker,  not 
being  admitted  in  pursuance  of  the  said  act,  and  increases 
the  penalty  to  100/.,  to  be  recovered  by  action  of  debt, 
in  the  name  of  the  chamberlain  of  the  city,  in  any  of 
his  majesty's  Courts  of  record.  The  question,  therefore,' 
turns  upon  the  construction  to  be  given  to  these  acts. 
[Parke,  J.  The  question  as  upon  the  statute  of  6  Amie^ 
has  been  decided  by  the  case  in  the  fourtli  volume  of 
Burraw^B  Reports  (a).]  It  has,  and  the  authority  of  that 
case  was  recognised  in  Gibbons  v.  Rtile^b),  which  it  is 
understood  will  be  relied  on  upon  the  other  side.  There  ^ 
it  was  decided  that  a  ship-broker  was  not  a  broker  within 
the  act.  Looking  at  the  judgment  of  Best,  C.  J.,  in 
that  case,  it  is  clear  that  this  distinction  was  taken,  that 
a  broker  to  be  within  these  acts  must  be  a  person  who 
buys  and  sells  for  another,  and  that  the  business  of  a  ship- 
broker  is  not  to  buy  and  sell  for  another;  and  upon  this 
distinction  the  judgment  was  founded.  The  definition 
given  in  JoAiuon's  Dictionary  of  the  meaning  of  the  word 
broker,  is  ''  one  that  does  business  for  another."  This 
is  a  general  term  undoubtedly  applying  to  both  buying  and 
selling  and  doing  other  business.  In  Gibbons  v.  Rule 
several  definitions  of  the  term  broker  are  referred  to  in  the 
judgment.  It  is  there  said,  *'  In  JacoVs  Dictionary  brokers 
are  described  as  those  who  make  bargains  in  matters  of 
money  or  merchandise,  and  he  enumerates  exchange  brokers, 
com  brokers,  and  pawnbrokers. "  In  Blunfs  Law  Dic- 
tionary we  find, ''  Exchange  brokers — mediators  in  any  con- 
tract of  buying  and  selling  contracts  of  marriage  and 
pawnbrokers.'*  In  Cowell  the  same  description ;  but  he 
adds,  **  that  pawnbrokers  are  not  of  the  same  antiquity  as  the 
others. "    The  first  act  of  parliament,  except  a  very  old  one 
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(a)  Jannsen  Burt,  Chamberlain  of  I»ndon,  v.  Green,  4  Burr.  2103. 
(6)  4Bing.d01. 
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1833.  in  the  time  of  13  Edw,  I  (a),  which  gives  the  city  of  London 
the  power  of  admitting  brokers,  is  the  act  of  1  Jac.  \,  c. 
21.  It  will  be  urged  on  the  other  side,  that  at  the  time  of 
passing  the  statute  of  6  Anne,  there  were  no  stocks  trans- 
ferable in  the  Bank  of  England  precisely  of  the  same 
nature  as  those  now  transferable.  This  may  be  true  ;  but 
in  the  time  of  Queen  Anne  there  were  government  secu- 
rities that  were  transferable.  Suppose  that  since  that  time 
a  new  species  of  merchandise  had  been  introduced,  is  it  to 
be  said  that  brokers  who  deal  with  such  merchandise  are 
not  brokers  within  the  statute  of  Anne  ?  The  8  8c  9  W.  3, 
c.  20,  is  entitled  '^  An  act  for  making  good  the  deficiencies 
of  several  funds  therein  mentioned ;  and  for  enlarging  the 
capital  stock  of  the  Bank  of  England ;  and  for  raising  the 
public  credit :  '*  from  which  it  appears  that  it  is  an  act  con- 
fined exclusively  to  public  securities ;  and  the  60th  section  im- 
poses a  penalty  upon  every  person  employed  as  a  6roA:er,  soli- 
citor or  otherwise,  in  the  behalf  of  any  other  person,  to  make 
or  drive  any  bar^in  or  contract  for  the  buying  or  selling  of 
any  of  the  said  orders  or  tallies,  who  shall  take  for  brokage, 
or  making  such  contract  or  bargain,  more  than  2s.  6d,  per 
cent.  Then  follows  another  penalty  of  500/.,  in  case  such 
broker  8(.c.  shall  commit  another  offence  there  mentioned. 
From  this  it  appears  that  government  securities  were  trans- 
ferable from  hand  to  hand,  though  not  precisely  in  the 
same  form  as  at  present;  and  it  also  appears  by  this  act 
that  the  legislature^  before  the  passing  of  the  act  of  Anne, 
used  the  term  ''broker"  as  applying  to  a  person  buying  and 
selling  public  securities.  The  first  statute  which  imposed 
any  penalty  upon  brokers  acting  without  licence,  was  the 
8  &  9  ^-  3,  c.  82,  which  existed  only  three  years,  and  was 
succeeded  in  its  provisions  by  the  statute  of  Anne.  The 
8  8c  9  T^*  3,  c.  32,  contained  an  express  provision  that 
no  person  should  act  as  a  broker  in  respect  of  any  bank 
stock  or  any  tallies,  bills  of  credit,  or  tickets  payable  at 
the  Exche(|uer  or  at  any  of  the  public  offices,  who  has 

((i)  Stat.  5. 
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not  been  admitted  a  broker  of  the  city  of  London.  The 
5th  section  of  the  act,  by  which  various  penalties  are 
imposed,  uses  '  broker'  and  '  stock-broker/  as  conver* 
tible  terms.  By  an  act  of  10  Anne  (a),  a  penalty  is  im* 
posed  upon  every  person  who  shall  be  employed  as  a 
broker,  solicitor,  or  otherwise,  in  the  behalf  of  any  other 
person,  to  make  any  bargain  or  contract  for  the  buying  or 
selling  of  any  tallies,  orders,  exchequer  bills^  exchequer 
tickets,  bank  bills,  or  any  share  or  interest  in  any  joint  stock 
created  by  act  of  parliament  or  by  letters  patent  under  the 
great  seal,  or  bonds  of  any  company  thereby  erected,  who 
shall  take  any  reward  exceeding  25.  Qd.  per  cent.  It  will 
be  seen  from  the  expression  '*  buying  or  selling  of  any 
tallies  &c.,'*in  what  sense  the  legislature  used  the  word 
'' broker."  It  is  said  that  the  stock  which  is  now  trans-^ 
ferable  in  the  Bank  of  England,  was  not  created  until 
the  7  George  1  (6).  By  the  6  George  1  (c),  penalties  are 
inflicted  on  persons  acting  as  brokers  in  the  buying  or 
selling  of  any  share  or  interest  in  any  of  the  undertakings 
thereby  declared  to  be  unlawful,  or  in  any  stock  or  pre* 
tended  stock  of  such  undertakers.  This  act  does  not  allude 
to  government  stock,  but  in  it  the  word '  broker'  is  used  as  a 
person  buying  or  selling  for  another  any  stock  or  pretended 
stock.  From  all  these  acts  it  appears  that  the  legislature 
has  used  the  word  broker  without  distinction,  as  descriptive 
of  a  person  who  dealt  in  merchandise,  in  transferable  stock 
of  private  companies,  or  in  government  funds.  The  8th 
section  of  the  stock  jobbing  act  {d),  imposes  a  penalty  upon 
brokers  or  agents  who  shall  negotiate,  transact,  or  inter- 
meddle with  the  making  of  any  contracts  for  the  sale  or 
transfer  of  *  any  public  or  joint  stock  or  stocks  or  other 
public  securities  whatsoever,*  knowing  that  the  seller  is  not 
possessed  or  entitled  to  such  stock.  Thus  after  the  statute 
by  which  it  is  said  the  present  public  transferable  securi- 
ties were  created,  a  broker  is  spoken  of  by  the  legislature 

(a)  C.  19,  s.  191.      (b)  C.  2C.      (c)  C.  18,  s.  21.      (d)  7  Geo,  2. 
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•18SS.  a3  a  person  negotiating  or  transacting  the  sale  and  transfer 
of  public  stocks  or  securities.  Janssen  y.  Green  {a),  which 
was  an  action  for  penalties  under  the  .6tb  of  June,  is  a  dis- 
tinct aullionty  for  the  plaintiff.  There  the  question  was, 
whether  a  person  who  for  brokerage  and  hire  negotiates 
^nd  concludes  baj^ains  for  stock,  is  a  brokeir  within  the 
statute  of  the  6th  of  jinne.  Wallace,  for  the  defendAnf, 
contended,  that  a  person  negotiating  the  transfer  of  stocks 
for  hire  was  not  within  the  description  in  1  Jac.  ),  c.  21 } 
and  he  argued  also,  that  the  brokers  of  stock  mentioned  in 
the  last  clause  of  B  &  9  Will.  3,  were  only  brokers  dealing 
in  stock  at  that  time  existing;  whereas  the  stock  in  which 
the  defendant  had  dealt  had  been  created  subsequently  ^ 
both  8  &  9  WiU.  S,  and  6  Anne.  I^rd  Mqnffield,  Q.  J* 
and  th,e  rest  of  the  Court  were,  however,  of  opinion  that 
the  stock-fobbing  act  (6)  was  conclusive  as  to  what  was  the 
idea  which  the  parliament  had  of  th^  word  *'  broker,"  for 
that  there  it  is  said,  "  that  every  broker  or  other  person 
who  shall  negotiate  or  act  as  a  broker,  receiving  brokerage 
ii^  the  buying  and  selling  or  otherwise  disposing  of  an^  of 
the  sai4  public  or  joint  stocks,  or  other  public  securities, 
shall  keep  a  book  which  shall  be  called  the  Broker's  Book." 
[Parke,  J»    We  may  hear  the  other  side.] 

Campbell,  S.  6.  contrd.  It  is  submitted  that  the  pity  of 
liondop  have  po  jurisdiption  for  the  regulation  of  stock 
brokers;  but  that  this  is  ^  matter  of  general  concern,  regu- 
lated by  general  acts  pf  parliament.  Thp  7  Geo.  2,  which 
has  bepn  referred  to  (c)»  provides  ample  means  for  the  pro- 
tection of  the  public  against  the  frauds  of  stock- brokers, 
apd  SQJicitors,  and  agents,  v^ho  deal  in  stock,  without 
estendijfig  the  provisions  of  the  act  of  Anne  to  persons  who 
clearly  cannot  have  been  in  the  contemplation  of  the  legis- 
lature at  the  tipie  when  the  act  passed. 

If;  is  a  rule  of  law  that  all  penal  acts  are  to  be  strictly 

(a)  4  Burr.  2 103.  (c)  Suprd. 

(b)  7  Oee,  S,  c.  9,  s.  9. 
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construed;  but  t&is  act  of  Anne  oij^ht  to  be  coBBtcued  I6d3v 
with  more  than  ordinary  strictoess.  It  is  not  only  penal, 
bttt  it  imposes  a  tax  upon  one  class  of  individuals,  with- 
out giving  any  equivalent,  avowedly  for  die  sole  purpose 
of  indemnifying  other  individuals,  who  had  sustained  losaes, 
in  consequence  of  certain  regulations,  which  the  legislature 
thought  proper  to  make  respecting  a  particular  branch 
of  commerce.  The  act  is  entitled  '^  An  Act  for  the  repeal- 
ing the  act  of  1  Jac.  1,  entitled  An  Act  for  the  well  garbling 
of  Spices,  and  for  granting  an  equivalent  to  the  City  of 
London  by  admitting  Brokers."  Upon  reference  to  the 
Journals  of  the  House  of  Commons  it  appears  that  the  bill 
was  originally  introduced  for  the  first  purpose  mentioned  in 
the  title,  and  that  it  was  after  the  bill  had  been  read  a 
second  time,  that  upon  petitions  of  the  city  of  London  and 
one  William  Stewart  (garbler  of  spices),  stating  that  their 
respective  interests  would  be  affected,  the  fourth  and  fifth 
sections  were  added,  imposing  upon  brokers,  without  defin- 
ing them,  a  tax,  in  return  for  which  it  was  not  pretended  to 
give  them  any  equivalent,  nor  is  it  at  all  pretended  that  the 
regulations  were  introduced  with  a  view  of  protecting 
the  public.  This  act  gives  to  the  city  40s.  on  admitting  a 
broker,  and  40#.  every  year  afterwards,  which  moneys  are 
directed  to  be  applied,  first,  in  compensating  W.  Stewart^ 
and  afterwards  for  the  benefit  of  the  mayor  8cc.  of  London. 
The  statute  of  57  Geo*  3,  is  similar  in  its  nature.  It  is 
entitled  '^  An  Act  for  granting  an  equivalent  for  the  dimi* 
nution  of  the  profits  of  the  office  of  Gauger  of  the  City  of 
London,  and  increasing  the  payments  to  be  made  by 
Brokers.''  The  first  section  recites,  that  the  mayor  and 
commonalty  and  citizens  of  London,  and  N.  B.  Henrison 
(deputy  gauger),  had,  owing  to  the  completion  of  the  West 
India  docks  and  London  docks,  and  the  parliamentary  mgu* 
lations  concerning  them,  sustained  consid^rHble  loss  from 
the  diminution  of'  the  profits  of  the  office  of  gauger  within 
the  city  of  London,  and  then  proceeds :  ^'  And  whereas  it 
is  just  and  expedient  that  some  compensation  should  be 
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18SS.  made  to  the  administrator  of  the  said  N.  B.  Harrison  and 
the  said  mayor,  8cc.  for  the  diminution  of  the  profits  of  the 
said  office."  The  act  then  recites  the  statute  of  Anne,  its 
title,  object,  and  provisions  respecting  brokers,  and  then 
enacts,  ^'  that  ail  persons  who  should  thereafter  be  admitted 
as  brokers  in  pursuance  of  the  recited  act,  should,  in  addi* 
tion  to  the  sum  of  40$.,  pay  to  the  chamberlain  3/.  on  admis* 
sion,  and  also  the  annual  sum  of  3/.  in  addition  to  the 
yearly  sum  of  40$.  required  to  be  paid  by  the  former  act. 
All  which  sums  are  to  be  enjoyed  by  the  mayor,  &c.  of 
London,  subject  to  the  payment  of  compensation  to  the 
administrator  of  Harrison,*'  Then  the  second  section 
repeals  the  6th  of  Anne,  and  increases  the  penalty  for  acting 
as  a  broker,  without  admission,  to  100/.  The  Court  will, 
under  these  circumstances,  construe  this  act  with  the  greatest 
strictness. 

The  question  must  be,  whether,  upon  the  facts  found,  it 
is  quite  clear  that  the  defendant  is  a  broker  within  the 
statute  of  Anne,  for  the  57  Geo,  S  clearly  does  not  embrace 
any  persons  but  such  as  were  brokers  within  the  provisions 
of  the  former  statute.  The  6th  Anne  does  not  define  a 
broker.  The  Court  may  undoubtedly  look  at  other  acts  of 
parliament  in  order  to  see  what  persons  it  is  probable  that 
the  legislature  contemplated  when  they  required  brokers  to 
be  admitted  by  the  city  of  London.  The  Court  cannot 
take  ^  broker'  in  its  common  vulgar  acceptation.  One  of 
the  definitions  of  a  broker  to  be  found  in  Johnson's  Die* 
tionary,  has  been  mentioned;  another  is  ^  a  dealer  in  old 
furniture.'  Neither  will  the  Court  adopt  the  mercantile 
acceptation  or  use  of  the  word  broker,  for  there  are  various 
persons  called  by  them  brokers  who  are  certainly  not  within 
the  meaning  of  the  statute,  as  ship-brokers,  whose  case  has 
been  decided  in  Gibbons  v.  Rule  {a),  and  also,  as  it  is 
believed,  insurance  brokers. 

Here  the  facts  appearing  in  this  special  verdict  only 

(a)  4  Binglham,  SO}. 


EASTER  TERM^  III  WILL.  IV. 

shew  that  the  defendant  acted  as  the  agent  of  one  Johnson, 
in  the  purchase  of  50/.  three  per  cents.  He  was  not 
buying  and  selling  for  others.  Such  a  broker  as  is  intended 
by  the  statute  of  Anne,  is  a  middle  man  employed  by  buyer 
and  seller^  who  makes  the  bargain  between  them,  and  is 
the  common  agent  of  both.  The  defendant  was  not  the 
agent  of  both.  For  any  thing  that  appears  here,  the  seller 
of  the  stock  may  have  acted  personally  and  individually. 

If  the  nature  of  the  article  bought  and  sold  is  immaterial, 
it  would  follow  that  an  insurance  broker  is  within  the  act, 
since  he  buys  and  sells  for  others;  and  for  a  premium  pur- 
chases a  contract  of  indemnity;  or  that  an  attorney  who 
buys  and  sells  for  others  the  grant  or  the  assignment  of  an 
annuity  is  within  the  meaning  of  the  act.  Yet  what  is 
stock  but  an  annuity?  If  the  amount  bought  had  been 
KX)/.,  there  would  have  been  a  purchase  of  an  annuity 
of  3/.  That  it  is  an  annuity  paid  by  government  and 
not  by  an  individual,  does  not  affect  the  analogy.  None, 
it  is  apprehended,  can  be  a  broker  within  the  meaning 
of  the  act,  but  one  who  deals  in  some  tangible,  visible 
commodity  which  is  capable  of  delivery,  and  which  will 
clearly  give  a  right  of  action,  as  goods  and  chattels,  or  bills 
of  exchange.  Now  it  has  been  frequently  held,  that  the 
public  securities  are  not  goods  and  chattels.  In  the  statute 
of  I  James  1,  c.  21,  entitled  *^  An  Act  against  Brokers," 
(meaning  pawnbrokers)  which  has  been  cursorily  referred 
to,  the  true  definition  may  perhaps  be  found.  The  pre- 
amble states,  that  '^  Forasmuch  as  of  long  and  ancient 
times,  Certain  freemen  have  been  presented  to  the  mayor 
and  aldermen  as  persons  of  approved  honesty,  fit  to  be 
brokers,  and  have  been  thereupon  allowed  by  the  mayor  and 
aldermen  to  be  brokers  within  the  said  city,  and  have  there- 
fore taken  their  oaths  '  to  use  and  demean  themselves 
uprightly  and  faithfully  between  merchant  English  and 
merchant  strangers  and  tradesmen  in  the  contriving, 
making,  and  concluding  bargains  and  contracts  to  be  made 
between  them  concerning  their  wares  and  merchandises  to  be 
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Richard  ClarKi  Chamberlain  of  the  City  of  London, 

V.  Whiston  Powell. 

A  stock-bro-  1 H  IS  was  an  action  of  debt  for  three  penalties  of  100/.  each, 
w1th?n6!!5nnr  ^^^  acting  within  the  city  of  London  as  a  broker^  not  being 
c.  16,  and  admitted  by  the  Court  of  Mayor  and  Aldermen  of  the  said 
mitted  by  the    ^^^7  ^^  ^^  ^  broker,  or  to  act  as  a  broker  within  the  said 

Lord  Mayor  city  and  the  liberties  thereof.  The  defendant  pleaded  the 
andAidenneD.  _.  .,        .,...       *,r»,  i       r^    r 

general  issue.     At  the  trial  before  Lord  Tenterdeny  C  J.  at 

the  sittings  after  Trinity  term,  1830,  at  the  Guildhall,  Lon- 
don, the  question  was,  whether  a  stock-broker  is  within  the 
meaning  of  the  act  of  parliament  57  Geo,  3,  c.  60,  and  the 
jury  found  a  special  verdict  for  one  penalty  of  100/.,  to 
the  following  effect. 

That  since  the  making  of  a  certain  act  of  parliament  of 
6  AnnCy  and  also  since  the  making  of  a  certain  other  act 
of  parliament  of  57  Geo.  3,  divers  persons  have  taken  up<Hi 
themselves  to  act  within  the  city  and  liberties  of  London  in 
buying  and  selling  public  and  joint  stock,  and  government 
annuities,  transferable  at  the  Bank  of  England,  and  other 
public  securities  for  others,  for  reward,  in  that  behalf,  such 
persons  not  having  been  admitted  by  the  Court  of  Mayor 
and  Aldermen  of  the  said  city  to  be  brokers,  in  pursuance 
of  the  said  act  of  6  Anne ;  and  that  divers  other  persons 
have  taken  upon  themselves  so  to  act,  and  have  been  ad- 
mitted by  the  said  Court  to  be  brokers  and  to  act  as 
brokers,  and  such  persons  have  been  and  are  upon  their 
admission,  required  to  execute  the  broker's  bond  of  the  city 
of  London,  the  form  of  which  bond,  used  prior  to  A.  D. 
1828,  is  marked  A.,  and  the  form  of  the  bond  since  and 
now  used  is  marked  B.  And  that  since  the  27th  June, 
1817,  within  the  city  of  London,  the  defendant  ^d  for 
reward  purchase  for  J.  J.,  of  N.  Tf^.,  a  share  amounting  to 
50/.,  in  a  certain  public  joint  stock  government  annuity, 
transferable  at  the  Bank  of  England,  (that  is  to  say,)  in  the 
capital  or  joint  stock  called  the  Reduced  Three  per  Centum 
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yJnnuities,  and  procured  it  to  be  transferred,  and  received 
from  J.,  as  a  reward  and  commission  for  such  purchase  and 
transfer.  Is.  3d,{a).  And  that  the  defendant  was  not  at  that 
time  admitted  by  the  Court  of  Mayor  and  Aldermen  to  be 
.a  broker,  or  to  act  as  a  broker  within  the  said  city  and 
liberties  thereof,  nor  had  he  obtained  any  admission  by  or 
from  such  Court.. 

The  bond  referred  to  as  marked  A.,  was  in  the  penalty  of 
500/.,  conditioned  as  follows : — That  the  party  whose  admis- 
sion is  recited,  should  faithfully  execute  his  office  and  employ- 
ment without  fraud,  and  should  upon  every  contract,  bargain 
or  agreement  made  by  him,  declare  the  name  of  his  principal 
if  required  by  the  other  party;  and  should  keep  a  broker's 
book  and  fairly  enter  all  such  contracts  8cc.,  within  three  days, 
and  shall,  upon  demand  of  either  party,  produce  such  entry 
and  prove  the  truth  and  certainty  of  such  contracts  &c.: 
and  for  satisfoction  of  all  such   persons   as  shall  doubt 
whether  he  is  a  lawful  and  sworn  broker,  shall  produce  a 
certain  medal, ''  and  shall  not  directly  or  indirectly,  by  him- 
self or  aiiy  other,  deal  for  himself  or  any  other  broker  in  the 
exchange  or  remittance  of  money,  or  in  buying  any  tally  or 
tallies,  order  or  orders,  bill  or  bills,  share  or  shares,  or  in- 
terest in  any  joint  stock  to  be  transferred  or  assigned  to 
himself  or  any  broker,  or  to  any  other  in  trust  for  him  or 
them,  or  in  buying  any  goods,  wares,  and  merchandises  to 
bargain  or  sell  again  upon  his  own  account  or  for  his  own 
or  for  any  other  broker's  benefit  or  advantage,  or  to  make 
any  gain  or  profit  in  buying  or  selling  any  goods  over  and 
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(a)  The  amendment  agreed  to 
be  made  in  the  course  of  the  ar- 
gument was,  as  it  is  understood, 
introduced  in  this  place,  and  is  in 
the  following  words:  <' And  the 
jurors  aforesmd,  upon  their  oath 
aforesaid,  further  say,  Uiat  the 
said  defendant  did  from  tim^  to 


time,  both  hefore  and  since  the 
said  S7th  day  of  June,  on  various 
occasions  buy  divers  shares  in  the 
government  securities  transferable 
at  the  Bank  of  England  for  divers 
other  persons,  for  reward,  in  that 
behalf  in  manner  above  stated." 
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1833.        discussion  agreed  that  the  special  verdict  should  be  amended 
^  by  the  introduction  of  such  words  as  would  be  sufficient  to 

V.  raise  upon  the  record  the  general  question,  whether  a  stock- 

broker is  a  broker  within  the  purview  of  the  statute  of 
Anne.) 

One  of  the  conditions  of  the  bond  which  brokers  are 
compelled  to  enter  into  was,  until  the  year  1818,  that  they 
should  carry  on  their  business  in  the  Royal  Exchange,  and  not 
in  Change  Alley.  This  would  be  to  prevent  stock-brokers 
from  canying  on  their  business ;  for  it  is  well  known  that 
the  Stock  Exchange  was,  at  the  time  when  the  city  of  Lon- 
don procured  the  act  of  6  Anne  to  be  passed,  and  is  now, 
the  place  of  business  for  dealing  in  stock,  and  not  the 
Royal  Exchange.  This  would  shew  that  the  city  of  Lon- 
don did  not  suppose  that  stock-brokprs  were  to  be  included 
in  the  act  [Ttfti/i/on,  J.  Non  constat  that  the  bargains 
in  stock  transactions  were  made  in  the  6th  of  Anne  in  any 
place  but  the  Royal  Exchange.  We  cannot  take  notice 
that  there  was  any  such  place  as  a  stock  exchange  at  that 
time].  It  is  matter  of  history  mcH  known.  [Parke,  J. 
The  Stock  Exchange  is  a  mere  private  society — a  club  of 
stock-brokers ;  there  are  some  stock-brokers  who  are  not 
members  of  the  Stock  Exchange].  It  is  known  that  stock 
is  not  bought  and  sold  in  the  Royal  Exchange.  [Parke,  J. 
We  do  not  know  that.  Taunton,  J.  The  words  of  the  con- 
dition of  the  bond  are,  not  that  he  shall  not  carry  on  business 
on  the  Stock  Exchange,  but  **  that  he  shall  not  presume 
to  meet  and  assemble  in  Exchange  Alley,  or  any  other 
public  passage  or  passages  within  the  city  and  liberties 
thereof,  other  than  upon  the  Royal  Exchange,  to  nego- 
tiate his  business  and  affairs  of  brokerage^  to  the  an- 
noyance and  obstruction  of  his  Majesty's  subjects."  It 
seems  rather  to  be  a  provision  to  prevent  passages  from 
being  blocked  up  by  brokers  than  any  thing  else].  The 
bond  contains  other  provisions,  tending  to  shew  that 
a  stock-broker  was  not  contemplated.  One  of  the  con- 
ditions prevents  the  broker  from  dealing  in  the  commodity 
as  principal,  in  which  he  deals  as  broker.     This  may  be  a 
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good  regulation  to  impose  upon  one  who  buys  and  sells 
merchandise  for  another^  but  it  would  be  unreasonable 
to  say  that  a  stock-broker  shall  not  himself  be  the  pur- 
chaser of  stock  for  his  own  use»  or  that  he  shall  not  sell 
it  if  he  had  happened  to  possess  it  before  he  became  a 
broker,  lldttledale,  J.  It  does  not  seem  to  me  that 
the  particular  conditions  of  the  bond  at  all  affect  the 
question  whether  a  stock-broker  comes  under  the  penal 
clauses  or  not.  Parke,  J.  Any  objections  to  the  bond 
are  only  objections  to  the  mode  in  which  the  city  exer- 
cise their  jurisdiction.  They  have  a  right  to  make  such 
regulations  as  they  think  useful.]  With  respect  to  the 
class  of  stock-brokerSy  such  provisions  are  made  by  a 
general  law  as  the  legislature  have  thought  necessary 
for  their  good  govei^iance;  and  it  would  be  inconsist- 
ent with  that  general  law  to  subject  them  "  to  such 
restrictions  and  limitations  for  their  honest  and  good  be- 
haviour as  the  court  of  aldermen  shall  think  fit  and  rea- 
sonable." {^Litiledale,  J.  If  a  person  wished  to  become  a 
stock-broker,  and  applied  to  the  court  of  aldermen  to  be 
admitted,  and  they  required  him  to  sign  a  bond  to  some  of 
the  conditions  of  which  he  objected^  and  he  tendered  a 
bond,  leaving  out  those  clauses  which  he  considered  un- 
reasonable,  might  he  not  come  to  this  Court  for  a  mandamus 
to  admit  him»  and  then  bring  the  question  before  this  Court 
whether  they  can  impose  any  such  conditions  ?]  It  is  in 
their  discretion^  ''  as  that  Court  shall  think  fit  and  reason- 
able." {^Parke,  J.  It  is  presumed  that  they  will  not,  in 
their  discretion^  make  improper  regulations.  If  they 
should,  it  is  in  the  power  of  others  to  compel  them 
to  make  proper  regulations.  There  is  no  general  regu- 
lation of  stock-brokers  in  the  act  alluded  to:  a  penalty 
is  imposed  upon  them  for  not  keeping  books,  that  is  all, 
which  penalty  the  court  of  aldermen  could  not  have  im- 
posed. Taunton,  J.  That  act  contains  no  code  of 
general  law  for  the  trade  of  stock-brokers,  it  only  regulates 
]them  in  one  or  two  particulars].    It  is  probable  that  these 


505 


1833. 


606 


1838^. 


Clark 

V. 

Powell. 


CASES  IN  tHE  kino's  BENCH, 

are  alt  the  regulations  which  the  legislature  feK  to  be  ne- 
cessary. By  the  bond  which  brokers  give  to  the  city  of 
London,  brokers  are  Kable  to  a  penalty  for  not  keeping 
books ;  and  if  it  hiEid  been  thought  that  stock-brokers  were 
under  the  regulation  of  the  civic  authorities^  as  brokers, 
it  would  not  have  been  necessary  to  introduce  a  regulation 
requiring  them  to  keep  books.  [Parke,  J.  The  bond  can 
only  be  enforced  by  the  mayor  and  aldermen ;  the  penally 
may  be  enforced  by  a  common  informer].  Any  fresh  pro- 
visioti  seems  unnecessary. 

There  h  another  consideration,  that  to  impose  a  tax  on 
those  who  deal  in  the  public  securities  would  be  contrary 
to  the  act  of  parliament,  which  says,  that  the  transfer  of 
parliamentary  secnrities  shall  be  free  and  open,  and  subject 
to  no  tax  Whatever,  9  8c  10  ^.  3,  c.  44.  So  in  5  Arme, 
c.  19,9.  19;  8  AfmtpC,  7;  1  Geo.  1,  c.  19;  and  it  is  be- 
lieved in  every  other  tax  act. 

At  the  period  of  6  Anne  there  were  no  perpetual  trans- 
ferable annuities  in  the  Bank  of  England  until  the  6  O&i.  1 . 
Loans  were  contracted  for  in  a  totally  different  manner. 
Sums  of  money  were  raised  upon  tallies ;  what  is  now  un- 
derstood by  the  funded  debt  of  the  country  was  then  un- 
known. It  might  perhaps  be  admitted  that  dealing  in  tallies 
came  within  the  act  of  Anne:  they  were  in  the  nature  of 
bills  of  eitchange:  they  were  securities,  on  producing 
which  payment  might  be  demanded,  and  therefore  a  person 
who  dealt  in  them  for  others  might  be  considered  as  a. 
broker  of  a  negotiable  bill.  But  the  funds  created  by  1 
Geo,  ],  c.  19,  are  only  perpetual  transferable  annuities 
transferable  at  the  bank.  It  is  asked  whether  a  broker 
who  dealt  in  some  new  commodity  would  not  be  within 
the  act?  Certainly,  if  it  were  ejusdem  generis,  but  that 
is  not  the  case  here.  This  is  not  merchandise.  It  is 
neither  tangible,  nor  capable  of  delivery. 

Janssen  v.  Green,  and  Gibbons  v.  Rule,  appear  to  be 
the  otily  two  cases  which  have  arisen  in  this  act.  In  the 
one,  the  judgment  is  by  no  means  satisfactory ;  and  in  the 


£AST£R  TERTIf,  III  WILL.  TV. 

other  all  ffant  is  decided  is,  that  ad  persons  who  are  geite^ 
raHy  caHcd  brokers  are  not  brokers  withiir  the  meaniii|^  of 
the  act. 

With  regard  to  the  alteration  of  the  special  verdict/ it  can 
make  no  diflereace  whether  the  diefendanrt  acted  once  or 
any  number  of  times  in  the  p«irchase  and  sale  of  stock  for 
others,  for  unless  each  individuaT  act  constitutes  him  pro 
tanto  a  broker,  a  series  of  such  acts  will  not  make  him  so; 
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Foltett  was  about  to  reply,  but 

Per  Curiam. — You  may  amend  the  special  verdict,  and 
then  we  will  see  whether  it  is  necessary  to  hear  you  agaiii. 
In  the  coarse  of  this  term  judgment  was  delivered  by 


LiTTLEDALE,  J. — 'This  case,  which  was  argued  before 
my  brother  Parke  and  my^self  in  the  course  of  last  Michael-, 
mas  term,  stood  over,  in  order  that  the  special  verdict 
might  be  amended.  This  has  been  done,  and  the  question 
upon  the  amended  record  is,  whether  a  person  who,  on 
various  occasions,  buys  shares  in  the  government  secori- 
tiesy  transferable  at  the  Bank  of  England,  for  other  persons 
for  reward,  (in  ordinary  pftrlance  a  stock-broker),  is  within 
the  provisions  of  the  6  Annej  cap.  16,  and  the  57  Geo.  3, 
cap.  Ix.  and  is  under  the  latter  act  liable  to  penalties  for 
acting  as  such  stock-broker  in  London,  without  having 
been  admitted  by  the  mayor  and  aldermen  of  the  city  of 
London. 

The  first  of  these  acts  abolishes  the  office  of  garbler  6f 
spices,  by  repealing  the  statute  of  James  1,  and  gives  an 
equivalent  to  the  city  by  a  payment  upon  the  admission  of 
brokers^  The  fourth  section  is  as- follows: — ''That from 
and  after  the  determination  of  this  present  session  of  parlia- 
ment, all  persons  that  shall  act  as  brokers  within  the  city 
of  London  and  liberties  thereof,  shall  from  time  to  time  be 
admitted  so  to  do  by  the  court  of  mayor  and  aldermen  of 
the  said  city  for  the  time  being,  under  such  restrictions  and 
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limitations  for  their  honest  and  good  behaviour  as  that 
court  shall  think  fit  and  reasonable,  and  shall,  upon  such 
their  admission,  pay  to  the  chamberlain  of  the  said  city  for 
the  time  being,  for  the  uses  hereinafter  mentioned,  the 
sum  of  forty  shillings^  and  shall  also  yearly  pay  to  the  said 
uses  the  sum  of  forty  shillings,  upon  the  nine-and-twentieth 
day  of  September  in  each  yean  The  fifth  section  provides, 
that  if  any  person  shall  take  upon  himself  to  act  as  a  broker 
within  the  city  and  liberties,  not  being  admitted  as  afore* 
said,  he  shall  forfeit  and  pay  the  sum  of  25/.,  to  be  reco- 
vered by  action  in  the  name  of  the  chamberlain  of  the 
city.  The  other  of  these  acts,  the  57  Geo.  3,  cap.  Ix.  was 
passed  for  granting  an  equivalent  for  the  diminution  of 
the  profits  of  the  office  of  ganger  of  the  city  by  the  con- 
struction of  the  LfOndon  Docks,  and  for  increasing  the  pay- 
ment to  be  made  by  brokers.  It  raises  the  fee  on  ad- 
mission, increases  the  annual  payment  of  admitted  brokers 
to  5/.,  and  makes  the  penalty  on  a  person  for  taking  upon 
him  to  act  as  a  broker  100/.  The  very  question  now  raised 
by  the  record  was  decided  by  the  Court  of  King*s  Bench 
upon  a  special  case  in  Janssen  v.  Green  {a),  and  by  that 
decision  we  ought  to  be  bound,  unless  we  are  clearly  satis- 
fied that  it  is  contrary  to  law.  The  question  has  been  fully 
and  elaborately  argued  before  us,  and  in  the  result  we  see 
no  reason  to  think  that  the  decision  was  wrong.  It  was 
very  strongly  urged  by  the  Solicitor-General,  that  the 
clause  in  the  statute  of  Anne,  which  enacts  that  all  persons 
who  shall  act  as  brokers  within  the  city  of  Loudon,  shall  be 
admitted  and  pay  the  sums  therein  mentioned,  ought  to  be 
strictly  construed,  as  it  imposes  a  tax,  and  that  upon  per- 
sons who  derive  no  advantage  from  the  abolition  of  the 
office  for  which  the  payments  are  given  as  a  compensation. 
The  act,  however,  besides  the  imposition  of  a  tax,  appears 
also  to  have  had  in  view  the  regulation  of  brokers,  and  to 
have  secured  and  enforced  the  ancient  right  of  the  city  to 


(a)  4  Burr.  2103,  suprd. 
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admit  brokers,  which,  by  the  Statuta  Civitatis  Londini,  13  isss. 
Edward  \,  it  appears  to  have  possessed  in  the  earliest 
times.  But  supposing  that  such  a  strict  construction 
ought  to  prevail,  because  the  act  imposes  a  tax  for  the 
benefit  of  an  individual  and  the  corporation,  it  is  clear  that 
the  statute  extends  to  all  persons  who  shall  act  as  brokers ; 
and  the  question  is,  what  persons  fall  within  that  descrip- 
tion. All  who  do  are  equally  liable  to  the  tax,  and  are  all 
alike  taxed,  without  any  corresponding  benefit;  for  the 
abolition  of  the  office  of  garbler  appears  to  have  conferred 
no  more  benefit  on  one  class  of  brokers  than  another. 
As  the  legislature  has  imposed  the  burthen  upon  all 
brokers,  all  that  we  are  judicially  satisfied  were  intended 
to  be  included  within  that  denomination  must  bear  it.  In 
order  to  ascertain  who  these  are,  the  statutes,  and  parti- 
cularly those  which  were  passed  about  the  time  with  the 
act  in  question,  furnish  us  with  the  best  means  of  informa- 
tion. The  1  Jac,  1,  c.  2),  recites  that  persons  have  been 
admitted  as  brokers  who  have  taken  their  oaths  on  admis* 
sion  to  use  and  demean  themselves  uprightly  between  mer- 
chant English  and  merchant  strangers  and  tradesmen,  in 
contriving,  making,  and  concluding  bargains  and  contracts 
to  be  made  between  them  concerning  their  wares  and  mer- 
chandises to  be  bought  and  sold,  and  contracted  for  within 
the  city  of  London,  and  monies  to  be  taken  up  by  ex** 
change  between  such  merchants  and  merchants  and  trades- 
men ;  and  that  this  kind  of  persons  have  had  and  borne  the 
name  of  brokers,  and  were  known,  called,  and  taken  for 
brokers.  The  act  proceeds  to  declare  that  persons  who 
buy  and  sell,  and  take  pawn  of  garments,  &c.,  are  not 
brokers  but  fripperers,  and  to  provide  a  remedy  against 
illegal  pledges ;  and  the  last  clause  provides  that  nothing 
in  the  act  contained  shall  be  prejudicial  to  the  ancient  trade 
of  brokers  between  merchant  and  merchant,  or  other  trader 
or  occupiers  within  the  city,  being  selected  as  therein  men- 
tioned. Though  this  was  the  occupation  of  regular  brokers 
at  that  time,  it  is  obvious  that  when  a  new  subject  of  deaK 
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1833*  iag  was  created  in  goverament  securkiei,  that  those  who 
dealt  in  the  same  way  respecting  such  securities  might 
fall  under  the  same  denomination.  The  class  of  men  who 
dealt  either  partially  or  exclusively  in  this  new  description 
of  security  might  as  readily  fall  within  the  description  of 
brokers  as  those  who  dealt  partially  or  exclusively  in  some 
new  description  of  merchandise.  That  this  was  so  the 
statutes  passed  in  the  reign  of  King  William  clearly  and 
decisively  prove.  The  8th  8c  9th  W.  S,  cap.  20,  sec.  60, 
mentions  brokers  employed  on  the  behalf  of  other  persons 
to  make  bargains  and  contracts  for  the  buying  and  seUiag 
of  orders  of  the  treasury,  and  of  tallies,  which  are  de*> 
scribed  in  the  57th  section,  and  limits  their  brokerage  to 
£i.  6cL  per  cent.  The  8  &  9  'F*  3,  cap.  39,,  a  temporary 
act,  entitled  "  An  Act  to  restrain  the  number  and  iU 
practice  of  Brokers  and  Stock  Jobbers,''  after  reciting  that 
for  the  cpnveniency  of  trad^  sworn  brokers  had  been  an- 
ciently admitted  within  the  city  of  London  for  the  making 
and  concluding  of  bargains  and  contracts  between  merchant 
and  merchant,  and  other  tradesmen,  concerning  their  goods, 
wares,  merchandises,  and  invoices*  taken  up  by  exchange, 
and  for  negotiating  bills  of  exchange  between  merchant  and 
merchant,  and  that  brokers,  stock-jobbers,  or  pretended 
brokers,  had  latterly  carried  on  most  unjust  practices  in 
selling  and  discounting  tallies,  bank  stock,  bank  bills,  shares 
and  interest  in  joint  stock,  and  other  matters  and  things, 
and  have  combined  to  raise  and  fall,  from  time  to  time,  the 
value  of  such  tallies,  &c.,  which  was  a  great  abuse  of  the 
said  ancient  trade  and  employment,  and  that  the  number  of 
such  brokers  and  stock-jobbers  had  very  much  increased 
within  a  few  years,  by  reason  that  they  were  not  under  such 
regulations  as  were  necessary  to  prevent  the  mischief  afore- 
said ;  for  remedy  provides,  that  no  person  or  persons  what- 
soever should  directly  or  indirectly  use  or  exercise  the  office, 
trade,  mystery,  occupation,  or  employment  of  a  broker,  or 
act  or  deal  as  such  within  the  cities  of  London  or  West- 
minster, borough  of  Southwark,  and  within  the  limits  of 
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the  weeMy  bills  of  mortality,  in  tbe  contriving*  making,  or  ifi8$. 
concluding  of  bargains  or  contracts  between  merchants  and 
merchants,  or  between  merchants  and  merchants  and  trades* 
men,  or  others,  concerning  their  wares  or  merchandises  to  be  Fow«x. 
bought  and  sold  or  contracted  for,  or  concerning  any  tallies  or 
securities  upon  any  fund  or  funds  granted  by  pariiament|  Slc., 
unless  they  should  first  be  admitted,  lincensed,  approved 
and  allowed  by  the  lord  mayor  and  court  of  aldermen  for 
tbe  time  being,  upon  such  certificate  of  their  ability, 
honesty,  and  good  fame,  as  had  been  usual.    The  act  then  * 

proceeds  to  direct  tbe  oath,  to  limit  the  number  of  brokers, 
to  regulate  the  fee  on  admittance,  (not  to  exceed  40s.,)  to 
impose  a  penalty  of  500/.  upon  all  those  who  should  use 
the  trade  of  brokers,  and  to  provide  that  if  any  person,  not 
being  a  sworn  broker,  who  should  directly  or  indirectly  use 
or  exercise  the  said  office,  trade,  mystery,  occupation^  or 
employment  of  a  broker,'  or  act  or  deal  as  a  broker,  not 
be^)g  admitted,  sworn  and  approved  of,  according  to  the 
true  intent  and  meaning  of  the  said  act,  such  person  so 
offending  shall  forfeit  500/.,  over  and  above  all  other  for* 
feitures  that  such  person  should  any  ways  incur  by  virtue 
of  the  said  act.    The  act  proceeds  to  make  further  regula- 
tions for  keeping  of  books  of  account  of  brokers,  for  limiting 
them  to  10/.  per  cent,  brokerage,  and  other  matters;  and 
also  requires  brokers  who  buy  or  sell  tallies,  or  securities 
in  funds  granted  by  parliament,  to  be  licensed  by  the  trea- 
sury.    This  act  was  limited  to  three  years.     In  the  6  Geo. 
1,  c.  18,  sec.  31,  (passed  12  years  after  the  statute  of  Anne,) 
a  penalty  is  imposed  on  brokers  buying  and  selling  shares 
in  illegal  undertakings.    The  7  Geo.  2,  c.  8,  sec.  8,  men- 
tions brokers  with  reference  to  transactions  of  buying  and 
selling  stock.     Consideriug  the  provisions  of  these  statutes 
passed  recently  before  and  after  the  passing  of  the  statute 
of  the  6  Anne,  it  appears  to  us  that  persons  buying  and 
selling  government  shares  and  securities  for  others  were 
considered  as  brokers  at  that  time,  and  must  fall  under  that 
description  in  the  statute  in  question.     If  brokers  dealing 
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1833.        in  government  stock  then  existing  were  so  included,  it  does 
^^^''"^'^      not  admit  of  a  doubt  that  those  who  dealt  in  all  subse- 
V,  quently  created  stock  of  the  like  description  would  be  so, 

just  as  much  as  merchants'  brokers^  who  bought  or  sold  a 
new  description  of  merchandise.  It  was  urged  that  the 
7  Geo.  2,  cap.  8,  was  passed  for  the  regulation  of  brokers : 
that  is  not  the  case.  It  was  passed  for  the  purpose  of  pre- 
venting stock  jobbing,  and  the  only  matter  of  regulation 
which  it  contains  is,  that  brokers  are  to  keep  books,  in 
which  contracts  are  to  be  registered,  under  a  penalty  of  50/.; 
and  unless  the  statute  in  question  (the  6th  Anne)  gives  the 
power  of  admission,  with  such  restrictions  for  their  good 
behaviour  as  they  think  reasonable,  to  the  mayor  and  court 
of  aldermen,  there  is  no  power  of  admission  and  contronl 
over  this  important  class  of  brokers  in  any  person.  Such 
a  power  is  not  absolutely  necessary,  and  the  legislature 
might  have  omitted  to  give  it,  but  certainly  it  is  not  given 
by  any  other  statute.  For  the  reasons  above  mentioned; 
and  particularly  from  the  contemporaneous  exposition  of 
the  legislature  itself  in  the  statutes  of  the  8  &  9  tVfn.  3, 
cap.  20  and  cap.  32,  we  are  of  opinion  that  the  case  of 
Janssen  v.  Green  was  rightly  decided,  and  the  judgment 
must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Doe  d.  Templeman  v.  Martin  and  Richaeos. 

A  reference  in  EjECTMENT  for  twelve  acres  of  land  called  Shalter- 
a  will  to  ex- 

tiiDsic  facts  as  well  Close,  at  Shatterwell,  in  the  parish  of  Wincanton,  in 
EfoJof^te  ^^e  county  of  Somerset.  The  caus^  came  iiii  foi'  trial 
subject  de-       before  Mr.  Justice  Gaselee  at  the  Taunton  assizes,  \S2% 

visfiu  docs  nota 

if  such  facts,      when  a  verdict  was  found  for  the  plaintiff,  subject  to  the 

when  proved,    following  case  :— 

raise  no  am-  ^  ,,  •         •  ■      ■        i  o 

biguiiy,  nutho-       Charles  Thorn,  by  his  will,  dated  3d  September,  1829. 

Cffi  intoextrin-  ^"'^  executed  to  pass  real  estates,  devised  as  follows  :— 

sic  evidence 

as  to  the  intentions  of  the  testator. 
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I  give  to  my  friend,  John  Templeman,  my  messuage  or         tasa. 
dwelling-house   and   mill,  with   the  gardens  and   cottage       ^"^/^ 

Doe 

adjoining   the    same,    in   Wincanton   aforesaid,   with   the  ^^ 

mill-pond,  rights  and  privileges  thereto  belonging;  And  MABWKand 
also  my  messuage  the  Ark  cottage,  garden  and  lands,  at 
Shatterwell,  in  Wincanton  aforesaid,  rented  by  Mrs.  Sly 
and  others:  And  my  messuage,  dwelling-house,  shop,  gar- 
den and  orchard  at  Whitehall,  in  Wincanton  aforesaid, 
rented  by  John  Talk  and  others,  with  their  respec/tre  ap- 
purtenances; To  hold  to  the  said  John  Templeman,  his 
heirs  and  assigns  for  ever,  charged  as  aftermentioned :  And 
I  also  give  to  the  said  John  Templeman^  his  executors, 
administrators  and  assigns,  my  little  orchard  by  the  side  of 
the  river,  in  Wincanton  aforesaid,  near  the  foregoing  pre- 
mises, for  all  my  estate  and  interest  therein,  charged  never- 
theless as  to  the  whole  of  the  premises  with  the  payment 
of  500/.  within  twelve  months  next  after  my  decease  to  my 
executors  and  trustees,  in  aid  of  and  towards  my  residuary 
personal  estate.  All  other  my  messuages,  lands,  tenements 
and  hereditaments,  and. also  all  my  moneys  and  securities 
for  money,  goods,  chattels  and  personal  effects,  as  well  as 
the  500/.  to  be  so  paid  as  aforesaid  by  the  said  Templeman^ 
I  give,  devise  and  bequeath  unto  my  friends  John  Martin 
and  John  Richards,  To  hold  to  them  the  said  J.  M.  apd 
J.  R.  and  the  survivors  of  them,  and  the  heirs,  executors, 
administrators  and  assigns  of  such  survivors,  upon  trust  for 
sale  to  pay  debts  and  legacies. 

The  testator  died  the  Qth  of  January,  1830.  At  the  date 
of  his  will  and  of  his  death,  he  was  entitled  to  certain 
premises  lying  at  Shatterwell,  in  Wincanton.  Of  these  there 
were  on  the  eastern  side  of  Shatterwell  Lane,  at  the  date  of 
the  will — 

1.  The  principal  messuage. 

2»  Two  closes  of  land  rented  by  Mrs.  Sly,  who  had  taken 
them  from  the  testator  at  Christmas,  1828,  at  SO/,  per 
annum,  and  who  in  1829>  after  mowing  the  grass,  let  the 
after-grass  to  her  son,  William  Sly,  until  Christmas,  for  3/. 

L  L 
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1883.  3.  The  Ark  toliage,  occupied  by  Prior  and  another; 

•^'^^      the  former  payiog  the  rent  to  the  testator,  and  the  latter 

9.  being  Prior^s  undertenant. 

AlARTiir  aad       4^  j^^  garden  rented  by  William  fjeftton,  wlio  ba^cama 

tenant  of  it  within  a  year  before  the  testator's  death,  at  an 

annual  rent  of  lOf. 

5.  The  messuage,  garden  and  orchard,  called  Whiiehall, 
rented  by  Tulk  and  Daw,  who  were  the  sole  tenants  thereof 
at  the  time  of  the  conveyance  thereof  hereinafter  men- 
tioned.    And 

6.  The  orchard  called  MoHo9C$  Orchard,  described  in  the 
will  as  ^'  the  little  orchard"  by  the  side  of  the  river,  near 
the  foregoing  premises,  which  was  occupied  by  the  testator 
himself. 

The  first  five  parcels  before  mentioned  were  purchased 
by  the  testator  of  Mr.  and  Mrs.  Surrage,  in  18d6,  and  ware 
conveyed  by  one  conveyance,  and  were  described  as  ^'  all 
that  messuage  or  dwelling-house,  formerly  divided  into  two 
tenements,  lying  in  Wincantou  aforesaid,  at  a  place  Gdle4 
Shatterwell,  near  Orove  Hill,  with  a  bucking-house,  garden 
and  stable  thereto  belonging."  Then  followed  a  deacription 
of  an  acre  and  three  roods  of  ground,  of|lled  Willis  HiH ;  a 
cottage,  called  Ark  cottage;  a  close,  called  Crooch  Grove 
Close  ;  and  also  all  that  messuage,  tenement,  or  dwelling- 
house,  commonly  called  or  known  by  the  name  of  White- 
hall, with  the  out-houses,  bucking-bouses,  backsides,  gar- 
den and  orchard  thereto  adjoining  and  belonging,  situate, 
lying  and  being  at  the  town's  end,  towards  Brenton,  in 
the  parish  of  Wincanton  aforesaid,  containing  by  estimation 
one  acre,  in  the  possession  of,  Sec.;  all  which  messuages, 
gardens,  orchards,  land  and  premises,  are  situate,  lying  and 
being  in  the  parish  of  Wincanton  aforesaid.  The  remain- 
ing portion,  called  Motion's  Orchard,  was  purchased  by  the 
testator,  in  18^7,  of  Mrs.  Jane  Pitman,  This,  together 
with  the  before-mentioned  five  parcels,  for  some  years 
before  and  down  to  1826,  belonged  to  a  person  named  Pii- 
man,  and  upon  his  dying  intestate.  Motion's  Orchard,  being 
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leat«hoU,  pasted  to  his  mother,  the  before-metitioDed  Mrs.        IfliSS. 
Jane  PUman,  and  the  other  five  parcels,  being  freehold,  to      ^^' 
his  heir  at  law,  the  above*named  Mrs.  Surrage,  *. 

The  whole  of  the  premises  on  the  wentern  side  of  the  Bicalawlr 
lane  were  purchased  in  1S£4  by  the  testator,  at  one  time,  of 
TF.  Aletsker;  and  for  some  years  before  and  at  the  date  of 
the  testator's  will  and  of  his  death,  were  occupied  as  foU 
lows  :--* First,  Shatierwell  Close  was  rented  bj  Charles  War^ 
re»9  under  a  lease  dated  18^  1,  by  which  the  testator  de- 
mised to  him  a  farm-house,  garden  and  orchard,  and  several 
closes  by  name,  and  amongst  others  Siiatterwell  Close,  at 
the  rent  of  170/.  per  annum ;  secondly,  the  orchard,  called 
Cold  Bath  Orchard,  %ras  also  rented  by  Charku  Warren, 
but  under  a  separate  demise ;  thirdly,  the  messuage  adjoin- 
ing was  rented  by  William  Linlon:  and,  fourthly,  Lewis's 
Ortkofd  was  occupied  by  the  testator  himself.  No  part 
of  the  premises  on  the  eastern  side  of  Shatterwell  Lane 
had  ever  been  let  with  any  part  of  the  premises  on  the 
western  side,  except  the  small  garden  which  Linton,  the 
tenant  of  the  messuage,  rented  for  about  three  quarters  of 
a  year,  as  aforesaid. 

The  usual  entrance  to  Shatterwell  Close,  going  from 
Motion's  Orchard,  from  which  it  is  separated  only  by  Shat- 
terwell Lane,  is  not  by  that  lane,  but  by  another  lane,  called 
Wright's  Lane,  the  lands  abutting  on  the  west  side  of  Shat- 
terwell Lane,  opposite  Motion's  Orchard,  being  too  steep 
to  allow  of  any  passage  across  the  lane  into  Shatterwell 
Close. 

•  In  any  case  there  will  be  a  small  deficiency  of  assets  for 
the  payment  of  debts  and  legacies  under  the  will.  If  Shat- 
terwell Close  and  the  other  premises  claimed  by  the  lessor 
of  the  plaintiff  did  pass  by  the  devise  to  him,  the  estimated 
deficiency  will  be  very  considerable. 

The  question  for  the  opinion  of  the  Court  is,  first,  whe- 
ther the  above  facts  are  admissible  in  evidence  on  the  part  of 
the  defendants;  secondly,  whether,  under  the  devise  in  ques- 
tion, Shatterwell  Close  passed  to  the  lessor  of  the  plaintiff. 
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.    JFb//e/^9  for  the  plain tiiF.     None  of  the  facts  mentioned 
in  this  case  are  admissible  in  evidence,  except  those  which 
v.  shew  by  whom  the  premises  were  occupied  at  the  time 

Martin  and  ^hen  the  will  was  made.     There  is  no  ambiguity  on  the 
Richards. 

face  of.  the  will.     Mrs.  Sly,  it  is  to  be  observed,  held  no 

lands  jointly  with  any  other  persons.  Therefore,  in  order 
to  shew  that  the  words  **  lands  at  Shatterwell,  in  Wincanton 
aforesaid,  rented  by  Mrs.  Sly  and  others,"  apply  to  Shatter- 
well  Close,  it  is  suiRcient  to  prove  that  such  close  is  situate 
in  Shatterwell,  and  was  rented  by  some  person  of  the  testa- 
tor, and  was  not  in  the  testator's  own  occupation.  In  such 
a  case  as  this  the  Court  will  not  admit  extrinsic  evidence  to 
shew,  the  testator's  intention.  The  rule  appears  to  be  this; 
that  if  there  be  property  of  the  testator,  which  answers  to 
the  whole  description  in  the  will,  the  Court  will  not  receive 
evidence  of  intention  to  give  any  other  property  or  a  smaller 
quantity.  In  the  third  volume  of  Starkie  on  Evidence  (a), 
the  cases  on  this  subject  are  collected ;  and  it  is  there  said, 
that/'  when  extrinsic  evidence  is  allowed  to  operate  so  far  as 
to  give  to  the  terms  of  the  will  a  diiferent  construction  from 
that  which  the  terms  abstractedly  imply,  the  rule  seems  to 
be.  carried  farther  than  is  warranted  by  principle  or  analogy." 
The  leading  case  on  this  subject  is  that  of  Doe  v.  Chic/ies- 
<er(6),  where  it  was  said  by  Sir  V.Gibbs  that  Courts  of  law 
had  been  jealous  of  the  admission  of  extrinsic  evidence  for 
the  purpose  of  explaining  the  intention  of  the  testator,  and 
that  he  knew  of  on^  case  only  in  which  it  is  permitted, 
that  is,  where  an  ambiguity  is  introduced  by  extrinsic  cir« 
cumstances.  In  that  case  the  testator  devised  his  estate  at 
Ashton,  and  the  Court  refused  to  receive  evidence  that  the 
whole  o(  the  property  in  three  different  manors  went  by 
the  name  of  the  Ashton  estate,  two  only  of  them  being  in 
the  parish  of  Ashton.  It  is  attempted  here  to  give  evidence 
of  the  former  conveyances,  to  shew  that  the  testator  ob- 
tained, the  estates  by  different  titles,  nothing  having  been 
previously  shewn  to  raise  any  ambiguity.     In  the  case  of 

(fl)  1st  edit.  1013.  (ft)  4Dow,  P.C.  93;  8  Taunt,  147. 
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Miller  v.  Travers{a),  the  testator  devised  his  estates  in  the         1833. 

county  of  Limerick  and  city  of  Limerick.     The  testator         ^''^^ 

Doe 

had  no  estate  in  the  county  of  Limerick  and  only  a  small  v. 

estate  in  the  city  of  Limerick.  A  draft  of  the  will  was  ^^.chabd""^ 
offered  in  evidence  to  shew  that  it  was  the  testator's  inten- 
tion to  pass  his  real  estates  in  the  county  of  Clare.  The 
Court  declared  that  the  evidence  offered  was  inadmissible. 
The  Chief  Justice  in  that  case  says  there  are  two  classes 
of  cases  in  which  parol  evidence  to  explain  a  will  has  been 
admitted.  ''The  first  class  is,  where  the  description  of 
the  thing  devised  or  of  the  devisee  is  clear  upon  the  face  of 
the  will,  but  upon  the  death  of  the  testator  it  is  found  that 
there  are  more  than  one  estate  or  subject-matter  of  devise, 
or  more  than  one  person,  whose  description  follows  out 
and  fills  the  words  used  in  tl:e  will.  The  other  class  of 
cases  is  that  in  which  the  description  contained  in  the  will 
of  the  thing  intended  to  be  devised,  or  of  the  person  who 
is  intended  to  take,  is  true  in  part,  but  not  true  in  every 
particular."  If  the  doctrine  of  the  Chief  Justice  be  ap- 
plied here,  it  will  be  found  that  in  this  case  the  evidence 
offered  is  not  admissible.  It  cannot  be  said  that  there 
are  two  properties  answering  to  the  description  in  the 
will,  one  on  either  side  of  Shatterwell  Lane;  for  the 
description  of  the  whole  is  not  more  than  sufficient  to  follow 
out  and  fill  the  words  used  in  the  will.  Neither  can  it  be  . 
said  that  the  description  of  the  property  intended  to^  be 
devised  is  true  in  part,  but  not  true  in  every  particular. 

But  assuming  that  the  evidence  is  admissible,  it  confirms 
the  supposition  that  the  testator  intended  to  pass  the  land 
in  question  to  the  lessor  of  the  plaintiff. 

i 

£frfe,.conftrd.  By  the  terms  .of  the  will,  Shatterwell  Close 
<)id"hbt '^dss;  and  for  the  purpose  of  shewing  this,'  it  is 
necessary  to  lopk  at  those  terms  minutely.  The  description 
given  oi  the  property  intended  to  be  devised  is  a  specific, 
and  not  merely  a  local  description.    The  first  devise  is  of 

(d)  8  Bingh.  244. 
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1833.        a  messuage  or  dweUiiig-hoiisey  and  mill,  with  the  gaitlcas 
Doe         '^  cottage  adjoining  the  same,  iu  Wincanton  aforesaid, 
V.  with  the  mill-pond,  rights  and  privileges  thereto  belooging. 

RicHAEss.  ^^^^  devise  is  very  specific.  The  next  devise  is  the  devise 
in  question,  of  the  testator's  messuage  the  Ark  cottage, 
garden  and  lands  at  Shatterwell,  in  Wincanton  aforesaid, 
rented  by  Mrs«  <S/^  and  others.  There  is  here  no  general 
devise  of  all  the  testator's  lands  in  Sliatterwell,  by  whoflt* 
soever  rested,,  but  the  testator  merely  points  out  the  princi- 
pal tenant  Mrs.  Sly,  and  appears  to  have  thought  that  he 
would  be  understood  to  mean  one  particular  property^  of 
which  Mrs.  Sfy  was  the  chief  occupier.  Then  oomes  the 
third  devise,  which  is  undoubtedly  a  devise  of  a  specific 
property;  and  at  the  end  of  these  three  devises  is  that 
which  connects  them  all  togetlier,  viz»  the  words  ^  wiib  their 
respective  appurtenances ;"  from  which  it  appears  that  the 
testator  meant  to  devLse  three  specific  properties.  Another 
argument  also  arises  upon  the  face  of  the  will,  that  the  little 
orchard  is  described  as^  near  the  foregoing  premises  i  and 
iu  fact  it  is  contiguous  to  the  property  occupied  by  Mss. 
Sly,  but  separated  by  the  lane  from  Shatterwell  Ctose. 

The  devise  is  made  with  reference  to  extrinsic  facts.  Cor 
it  is  only  by  them  that  it  can  be  knowa  what  lands  are  oc- 
cupied by  Mrs..  Sly  and  others ;  and  if  this  be  so>,  evidence 
may  be  given  of  extrinsic  facts  to  shew  whether  the  land 
claimed  is  parcel  er  no  parcel  of  the  thing  deiniBedv  The 
princi|^  is  laid  down  in  Stafford  v.  Raikes  («X  Doe  v. 
Col^s  {b),  Dae  v.  Burt  (c)^  Goodlitle  v.  PmI  {d\  Mar- 
shall y.  Hopkins  (^e)p  and  Doe  v»  Bower  {fy  From  these 
cases  it  appears  that  when  there  is  a  reference  made  i» 
extrinsic  facts,  evidence  of  these  facts  has  been  admitted 
to  shew  whether  »  partieuhF  property  was  parcel  ov  no 
parcel  of  what  the  testator  intendied  ^  deviee.  The 
eliiss  of  cases  relied  on  by  the  otiier  side,  aro  caeea  in 

(a)  1  Merivale,  653.  (d)  2  Burr.  1089. 

(6)  2  T.  R.  498.  (c)  15  East,  309. 

(c)  1  T.  R.  701.  (/)  3  B.  &  Adol.  453. 
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wbicb  tb6  festelor  devised  property  withiir  local  Kmits.  To  1888. 
admit  evideace  i»  those  cases  of  an  intention  to  pass  moife  ^_. 
thftrt  is  contained  within  those  limtts,  would  be  to  adntl  «. 

evidence  to  ak^r  and  control  the  will ;  Doe  v.  Ljiford  (a),  ^^eBAaod. 
Dae  V.  Greening  (A),  Tntietham  v.  Rmberis  (c),  and  Doe  ▼» 
OMemkn,  are  oases  of  this  description*     Here  the  devise  is 
not  precise  in  hs  application  to  the  facts  referred  to,  add 
the#efore  evidence  is  admissible  to  exphiin  it. 

There  is  not  here,  as  in  the  case  where  the  name  of  the 
l^pelty  is  mentioned,  any  precise  devise,  unless  all  the 
terms  are  taken  into  consideration.  Now,  if  the  constroic- 
lioii  which  has  been  contended  for  be  correct,  the  words 
'^  by  Mrs.  Sfy  afkd  others''  are  nugatory,  as  it  wofifid  have 
been  sufficient  to  say  '*  a)l  my  lands  in  ShalterweH  rented." 
Ffotti  Br^y.  Abr.  Gr^nt,  pi.  9®,  page  22/  it  appears  that 
where  the  special  name  of  the  property  is  not  mentioned> 
^very  part  of  the  description  must  be  looked  at.  This 
principie  is  also  quoted  and  recognized  in  Wrotesleif  v. 
JdAms  (rf),  DoMington's  case  (e).  Doe  v.  The  Earl  of  Jer- 
9ey{f),-  and  Goodiiik  v.  Souiheron{g).  In  this  case  the 
testator  has  by  no  raeanis  ^ven  a  proper  name,  nor  has  he 
used  words  from  which  it  is  cleiar  that  he  meant  to  pass  alt 
the  hmdv  within  the  local  limits  of  Shattei^weH.  On  the 
conttary,  he  appears  to  rei^r  to  some  facts  otit  of  the  wiU, 
by  which  he  intended  it  should  ht  knowrt  how  much  he  gave. 
He  does  not  say  '*  all  my  lands  in  Shatterwell  by  ^homsis 
ever  rented ;"  and  there  is  suiBcienl  on  one  side  6f  the  labe 
to  satisiy  the  terms  of  the  will.  It  appeitrs  tfatet  Whitehall' 
is  in^  Shatterwell.  Thus  the  testator  gives  to  the  same 
devisee  premises  at  Whitehall,  which,  according  1^'  the  con- 
struction contended  for  on  behalf  of  the  plaintiff,  he  has 
alrie^dy  given  to  him  nndier  the  general  device  of  land^  in 
Shatterwell.    The  Collocation  of  the  devises  is  tantamount' 

(a)  4  M»  &  S.  550.  (e)  2  Co.  Rep.  33  a. 

(6)  3  M.  &  S.  171.  (/)  1  B.  &  A.  550;  S  B.  &  C. 

(e)  Cro.  Jac.  21.  870. 

id)  PlowdeD,  189.  (g)  1  M.  &  S.  399. 


Doe 
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to  a  declaration  by  the  testator  that  the  lessor  of  the  plain- 
tiff should  not  have  all  the  lands  in  Shatterwell  by  whom- 
V.  soever    rented*      In    several    of   the   cases    cited,   where 

RicKABos.  ®^^"usi<^  f^cts  have  been  referred  to,  evidence  has  been 
admitted  of  the  mcMle  in  which  the  testator  came  to  the 
poasession  of  the  property,  for  the  purpose  of  shewing  bis 
intention.  If  that  evidence  v^re  admitted  here,  it  would 
raise  a  strong  presumption  that  it  was  the  testator's  inten- 
tion to  devise  the  lands  on  the  eastern  side  of  Shatterwell 
I«ane  only.  This  construction  is  also  forcibly  confirmed 
by  a  consideration  of  the  position  of  the  other  lands,  and 
by  the  circumstance  that  the  occupier  of  Shatterwell  Close 
is  the  principal  occupier,  and  would  probably  have  been 
mentioned  in  preference  to  Mrs.  Sly,  if  that  close  had  been 
intended  to  pass.  It  is  also  extremely  improbable  that  he 
should  have  intended  to  devise  all  within  a  particular  local 
description,  and  not  that  which  was  under  one  set  of 
tenants.  He  cannot  have  intended  to  dismember  a  large 
farm,  as  would  be  done  if  the  construction  of  the  other 
side  is  adopted.  The  inconvenience  that  would  arise  from 
a  construction  which  would  have  the  effect  of  dismember- 
ing property  in  one  occupation,  was  alluded  to  in  this  case 
of  Doe  V.  Collins.  The  Court  will  attach  some  weight  to 
tbe  circumstance  that  the  remainder  of  the  estate,  after 
taking  Shatterwell  Close,  is  greatly  insufficient  to  satisfy 
the  debts  and  legacies  which  the  testator  has  charged  upon 
the  residue ;  Doe  v.  The  Earl  and  Countess  of  Lucan  (a). 
l^LUtledale,  J.  Are  there  other  lands  to  satisfy  the  words 
of  the  residuary  devise  ?]  There  are  other  lands,  but  the 
charges  upon  them  exceed  their  value. 

Follett  in  reply.  The  authority  of  the  cases  cited  may 
be  admitted.  The  correct  rule  of  law  upon  the  subject  is 
to  be  found  in  the  case  of  Sanford  v.  Raikes,  Evidence 
may  be  given  to  apply  the  description  in  the  will.  Here  the 
description  is  ''all  my  lands  in  Shatterwell/'  and  evidence  is 

(a)  9  East,  448. 
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of  course  admissible  to  shew  to  what  lands  this  description  is  i833. 
applicable,  but  evidence  cannot  be  received  to  shew  that  the  ^^^v^ 
testator  did  not  intend  to  devise  any  of  the  lands  within  the  ^^ 
description.  The  principle  to  be  collected  from  Broolce's  Martjut  wd 
Abr,{a)  does  not  apply  to  the  present  case.  In  no  case 
have  the  Court  decided  that  land,  to  which  the  deiscription 
in  the  will  is  applicable,  shall  not  pass,  though  they  hiive 
sometimes  rather  extended  the  meaning  of  the  terms  used, 
in  order  to  pass  that  which  it  was  the  testator's  apparent 
intention  to  give.  In  Doe  v.  Collins  the  Court  merely  pdt 
an  extended  construction  upon  a  word.  There  it  was  said 
that  a  bequest  of  the  testator's  ^*  house"  passed  a  stable 
within  the  same  fence,  and  occupied  by  the  testator  together 
with  it ;  for  the  stable  was  in  contemplation  of  law  a  part 
of  the  house.  So  in  the  other  cases  cited.  To  admit  evi- 
dence in  the  present  case,  for  the  purposes  contended  for, 
would  be  to  admit  evidence  to  contradict  the  terms  of  the 
will,  which  would  be  making  a  new  will  for  the  testator. 
It  is  said  that  the  devise  of  the  testator's  messuages,  cot- 
tage, and  garden,  and  lands,  at  Shatterwell,  rented  by  Mrs. 
5/y  and  others,  must  mean  the  particular  lands  on  the  east- 
ern side  of  Shatterwell  Lane.  If  the  expression  had  be^ 
^*  and  lands  rented  therewith  by  Mrs.  Sly  and  others,'^  the 
argument  might  have  been  correct,  but  it  is  sufficient  that 
such  are  not  the  terms  of  the  devise,  and  to  construe  iftis 
if  that  word  had  been  introduced,  would  be  to  alter  the 
will. 

As  to  Whitehall  being  within  Shatterwell,  it  is  quite  clear 
from  the  expression  of  the  testator,  **  my  messuage,  8cc.  at 
Whitehall,"  that  in  common  parlance  Whitehall  is  not  said 
to  be  a  part  of  Shatterwell.  Therefore  it  cannot  be  said 
that  this  would  be  a  cumulative  devise  of  the  same  lands 
twice  to  the  same  devisee. 

With  regard  to  the  residuary  fund,  if  there  had  been  no 
land  whatever,  except  Shatterwell  Close,  that  could  pass 
under  the  terms  of  the  residuary  devise,  the  Court  might 

(a)  Tiu  Grant,  pi.  92^  page  22. 
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1833.  bave  Mippo^d  thttt  it  wae  the  wtentiov  of  tbt  deTisor  to 

jy^^  give  tbki  paftieHlftr  pofftio»of  bie  properly  for  that  prnpomf 

^'  bat  tho  Akd  here  i#  otherwise* 


MARTf N  and 

ItlCtfAHM. 


DenmAn^  Ctf  J.'^Tbie  i»  an  eje^stment  for  kuds, 
(he  leetfor  of  the  plaintiff  cleiia»  ws  densed  to  him  by  Charhi 
Thorn*  The  devise  m  qiiestioB  is  i*  these  terms— ^'^  I  give 
to  my  friettd  Johm  T^m^kmoB,  mj  mefswige,  the  Ark  cot< 
tage»  gardeito  and  hmdls  at  Sbatterwell^  ifii  WincanftoD  afore* 
said^  rented  by  Mra.  Sfy  and  others/'  The  phMtiff  in  the 
first  ioetaikre  mukes  out  a  deer  prinft  imie  lifle  when  he 
shews  ihAt  the  lands  i»  q«iestie»  are  lands  hi  Sfaatterwell  not 
in  the  occupation  of  the  testator  himeelf.  But  then  il  is  ^aid 
that  the  expression  used  shews  that  the  testitor  couU  not 
hiave  intended  that  aU  the  landt  in  Shatterw^ll,  except  those 
in  hi$  cAvn  eeeupationy  should  pass  $  that  he  had  seme  fat* 
thnr  limitation  in  his  mind ;  and  endenee  was  offered  for 
this  pnrpose.  I  apprshend  that  any  evidlsHee  may  be  re« 
ceived  to  shew  tha^  the  description  in  IJho  wilt  is  adabignous 
in>  1(9  application  to  the  property  of  die  testator^  but  i  dmmC 
own  I  think  that  n^  ambiguily  whate^r  is  railMd  by  the 
ei^idenpse  in  this  ease*  As  no  ambigui^  is  raised^  we  are 
ndt  ^arranted>  in  receiving  forth<dr  endence  of  th^  testator's 
intention^  Willi  regafd  to  what  baa  been  said  apon  the 
eireumetanee  thait  Mrs«  Sfy's  name  only  is  mentioned^  it 
dees  n6t  follow  fiKH»  that  eirsmnstance  thAt  the  testator 
contemplated  her  as  the  principal  tenant  of  the  lands  whseb 
he  tiws  devising.  To  the  arguoMnts  npoti  thiv  and  upon 
the  other  eirenmstancesy  it  is  a  sufficient  answer  to  ssy  tfasA 
ihey  are  founds  upon  mere  conjecture.  Updn  the  whofe) 
I  think  that  no  suclr  ikmbignity  ib  raised  apon  the  will  as 
wtil  entitle  thb  Court  to  reoeiiw  evidence  lb  narrow  the 
construction  of  this  devise, 

hit-thUDAhtif  J. — I  think  it  not  improbable  that  if  the 
teiitAtor  had  intended  that  the  lands  on  the  western  side  of 
the  lane  should  not  pass^  he  would  have  expressly  said  so. 
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The  firsi  qiieslioR  raised  upon  the  »pecml  caae  is,  whelber        tM3. 
the  facts  staled  m  it  are  admissibte  ki  e? ideiice  on  the  part       '^^^''^ 

IXlE 

of  the  defendant.     I  apprehend  that  they  are  admissible  to  9. 

skew  what  was  the  state  of  the  property  or  froa»  whom    ^J*""  ^""^ 

pwchasedy  bni  k  does  not  appear  to  me  tbat»  wbeD  admilled^ 

tb^  laiM  suffickttt  ambiguity  00  the  fisce  of  the  wiK  to  let 

itt  farther  evideirce  of  the  inteAtioa*    I  tkiak  we  RMSt  Con- 

sisae  the  defiee  10  question  aa  if  the  teataCor  had  eaprewly 

aaid  all  ny  lands  in  Shatterwell,  in  tba  occupation  of  Mrs^ 

Sfy  and  cyChers^  Now  the  cpiestion  is,  whether  the  HuMle  oa 

tbe  weatem  sicte  of  ShalterweU  Lane  fall  within  thta  descrip^ 

tton.    I  can  see  no  ptason  for  excluding  them..   It  is  af  gned 

that  the  coHocatioo  of  dte  wotds  sbews,  that  the  testator 

conaidered  hinvself  as  defising  lands  wh»f(k  were  rented  by 

tbn  occapiers  of  the  several  premises  mentioaed  m  the 

foregoidg  part  of  the  saibe  defiee,  and  of  which  Mrsv  Siy  Was 

psineipal  tenant.    There  is  no  legal  gronnd  for  such  a  snp^ 

position.     Perhaps  having  mentioned  the  messuage  fitst^be 

named  Mrs.  Sly  as  the  occupier  of  that  meseuage;  and  the 

word  '^land"  is  not  sn  situated  io  the  sanCence  that  w€  can 

say  that  the'  testator  meant  land  rented  tberewitli.    Then  it 

hns  been  argued,  that  inasmueb  ae  Whitehall  ia  withiw  Sbat^ 

KnrwaUy  if  the  testatov  baa  already  devised  ail'  the  landa  in 

Sbatterwell^  the  devise  of  the  messuage  &e.  at  Whitehall 

waa  nugatory;  but  it  would  appear  that  Whiiehall mas  the 

name  of  some  hamlet  ov  place  which  in  the  testator'a  mind 

waa  regarded  ae  a  dsatinct  diattact  from'  ShntterwdL    An 

argnnvsnt  ia  made  upon  the  sitaalion'  of  this  devtse,  between 

two  otheva  of  a  speciAc  descriptionv    lit'  neither  of  those 

deviaes  ia  any  kind  devised^  so  that  there-  is  no*  ground  for  this 

argument.    Then  it  is  said  that  the  testator  speaka  of  ibe  lit* 

tie  orchard  as  ''near"  to  the  foregoing  premises,  and  that  this 

is  not  the  case  witlif  Shatterwell  Close,  which  is  separated 

from  the  orchard  by  the  lane.    But  "near"  does  not  necessa-  * 

nily  mean'  **  contiguous."    The  last  argument  is,,  that  unless 

Sfaatterwetl  Close  passes  to  the  defendants,  there  isnot  sof* 

ficient  to  satisfy  the  residuary  devise,  but  it  appears  that  there 

is  other  property  to  satisfy  the  terms  of  the  devise,  and  I  do 


624  CASES  IN  THE  KING's  BENCH, 

1833.        not  think  that  we  can  inquire  into  the  sufficiency. in  point  of 
amount,  to  meet  the  charges  upon  the  residuary  fund. 

^IcBiawf        Paukje^  J,— I,  am  also  of  opinion  that  the  lessof  pi  thfs 
plaintiff  is  entiled  to  recover.    The  first  question  is,  whe- 
ther the  fs^cts  are  adoiis^iMe  in  eyidenoe.     I  think  fa^ts 
and  ciroumstances  relating  to  (|ie  subject  of  the  devise  are 
admissible :  such  as  possession  by  th(^  testator,  the  mode 
of  acquiriug,  local  situation,  and  the  general  state  of  .the 
testator's,  property.    .The  Court  may  take  such  things  into 
consideration  so  as  to  put  themselves  in  the  place  of  the 
testator,  and  then  see  how  the  terms  of  the  will  affect  the 
property.     In  construing  the  will  we  are  only  to  inquire 
what  passes  under  the  words  of  Uie  will.     We  are  to  disco- 
ver what  the  will  itself  means,  not  what  the  testator, intended. 
I  have  no  doubt  that  Shatterwell  Close  passes  by  th^  de* 
scription  in  the  devise  before  the  Court,  if  that  clause  be 
read  by  itself.    Then  what  is  there  to  oblige  us  to  put  a 
different  construction  on  the  word '^ lands?"     Prim&  facie 
all  the  land  in  Shatterwell  passed,  and  I  see  pothing  to 
rebyt  this  presumption.     If  we  look  at  the  context  in  the 
will,  there  is  nothing  that  I  perceive  sufficient  to  induce  us 
to  narrow  the  application  of  the  terms ;  and  if  we  look  at 
the  extrinsic  facts,  no  incongruity  appears.     The.  testator 
may  very  probably  have  meant  to  give  all  the  land?  in  Shat- 
terwell to  one  person,  notwithstanding  that  si^ch  a  devise 
would  have  the  effect  of  dismembering  the  estate.     With 
respect  tp  the  argument  arising  out  of  the  insufficien.cy  of 
the  residuary  estate,  we  cannot  know  whether  the  tiestator 
supposed  thatjhis  personal  property  was  quite  sufficient  to. 
pay  the  .whole  of  his  debts  and  legapjes.     •   .    ^    , 


Postea  to  the  plainitiff(er). 

(«)  The  oases  on  this  subject  Admissicm  of  Extrinsic  .£? idence 

are  collected  and  analysed  by  Mr.  in   aid  of   the  Interpretation  of 

lf^tgrvifR,,in  a  treatise  which  bears  Wills,   contained  in  observations 

the  title  of  **  An  Examination  of  on  the  case  of  Oohlct  v.  Seechty 

the  Rules  of  Law  respecting  the  and  others.'' 
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The  King  v.  The  Inhabitants  of  Haughley. 

Upon  an  appeal  agahist  an  order  for  the  removaf  of  A  special  au- 
Thomas  Rampling,  his  wife  and  son,  (roth  the  parish  of  lat^b  a^o- 
Mendlesham  to  the  parish  of  Haughfey,  both  i^  the  county  cal  act  to  the 
of  Suffolk,  the  sessions  confirmed  the  order,  suliject^  to  guardians  of 
the  opinion  of  this  Court  upon  the  folio wihg  case.  P^^pp"  ^^^ 

T>  <•  .^  ^       ^      I.  •      1     -• «        «.        district incor- 

By  an  act  of  18  Geo.  3,  all  persons  seised  of  heredita-  porated  for  the 

ments  of  the  annual  value  6f  30/.  and  up'^ards,  in'  the  government  of 

.     ,  '^  the  poor,  to 

parishes  withm  the  hundred  of  Stow,  in  the  county  of  bind  out  ap- 

Suffolk,  were  incorporated  by  the  name  of  "  The  Guardians  SiiSUJ^bTeie- 
of  the  Poor  within  the  hundred  of  Stow,  in  the  county  of  puted  by  an 
Suffolk/-  and  were  empowered  to  have  a  common  seal,  and  which  the  seals 

to  sue  and  be  sued  by  that  name,  and  the  poor  in  the  said  o/theappren- 

*  ticing  direc* 

hundred  were  placed  under  the  management  of  the  corpo-  tore  and  guar- 

ration.    And  it  was  enacted,  that  it  should  be  lawful  for  the  ^^"'•J^cor* 

directors  and  acting  guardians  thereinafter  mentionecf,  at  porate  seal  is 

1  I  *•  4.  t  ^x,  ^1     insuflScient, 

any  general  annual   meetmg,  or  at  any  of  tne  quarterly 

meetings  by  that  act  directed  to  be  held,  tnVA  the  consent 
of  two  justices  of  the  peace ^  to  bind  any  poor  child  or 
children^  under  their  management,  apprentice  for  sucli  term 
as  they  should  see  fit,  not  exceeding  seven  years,  in  like 
manner  as  cYiurch wardens  and  overseers  of  the  poor,  witti 
the  assent  of  the  justices  of  the  peace,  were  then  by  law 
empowered  to  do.  The  act  afterwards  enacts,  that  the 
acting  guardians,  or  so  many  of  them  as  should  think  fit, 
should  assemble  on  the  24th  of  June  then  next,  and  elect, 
by  ballot,  twelve  of  the  guardians,  who  should  be  called 
directors  of  the  poor  within  the  hundred  of  Stow,  m  the 
county  of  Suffolk.  The  qualification  of  a  director  was, 
the  being  seised  of  messuages,  8cc.  of  the  annual  value  of 
50/.;  but  it  was  provided  that  such  of  the  guardians  as 
were  seised  of  messuages,  8ic.  of  the  annual  value  of  400/., 
and  the  justices  resident  in  the  hundred,  should  be  direc- 
tors without  ballot.  A  poor-house  was  to  be  built  uuder 
the  management  of  the  directors,'  and  upon  its  being 
finished,  a  general -meeting  of  the  guardians  was  to  be 
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ifias.         held,  at  which  the  vacancies  occurring  among  the  directors 
who  had  been  ballotted  for  were  to  be  filled  up^  and  the 
V.  guardians  were  to  elect  24  guardians,  who,  together  with 

Havoui^^y,  the  directors  qualified  as  aforesaid,  and  the  tweke  directorB 
choten  by  ballot,  wer«  to  be  directors  and  acting  guardiaiM 
of  the  said  hundred,  for  putting  in  execution  all  the  powers 
and  authorities  of  that  act.  The  directors  and  acting 
guardians  were  to  hold  four  general  quarterly  meetings  in 
each  year,  one  of  them  to  be  always  held  on  the  Friday 
after  the  Mth  June,  and  to  be  for  filling  up  vaoaociea  in 
the  directors  chosen  by  ballot,  and  for  choosing  actiiq;  guv* 
dians ;  and  after  filling  up  the  vacancies,  and  the  chooeing 
of  acting  guardiana,  the  acting  guardians  were  at  eueb 
meetings  to  choose  six  from  amongst  themselves  preaent 
at  such  meetings ;  and  the  directors  and  the  six  guardians 
so  chosen,  were  to  audit  the  accounts,  to  choose  a  treasurer 
and  clerk,  and  they  were  thereby  authorized  and  required 
to  transact  and  do  all  other  business  to  be  done  at  aueh 
quarterly  meetings  respectively,  in  pursuance  of  tkmt  act. 
By  an  act  passed  in  the  5  Geo,  4,  c.  IB,  for  altering  and 
enlarging  the  powers  of  the  recited  act,  the  provisions  in 
IB  Gfo.  S,  respecting  apprentice«hips,  were  repealed,  and 
re-enacted,  with  a  clause  enabling  the  directors  and  acting 
guardiam,  present  at  any  meeting  held  in  pursuance  of 
the  IB  Oeo,  3,  to  bind  poor  children  bj/  indinture  under 
the  eonwnon  aal  of  the  corporation,  a  quarterly  meeting 
of  the  directors  and  acting  guardians  being  duly  held 
under  the  directions  of  the  act  IB  Oeo»  S.  By  an  inden- 
ture bearing  date  the  1st  day  of  October,  fiOso.  4,the 
directors  and  acting  guardians  (with  the  ocmsent  of  juitioes, 
as  required  by  the  56  Geo,  9>)  bound  out  the  pauper, 
who  was  a  poor  boy  under  their  management,  apprentice 
to  a  Mr.  SteggaU,  of  Oipping,  for  the  term  of  one  year. 
To  this  indenture  the  common  seal  of  the  corpomtion  was 
affixed  at  such  meeting;  but  the  indenture  was  not  other* 
wise  executed  by  the  directors  and  acting  guardians.  The 
indenture  was  executed  by  the  master.  The  pauper  served 
the  year,  sleeping  in  the  parish  of  Oipping.     The  acts  rs» 
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cited  ill  iii6  aM%,  find  a  copy  of  the  indenture  aonexed,  are        1888. 
to  be  ooosidered  as  forming  part  of  the  case.  V^V^^ 

If  tbe  Court  shall  be  of  opinion  that  thia  was  |i  valid  9. 

binding  under  the  18  Geo.  S,  the  order  of  settione  i«  to  be    Haxtghlet. 
qnaehed,  otherwise  to  be  confirmed. 

The  operative  part  of  the  indenture  was  in  this  form : 
"  Witnesseth  that  the  directors  and  acting  guardians  of  the 
poor  within  the  hundred  of  Stow,  in  the  eounty  of  Suffolk, 
incorporated  for  the  better  relief  and  maintenance  of  tbe 
poor  within  the  said  hundred,  by  and  with  the  consent 
of  the  two  justieesr  Sic,  do  put  and  place  Thomas  Hampling 
as  an  apprentice." 

F.  Kellif  and  Ausien  in  support  of  the  order  of  sessions. 
This  indenture  is  invalid.  It  is  attempted  to  be  set  up  as 
the  deed  of  the  corporation  ;  but  the  deed  itself  only  pro* 
fssees  te  be  made  by  a  part  of  the  corporation.  The 
affixing  of  the  common  seal  is  a  sufficient  execution  of  an 
ipstruaient  by  the  corporation  $  but  it  is  necessary  that  the 
execution  should  be  by  the  whole  corporation  as  a  corpo* 
rate  aot.  This  is  not  a  corporate  act.  The  duty  of 
binding  is  delegated  to  a  small  body  only,  who  act  as 
ofaurchwardeps  and  overseers,  and  eannot  execute  an 
indenture  of  apprenticeship  otherwise  than  by  signing  it 
individuaHjf.  The  parties  to  this  deed  had  no  authority  to 
use  the  oommoo  sfal.  This  argument  is  fortified  by  the 
act  of  5  Q$o*  4,  passed  subsequently  to  the  date  of  this 
indenture,  for  altering  and  enlarging  the  powers  of  the 
former  act,  by  whioh  it  is  expressly  provided,  that  the 
dbeetors  and  aeting  guardians  shall  have  power  to  bind 
po0r  ohildren  under  the  common  seal  of  the  corporation. 
It  appears  to  have  been  in  the  contemplation  of  the  legisla- 
ture,  that  in  order  to  give  authority  to  the  directors  and 
acting  guardians  to  use  the  common  seal,  a  new  enactment 
was  requisite.     In  Crtitce's  Digest  (a).  Lord    Holt  is  r»- 

(a)  4th  vol.  cap.  2,  s.  76. 
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ported  to  have  said,  that   if  a  person  pretending  to  be. 
The  KtNO     ^^y^^  of  &  corporation,   put  tne   corporation  seal  to   a 
v.  deed,  yet  it  is  not  by  that  the  deed  of  the  corporation. 

TT  A  TIP  ITT  W         ^_ 

The  corporation  seal  having  in  this  case  been  affixed  by 
strangers,  does  not  authenticate  the  deed  as  the  deed  of 
the  corporation. 

Palmer,  contrd.  The  corporation  must  be  taken  tp 
consist  of  the  occupiers  of  land  within  the  hundred,  and 
the  directors  and  acting  guardians  must  he  considered  .the 
governing  body.  The  acts  of  the  governing  body  are  the 
acts  of  the  corporation.  The  seal  must  be  in  their  cus- 
tody. They  are  to  purchase  lands,  and  to  make  contracts, 
not  in  their  individual  but  in  their  corporate  capacity.  It  is 
incident  to  a  corporation  to  have  a  common  seal ;  but.  it 
may  be  that  only  a  certain  part  of  that  corporation  have  the 
power  of  affixing  the  seal.  The  act  done  by  the  directors 
and  acting  guardians,  is  a  corporate  act.  Where  it  is 
said  in  thie  act,  that  the  directors  and  acting  guardians  may 
bind  out  in  like  manner  as  churchwardens  and  overseers  of 
the  poor,  it  is  only  intended  to  refer  to  the  required 
assent  of  two  justices,  and  not  at  all  to  the  mode  of  exe- 
cuting the  indenture  of  apprenticeship.  The  passage  from 
Cruisers  Digest  has  no  application,  because  the  seal  has 
not  been,  in  tliis  instance,  affixed  by  a  straqger  to  the, 
corporation.  The  directors  and  acting  guardians  are  to 
meet  quarterly,  are  to  fill  up  vacancies  amongst  theni- 
selves  at  one  of  these  meetings;  and  the  whole  business 
of  the  corporation  is  in  fact  entrusted  to  then)  to  be  done. 
But  the  deed  is  well  executed,  considered  as  the  dc^ed  of  ^ 
the  directors  and  acting  guardians  individually,  for  this  not 
being  an  instrument  conveying  land,  sealing  alonej,  without 
signing,  is  sufficient.  One  seal  may  be  used  by  several 
persons,  and  it  is  sufficient  if  a  party  adopts  a  ^eal;  there- 
fore if  the  seal  was  affixed  to  this  deed  by  order  of  the 
directors  and  acting  guardians,  it  is  their  seal,  and  may  be 
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considered  to  have  been  affixed  by  ^them  individually  (a),        1833. 

l^Parke,  J.  Although  one  seal  may  suffice,  there  has  been 

no  delivery  as  the  deed  of  the  individuals.     This  reduces  it 

to  the  question,  whether  it  can  be  treated  as  the  deed  of  the    Hauculhy, 

corporation.]    They  may  be  considered  as  the  agents  of 

the    corporation,    executing    the  deed    on   their    behalf. 

[Parke,  J.    In  the  deed  they  arc  described  as  the  directors 

and  acting  guardians.]     They  may  mean  to  describe  the 

corporation  at  large,  though  by  a  wrong  name.    [Parke,  3. 

It  is  quite  clear  that  they  did  not  intend  to  act  as  individuals, 

for  they  deiscribe  themselves  as  a  corporation.     Then  the 

questioti  is,  whetTier  the  deed  in  such  a  corporate  name  is 

invalid  or  not.]     A  corporation  may  have  another  name  by 

custom. 

Denmak,  C.  J. — There  is  a  difference  between  an 
ancient  cbi'poratidn  land  a  new  one.  An  ancient  corpora- 
tion  may  haiVe  a  halne  by  prescription,  different  from  that 
by  wnich  it  was  ihc^orporated ;  but  that  cannot  be  the  case 
with  one  of  modern  date. 

LiffiEDALE,  J. — In  this  case  the  real  name  of  the 
corporation  is  **  Guardians  of  the  Poor  within  the  hun- 
dred of  Stow,  in  the  county  of  Suffolk ;''  and  in  the  deed, 
the  words  "  directors  and  acting,"  have  been  introduced. 
The  deed  is,  I  think,  therefore  invalid. 

Parke,  J.—^I  am  of  opinion  that  this  deed  is  not  valid. 
The  riile  is  laid  down  in  the  case  of  The  Mayor  and 
Burgesses'  of  Ltfune  (Jb),  that  the  name  of  a  corporation 
in  grants '  of  conveyances  must  be  tbe  same  in  stiostance 
with '  the  proper  name  of  the  corporation,  although  it 
need  X\oi  be  the  same  in  syllables  and  words.  And  the 
same  doctrine  is  recognised  in  the  case  of  The  Croydon 
Hospital  v.   Farley  (c).      Then    the   question   comes    to 

(a)  4  Cruise's  Digest,    cap.  2,  (b)  ]0  Coke  Rep.  124. 

t.  76;  Sbep.  Touch.  57.  (c)  6  Taunt.  467. 
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tbii ;.  it  the  name  used  in  the  deed  in  substance  the  name 

of  this  corporation?    The  name  used   is  'Mhe  directors 

and  acting  guardians  of  the  poor/'  and  this  certainly  is  not 

substantially  the  right  name.    Therefore  I  think  that  the 

deed  is  invalid. 

Order  of  Sessions  confirmed. 


Everett  v,  Youells. 

Upon  a  differ-  ASSUMPSIT  on  the  warranty  of  the  soundness  of  certain 
ence  of  opi;      ,^^j^,  bought  by  the  plaintiff  of  the  defendant.      The  trial 

nion,  no  mis-  o         ^  r 

direction  to  before  Vaughan,  B.  and  a  special  jury,  at  the  Thetford  as- 
that  they"^  sizes,  1832,  commenced  on  Friday,  and  on  Saturday  evening 
ought  to  ^ield  ^jjg  jm^y  retired  to  consider  their  verdict ;  they  remained  in 
and  to  con-  consultation  until  about  eleven  o'clock  on  Sunday  morning. 
th'^'Tl^^  It  appeared  from  the  affidavits  of  two  jurors  and  another 
AflSdavit  of      individual,  that  at  that  time  the  learned  baron  told  the  jury 

aSmi88i'ble°to  *''•*  ^^  thought  *♦  concession  ought  to  be  made  by  the  roi- 
shew  what  nority  to  the  majority ; "  that  in  consequence  of  this  recom- 
judge  at  the  mendation  three  of  the  jury  gave  up  their  opinion,  and 
trial  of  a  cause  gbortly  afterwards  a  verdict  was  found  for  the  defendant. 

whefc  the 

judge*8  notes     In  Easter  term,  1832,  Storkes,  Serjt.  obtained  a  rule  nisi 

Court ^^'^^  ^*^^   for  a  new  Irial,  upon  two  grounds:  first,  that  the  verdict 

AflSdavit  of  a  was  against  the  weight  of  evidence ;  secondly,  that  there  was 

ivhaiTpassedin  ^  misdirection  on  the  part  of  the  learned  judge  in  recom* 

Court  not  ad-  mending  the  minority  of  jurors  to  concede  their  opinions  to 
missible  where    ,  .     .  -,  ,  -   .      .  ,  , 

the  notes  of     the  majority.     From  the  report  of  the  learned  baron,  it  ap- 

^^***  "J*"®      peared  that  upon  the  occasion  of  his  addressing  the  jury,  he 

proouceo,  ex—  .  •  •    • 

ceptatmost     told  theiii  It  M'as  their  duty  to  lay  aside  all  prepossessions, 

ficienciSs  mT  ^^^^  ^^^^  might  distrust  his  own  judgment,  and  that  Ihey 
casioned  by  should  yield  to  conviction  and  to  conversion  by  their  fellows ; 
Per  Farhe  J.  ^^^  ^^  ^^^  "^^  appear  from  this  report,  that  the  particular 

eipressions  sworn  to  had  been  used  by  the  learned  baion, 

F.   Kelly  now  shewed    cause.     This  application   was 
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foaoded  upon  the  affidavits  of  two  jtirjmen  and  another 
individual^  whose  knowledge  is  evidently  founded  only  upon 
hearsay.  The  Court  refused  to  receive  the  affidavits  of 
the  two  jurymen,  and  granted  the  rule  upon  the  third  affi* 
davit  only.  The  learned  judge  explained  to  the  jury  what, 
according  to  the  first  principles  of  human  reason,  was  their 
duty  in  such  a  case. 

Here  he  was  stopped  by  the  Court. 
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F.  Pollock,  Stories,  Seijt.,  and  B.  Andrews.  The  rule 
is  drawn  up  upon  the  three  affidavits.  Whether  the  direc- 
tion be  correct  or  not,  the  affidavits  of  the  jurymen  are 
admissible.  [^Parke,  J.  The  affidavit  of  a  juryman  cannot 
be  received.]  It  is  not  available  to  prove  any  thing  which 
happened  among  the  jury  themselves,  but  it  is  submitted 
that  a  juryman  is  as  competent  as  any  other  individual  to 
prove  a  fact  which  occurred  before  the  trial,  or  which  took 
place  in  open  Court.  [Parke,  J.  At  most  these  affidavits 
can  only  supply  that  which,  owing  to  the  absence  of  counsel, 
does  not  appear  upon  their  notes.  But  when  we  have  the 
notes  of  the  learned  judge.  We  must  attend  to  them  exclu- 
Mvely.]  Although  the  expressions  sworn  to  do  not  appiear 
upon  the  learned  judge's  notes,  there  is  yet  nothing  inconsist- 
ent with  or  negativing  the  fact  of  his  having  used  them,  and 
if  they  were  used,  it  is  apprehended  that  there  would  be  such 
ft  misdirection  as  would  be  ground  for  granting  a  new  trial. 
[Demnan,  C.  J.  You  cannot  expect  that  a  learned  judge 
•bould  deny  the  truth  of  the  matter  alleged  in  the  affidavit. 
He  has  not  seen  it.] 

Looking  merely  to  the  notes  of  the  learned  judge^  the 
tendency  or  the  expression  used  would  be  to  disturb  the 
separate  consideration  of  the  question  by  each  jurymah> 
and  to- induce  a  single  man,  who  differed  from  the  rest,  to 
sacrifice  his  opinion  for  the  sake  of  unanimity.  The  ques- 
tion is  here,  as  in  all  cases  of  applications  for  new  trials, 
whether  the  cause  has  been  fully  and  impartially  laid  before 
and  considered  by  twelve  men,  and  decided  by  them  a(> 

M  m2 


532 


1833. 


EvEnETT 
You  ELLS. 


CASES  IN  THE  KINGS  BENCH, 

cording  to  their  consciences.  After  fifteen  hours  consi-^ 
deration,  the  jury,  unable  to  come  to  any  deter mina- 
tion»  are  addressed  by  the  learned  judge,  who  informs  then^ 
that  it  is  their  duty  to  submit  to  conviction  and  to  conver- 
sion  by  their  fellows.  It  is  scarcely  possible,  under  the 
circumstances,  to  suppose  that  the  minority  did  not,  in  con- 
sequence of  this  address,  yield  their  opinions.  But  even 
supposing  that  they  were  induced  to  do  so  merely  from  a 
fear  of  further  confinement,  it  cannot  even  then  be  said 
that  the  case  has  been  fully,  fairly,  and  impartially  decided. 

Denman,  C.  J. — It  is  quite  impossible  that  any  verdict 
could  ever  stand  where  there  has  previously  been  a  differ- 
ence of  opinion,  unless  the  present  one  is  to  be  sustained. 
The  learned  judge  could  not  have  done  better  than  tell 
the  jury  that  it  was  their  duty  to  put  aside  all  preposses- 
sions and  yield  to  conviction  and  to  conversion*  This  is 
a  most  proper  direction.  It  was  a  fair  thing  to  call  the 
attention  of  the  jury  to  the  circumstance  that  a  majority 
liad  formed  an  opinion.  It  is,  perhaps,  unfortunate  that 
such  language  was  not  held  upon  the  first  trial  {a). 

LiTTLEDALE,  J. — There  ought  not  to  be  any  new  Irial. 
When  the  jury  retire  to  consider  of  their  verdict  it  must  lie 
taken  for  granted  that  some  difference  of  opinion  exists*  bei> 
tween  them,  some  being  for  the  plaintiff  and  some  for> the 
defendant;  and  it  is  not  likely  that  they  will  hecmne 
unanimous  without  hearing  the  arguments  of  efafch  otbet, 
and  submitting  to  be  convinced.  Here,  after  many 'hours 
deliberation,  the  jury  find  that  there  still  exists  a  diff^- 
ence  of  opinion.  In  this  emergency  they  coum  to  Uhe 
judge,  who  can  only  do  one  of  these  things;  eirtier  dis- 
charge them,  say  nothing  to  them  about  theik*  duty  ^and 
send  them  back,  or  first  explain  to  them  the  nature  of 
their  duty  in  general,  and  then  direct  them  again  to  retire. 
Jf  the  judge  has  done  any  of  these  three  things,  there 

(a)  The  cause  hnd  been  tnken      but  the  juf^  being  unnble  to  ngree, 
dowu  for  trial  at  a  former  assize,      thev  were  dischai^ed. 
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IS  ito  misdii'ectioii  on  his  part.  The  jury  certaioly  returned 
▼erj  soon ;  but  the  motive  by  which  they  were  induced 
to  conie  to  a  determination,  can  only  be  conjectured. 
We  may  certainly  conjecture  that  they  understood  that  the 
learned  judge  had  told  them  that  the  minority  ought  to 
yield  to  the  majority,  but  we  cannot  know  this.  Four  or 
five  hours  would  have  looked  more  like  conviction,  but 
there  can  be  no  particular  time  limited  or  required  for 
-that  purpose. 
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183S. 


Everett 

V, 
Y0U£LLS. 


Parke,  J. — I  am  altogether  of  the  same  opinion. 

Rule  discharged. 


Doe,  on  the  several  Demises  of  James  Dearoen,  Esq. 
the  Hon.  Augusta  Ada  Byron,  Sir  John  Cam  Hob- 
house,  and  others,  v.  James  M aden,  Esq. 

JlHIS  was  an  action  of  ejectment,  brought  by  the  lord  of  Grant  (before 
the  manor  of  Rochdale,  in  the  county  of  Lancaster,  to  « of  that  pas* 

recover  possession  of  a  parcel  of  land  which  had  been  in-  ture  which  is 
...  called  Brand- 

ctosed  about  s»teen  years  from  an  open  common  called  ^ood  to  feed 

Tpoter  Hill  and  Reapes  Moss,  in  the  parish  of  Rochdale,  ^l^^jr  ,^t>^~ 
wJiieb  he  claimed  as  part  of  the  waste  of  his  manor.     The  that  the  gran- 
cause  came  on  for  trial  before  Mr.  Baron  Gurney,  at  the  !fhl*eb  that 
LaMCMter  spring  assizes,    1833,  when   it  appeared   that  pasture  100 

cows       Bv 

Tooter*  Hill  and  Reapes  Moss  were  part  of  a  tract  of  land  deed  of  25 

caUed  Brandwood,  and  the  question  to  be  determined  was.  ^^'  ^>}^,® 

owner  of  the 
whether  Brand  wood  was  part  of  the  manor  of  Rochdaia.      feemnted 

,.iThe  ptain  tiff,  made  out  his  title  in  the  following  man*  "JJ^j^rt^u*' 
nev:-*-Mf.  Dtardtn,  at  the   present  time,  is  lord  of  the  should  be 
manor,  of  Rochdale.     In  the  27th  year  of  her  reign.  Queen  g^nte€»°«\o* 
Elizabtih  granted  the  manor  of  Rochdale  to  Sir  John  inclose  the 
Byron  for  a  term  of  years.     By  this  grant  it  appeared  that  ^^^  {q  reduce 
Queen  Elizabeth  was  aetsed  of  the  manor  in  right  of  the  i^  ^^  cuUiva« 

.  tion,  or  to 

Duchy  of  Lancaster.     In  1625,  Charles  the  First  granted  make  any 

other  profit 
thereof."    Held,  that  the  grantees  were  to  be  presumed  to  have  been  in  possession  at 
the  time  of  the  second  grant,  and  that  it  operated  as  a  release  of  the  fee. 


Dm 
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1893.  the  maDor  of  Rochdale  to  Edward  and  Robert  Rawueif  m 
fee,  Edward  Ramsey  survived  Robert,  and  conveyed  the 
manor  to  Sir  Robert  Heath  in  fee ;  Sir  Robert  Heath,  ifi 
Mad£8*  13  Cur.  l>  conveyed  it  to  Sir  John  Byron  in  fee*  The 
manor  remained  in  the  Bymn  family  until  1888,  when  it 
waa  conveyed  by  Sir  J.  Cam  Hobhouse  and  others,  the 
trustees  under  the  viriU  of  the  late  Lord  Byrofig  to  Jamee 
Dearden,  since  deceased,  and  Jame$  Dearden,  one  of  thfe 
lessors  of  the  plaintiflf,  is  his  heir  at  law.  Grants  by  the 
former  owners  of  the  manor  from  time  to  time,  of  parcels 
of  Brandvrood,  to  hold  by  copy  of  court  rolli  to  various 
persons,  and  amongst  others  to  some  of  the  family  of  the 
Holies,  were  produced,  and  various  acts  of  ownership  in 
Brandwood  were  shewn  to  liave  been  exercised  by  the 
moorlookers  of  the  lords  of  the  manor  of  Rochdale.  The 
lessor  of  the  plaintiff  further  proved  that  Brandwood  was 
within  the  parish  of  Rochdale,  and  that  the  manor  and 
parish  of  Rochdale  were  reputed  to  be  co-extensive. 

In  answer  to  this  case,  the  defendant  proved  the  fol- 
lowing facts  and  documents:— 12c^er  <je  Zcrc^  was  aeised 
of  the  manor  of  Rochdale  and  of  Brandwood,  and  tnade 
a  grant  to  the  abbot  and  monks  of  Stanlawe*  The  ori«* 
ginal  of  this  grant  could  not  be  found,  it  was  therefore 
proved  by  a  copy  found  in  an  ancient  cbartulary  of  Ih^ 
abbey  of  Wlialiey  (a),  in  the  possession  of  Earl  Howe,  the 
owner  of  the  scite  of  the  abbey.  The  following  is  n  copy 
of  the  translation  read  at  the  trial : 

^'  Know  all  men,  as  well  present  as  future,  that  I 
Roger  de  Lacy,  constable  of  Chester,  have  given  and 
granted,  and  by  this  my  present  charter  have  confirmed  to 
God  and  the  Blessed  Mary,  and  to  my  abbot  and  monks 
of  the  blessed  place  of  Stanlawe,  four  oxgangs  of  land  in 
Rochdale,  in  the  township  which  is  called  Castleton,  with 
all  their  appurtenances,  with  common  of  the  whole  town- 
ship of  Rochdale,  free  and  discharged  from  all  senricei 
exaction  and  custom,  belonging  to  me  or  my  heirs  for  eter. 

(a)  Tlie  abbot  and  monks  of  Stunlawe  were  remored*  about  the  yeaf 
I989|  to  Whailey,  in  Lancashire. 
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Also  I  have  given  to  them,  in  my  forest,  that  pasture  which 
is  called  Brandwood,  to  feed  their  animals,  by  the  divisions 
under  mentioned,  to  wit,  from  Gorsichelache  to  Cafao« 
pheved,  find  so  as  the  Cuhope  descends  to  the  Irewill,  and 
so  Irewill  to  Fulbachope,  then  going  up  to  Saltergate, 
then  to  Hamstalesclough,  and  so  to  Denesgreve,  atid  so  by 
the  top  of  the  Moss  to  Cubehep  to  Gorsichelache.  Also 
the  aforesaid  monks  shall  hate  in  that  pasture  100  tows, 
with  the  offspring  of  two  years.  And  if  I  shall  hate  cattle 
there,  their  cattle  shall  feed  and  go  far  and  wide,  wheresO" 
ever  mine  feed  and  go.  And  I  forbid  any  of  my  bailifFs  or 
servants  to  offer  to  my  said  monks  or  their  men,  any  trouble 
or  grievance,  or  by  injuring  their  animals  to  unjustly  dis- 
tress them.  And  I  and  my  heirs  will  faithfully  warrant 
this  my  gift  to  my  aforesaid  monks  against  all  men.  To 
these  being  witnesses.  Lord  Turgesius,  Abbot  of  Kyrke-* 
stall  (tf);  Richard  de  Chester,  Eustace  of  Chester,  my  bro- 
thers; Robert  Wallenses,  William  de  Longvillers,  Hugh 
de  Spencer,  Thomas  de  Spencer,  Hugh  de  Dutton,  Adam 
de  Dutton,  Jeoffrey  their  brother,  Hendon  de  Longvillers, 
Henry  Waliens,  Jeoffrey  Pincema,  Master  Walter  the 
physician,  Robert  the  clerk,  Henry  Goodman,  and  many 
others/' 

By  the  record  of  a  suit  before  the  justices  of  Eyre,  iti 
Lancaster,  in  17  Edw.  S,  between  the  then  Abbot  of  Whalley, 
plaintiff,  and  the  forester  of  the  forest  of  Penhul,  respect- 
ing a  claim  of  puture  {b),  made  by  the  forester,  it  appears 
that  the  jury,  amongst  other  things,  found  that  in  the  reigfi 
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(a)  Thfra  is  oo  data  to  tfait 
charter,  but  it  appears  from  the 
circamstance  of  Tui^esius  being 
a  vHtness  to  H,  that  it  was  made 
bafore  tba  yaar  1409,  for  TtiifgesiiM 
was  succeeded  by  Heliaa,  as  abbot 
of  Kirkstall,  and  Helias  was  abbot 
in  Che  year  1209. 

{¥)  Future  is  a  right  of  taking 
a  ponioa  of  victuals  and  proven- 
der from  the  tenants  of  a  certain 
district,  4  Inst.  307.    la  the  re- 


cord of  this  soit  the  Abbot  of 
Whalley  compbiiiied  that  the  fo- 
rester had  charged  the  manor  of 
Brandwood  by  claiming  fhefe 
**  oertaia  puture  lor  himself  aod 
Jiis  four  foresters,  and  for  bis  horse 
and  one  boy,  to  wit,  for  each 
Tliursday  night  and  for  each  Fri- 
day during  the  whole  year,  lo 
wit,  victuals,  as  well  meat  as  drinl^j 
at  the  costs  of  the  said  abbot's 
aforesaid  manor,^ 


Dob 
Madsit. 
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1833.'  of  King  Johnj  Roger  de  Ltict/,  by  the  deed  which  has  been 
above  set  out,  gave  Brandwood  to  the  Abbot  of'Stanhiv^, 
under  which  the  abbot  was  seised,  and  that  in  the  time  of 
Hen,  3,  the  then  abbot  first  built  houses  in  Brandwood, 
and  brought  into  cultivation  a  great  part  thereof. 

The  estate  of  Roger  de  Lacy  devolved  to  Uenryi  Earl, 
and  afterwards  Duke,  of  Lancaster,  who,  in  the  26  Edw,  3, 
having  had  a  dispute  with  the  abbot  and  nioirks  as  lo  the 
extent  of  their  rights  in  Brandwood,  made  a  release 
to  the  Abbot  of  Whalley  by  a  deed,  of  which  the  following 
is  a  copy  of  the  translation  read  at  the  trial,  and  which  was 
proved  in  the  same  way  as  the  grant  of  Roger  de  Lacy. 

**  To  all  to  whom  this  present  writing  indented  shall 
come,  Henry,  Earl  of  Lancaster,  Derby,  Leicester,  and 
Lincoln,  Steward  of  England,  greeting.  Know  ye  that 
whereas  the  Lord  Roger  de  Lacy,  Constable  of  CtioMer, 
of  good  memory,  and  our  predecessor  of  the  Lordship  of 
Blakburnshire  and  of  Rochedale,  formerly  had  gtven^  and 
granted  by  his  deed,  which  we  have  seen,  amorig  other 
things,  to  God  and  the  Blessed  Mary,  and  to tlte abbotond 
monks  of  the  Benedictine  place  of  Stanlawe,  tbe  |n*ede- 
cessors  of  the  abbot  and  convent  of  Whailey,  that  pasture 
which  is  called  Brandewoode,  in  his  forest,  by  the  divisions 
under  mentioned,  that  is  to  say,  [here  the  boundary *line 
was  described  as  in  the  former  charter,]  freed  and  4is- 
charged  from  all  secular  service,  custom  and  exaction.  We, 
Henry,  the  aforesaid  Earl,  of  our  certain  knowledge  aitd  of 
our  special  favour,  approve,  ratify,  and  as  mueb  as  iii  as 
lies  confirm  the  aforesaid  gift  and'  grant.  We  willing,  nhbre* 
over,  on  account  of  the  devotion  which  we  have  to  tbe 
mother  of  God,  the  glorious  Virgin,  and  the  special  affec- 
tion which  we  bear  to  the  person  of  our  brother,  John  de 
Lindelaye,  abbot  of  the  said  house  of  Whailey,  to  do  to  the 
said  abbot  and  convent,  and  their  successors,  the  greater 
favour  in  this  behalf,  have  remised,  released,  and  altogetlier 
have  quit  claimed  for  us  and  our  heirs  to  the  said  abbot 
and  convent  of  Whailey,  and  their  successors  for  ever,  all 
the  right  and  claims  which  can  belong  to  us  or  our  heirs,  by 
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any  title  whatsoever^  within  the  pasture  aforesaid^  so  that  t83S. 
henceforth  the  said  abbot  and  convent  may  have  and  hold  -  ~ - 
the  said  pasture  in  severalty,  exonerated,  freed  and  di$-  v. 

charged^  As  well  from  puture  of  the  foresters  of  us  and  our  ^a»A<'* 
heirs  as  from  agistments,  or  any  putting  of  cattle  on .  the 
pasture  aforesaid  by  us  or  our  heirs,  or  the  servants  of  us 
or  our  heirs,  and  from  all  other  sei  vices,  exactions  and 
demands  whatsoever.  i\nd  that  it  may  be  lawful  for  the 
said  abbot  and  convent^'  and  t/ieir  successors,  to  inclose  the 
said  pasture,  and  to  reduce  it  to  cultivation,  or  to  make 
any  other  profit  thereof  at  their  free  will,  without  contra- 
diction or  impediment  of  us  or  our  heirs,  saving  to  us  and 
our  heirs  in  the  aforesaid  pasture  our  right  to  hunt,  without 
injuring  or  troubling  the  said  abbot  and  convent,  or  their 
sscoessors  attd  servants.  [Then  followed  a  release  for  forty 
acres  of  waste  in  Blackburn,  and  seven  acres  of  waste  in 
Qastletoil.]  And  we  the  said  Henry,  the  aforesaid  earl, 
and  our  heirs,  will  warrant,  acquit,  and  for  ever  defend  all 
the  aforesaid,  pasture  and  waste,  approved  as  aforesaid  to 
llie  said  abboit  aad  convent,  and  their  successors,  in  form 
afbffcsaid,  against  all  people.  In  witness  whereof  we  the 
'said  Earl  Henry  have  put  our  seal  to  the  part  of  this  in- 
dented writing,  remaining  in  the  power  of  the  aforesaid 
abbot  and'convent.  And  the  said  abbot  and  convent  to  the 
part  of  the  same  writing  indented,  remaining  with  us,  have 
^ut  their  common  seal.  To  these  being  witnesses,,  Master 
H«nry  de  Walton,  archdeacon  of  Richmond;  Hugh  de 
Berewicky  our  steward;  Henry  de  Trafford,  Adam  de 
Hoghton,  Nicholas  le  Botiller,  William  de  Clifton,  knights; 
Richard  de  Rhad,  William  Laurentz,  John  de  Alnetham, 
and  others.  Given  at  our  manor  house  of  the  Savoy,  near 
London,  tlie  20th  day  of  February,  in  the  twenty-fifth  year 
of  the  reign  of  King  £dward  the  Third,  from  the  conquest 
of  England,  but  in  his  reign  of  France  the  twelfth.'' 

In  the  S8th  year  o(H.  S,  John  Paslow,  Abbot  of  Whailey, 
was  attainted  of  high  treason,  and  Brand  wood  was  seised 
into  the  hands  of  the  crown.  In  the  33  //.  8,  the  king, 
in  consideration  of  641/.,  granted  Brand wood^  with  other 
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1833.  property  J  to  Sir  Tkos*  HoUe,  reserring  a  rent  of  51.  lls.id. 
The  property  remained  in  the  family  of  Holte  until  the 
reign  of  Charles  the  Second,  when  it  was  sold  in  various 
parcels;  and  it  appeared  that  from  that  period  Tooter's 
Hiil  and  Reapes  Moss  had  been  exclusively  enjoyed  in* 
pasture  by  the  owners  of  four  ancient  tenements,  who,  to 
the  year  181£,  agreed  to  divide  it,  and  subsequently  in** 
closed  the  wiiole  of  it.  Of  one  portion  of  this  indosure 
the  defendant  is  the  possessor. 

The  learned  judge,  with  reference  to  the  charters^  toM 
the  jury  that  they  would  operate  as  a  severance  of  Brand* 
wood  from  the  manor  of  Rochdale,  as  the  fee  in  Brand- 
wood  passed  by  them  to  the  abbot  and  monks  of  Stanlawe, 
and  that  if  Brandwood  was  once  severed  from  the  manw, 
it  could  never  again  become  united ;  that  as  the  manor 
of  Rochdale  was  held  by  the  king  in  right  of  the  Duchy 
of  Lancaster,  at  the  time  of  the  attainder  of  the  Abbot  of 
Whalley,  and  as  the  possessions  of  the  abbot  were  seised 
by  the  king  in  right  of  the  crown,  Brandwood  could  not 
unite  with  the  possessions  of  the  duchy,  although  both 
were  in  the  hands  of  the  crown  at  the  same  time,  since,  by 
a  statute  passed  in  the  first  year  of  Henry  4,  it  was  de- 
clared that  the  possessions  of  the  duchy  should  be  and 
remain  severed  from  the  crown  (a).  The  jury  found  ft 
verdict  for  the  defendant. 

F.  Pollock  now  moved  for  a  rule  nisi  for  a  new  trial, 
on  two  grounds.  First,  that  the  verdict  was  against  the 
weight  of  evidence;  and  secondly,  on  the  ground  of 
Uiisdirection  by  the  learned  judge.  There  was  misdirec* 
tion  in  respect  of  the  legal  effect  of  the  two  charters  or 
deeds  which  were  given  in  evidence.  The  one  was  made 
633  years  ago  by  Roger  de  Lacy,  and  the  other  by 
Henry  Earl  of  Lancaster,  in  the  £5  Edw.  B.  This 
latter  charter  could  have  no  greater  operation  thati  a 
deed  made  by  any  other  individual,  as  Lancaster  was  not 

(a)  Stated  in  4  lost.,  905,  to  be  calftt  Lancaitric  a  corool  aatfao- 
Ro.  Pan  1  £/en.4,  intituled  ^  Cartas  ritate  Pariiameiita,  aaiio  ngni  su) 
Regis  Hen.  4,  de  separatione  Du-     priixio. 
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er«Glecl  into  a  county  palatine  until  the  60  Edw.  3.    By        1893. 
that  deed  tt6thing  more  passed  to  the  Abbot  of  Whalley 
than  a  right  of  pasture*    The  grant  of  lioger  de  Lacy  n, 

coavtyed  only  a  right  of  pasture,  and  the  deed  of  Henry  Vade». 
Earl  of  Lancusttr  was  only  a  confirmation  or  release  of  the 
right  of  pasture  granted  by  the  charter  of  Roger  de  Lacy. 
This  will  appear  upon  an  eiamination  of  the  charters* 
The  charter  of  Henry  Earl  of  Lancaster  gave  a  licence 
to  inclose  the  land,  and  prevented  the  vexatious  interfer- 
eaea  6i  the  earl's  forrestersi  but  by  it  the  soil  did  not  pass. 
When  the  Abbot  of  Whalley  was  executed,  the  posses- 
sions of  the  abbey  devolved  to  the  crown,  and  therefore  if 
Brandwood  had  been  severed  from  the  manor  of  Rocli^ 
dale  it  would  be  re«annexed|  as  the  manor  of  Rochdale  was 
the*  vested  in  the  crown.  The  crown  took  the  lands  of 
the  abbey  jure  ducat&s>  and  not  jure  coroius. 

in  the  course  of  this  term  the  Chief  Justice  delivered 
the  judgment  of  the  Court  as  foUows : 

In  this  case  a  motion  for  a  rule  nisi  for  a  new  trial  was 
made  by  Mr.  Pollock,  on  two  grounds. 

1  St.  That  the  verdict  was  against  the  weight  of  evidence. 

^.  That  tlie  learned  judge  misdirected  the  jury  with 
respect  to  the  legal  effect  of  two  instruments,  one  a  deed  of 
Roger  de  Lacy  to  the  abbot  and  monks  of  Stanlawe,  the 
other  of  the  Eari  of  Lancaster  to  the  abbot  and  convent  of 
Whalley. 

With  respect  to  the  first  objection,  we  have  had  an 
opportunity  of  conferring  with  my  brother  Gurney,  who 
thinks  the  verdict  was  not  against  the  weight  of  evidence, 
and  is  satisfied  with  it. 

As  to  the  second  objection,  it  was  urged  that  neither  of 
the  deeds  could  operate  to  convey  the  soil  of  the  pasture  of 
Brandwood,  and  that  the  learned  judge  was  wrong  in  dis- 
rooting the  jury  that  they  could.  (The  learned  Chief  Justice, 
after  reading  the  two  grants,  thus  continued) : — ^The  first 
of  these  is  in  ambiguous  terms :  if  it  had  been  confined  to 
a  grant  of  "  that  pasture  which  is  called'^  Brandwood,  it 
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would  have  conveyed  the  soil/  but  the  context  seems  to 
confine  the  grant  to  that  of  a  right  of  conimon^nly. 

The  second  instrument  is  in  less  ambiguous  terms.  We 
think  it  was  clearly  the  intention  of  the  grantor  to  pass  a 
separate  interest  in  the  soil,  and  not  a  mere  right  of 
common ;  but  there  are  no  words  to  make  the  deed  to 
operate  as  a  feoffment,  with  livery  of  seisin  (a). 

There  is,  however,  no  difficulty  in  presuming  that  the 
abbot  and  convent  were  in  possession  at  the  time  of  the 
deed,  which  would  make  it  operate  as  a  conveyance  by  way 
of  release  (6);  and  we  think  this  ought  to  be  done  in  favour 
of  the  possession  in  modem  times,  the  land  having  been  ac- 
tually inclosed  for  1 6  years,  and  proved,  by  uncontradicted 
evidence,  to  have  been  exclusively  pastured  upon  by  the 
owners  of  liiree  estates,  as  far  back  as  living  memory  went. 

We  think,  therefore,  that  there  should  be  66  riile. 

Rule  refused. 


(a)  After  20  years  quiet  pos- 
session, livery  of  seisin  will  be 
presumed,  Bee$  v.  Uoyd,  Wigfitw. 
123;  Ljfford  v.  Ccaard^  1  Vern. 
196;  Vin.  Abr.  tide  Feoffment, 
p.  205;  Bull.  Nisi  Prius,  256  a.; 
Doe  V.  The  Marquii  of  CievC' 
^iid,4M.&R.a66. 

.  (b)  In  case  39,  Leonard  Rep. 
part  3,  p.  16,  it  is  said,  **  If  he  in 
the  reversion  upon  a  lease  for 
years  grants  his  reversion  to  his 
lessee  for  years  by  words  of  dedi 


conceMti  and  Jeoffavi,  and  a  letter 
of  attorney  is  made  to  make  livery 
of  seisin,  the  donee  cannot  take 
by  the  livery,  for  ditCi ihe  l««iee 
hath  the  reversion  pre^ntly.^ 
From  this,  it  would  appear,  that 
if  it  be  assumed  th'At  tl ie  abbbi!  and 
convent  were  in  possessioD  ot  Uia 
time  of  the  making  of  the  second 
charter,  the  deed  CQuld  not  have 
operated  as  a  feoflfmeut,  although 
livery  of  seisin  had  actolilty  been 
given. 


BoDDiNGTON  and  another  V.  Sch-lbnpkjv^b..   ,  ,  ^i 

The  holder  of  ASSUMPSIT  on  a  cheque  for  830/.  13s.,  and  for  go<!>ds 
bound  to  pre-  ^^^  ^"^  delivered.  At  the  trial  in  London,  at  the  siltmgs 
sent  it  for  Day- after  Trinity  term,  1832,  before  Lord  Tenterdeti' C.J.:it 

ment  on  the 

day  following  that  on  which  he  recei?es  it.  But  if  he  pay  it  to  his  bankers  before  the 
time  at  whicii  the  bankers,  by  presenting  it  at  the  clearing  house,  might  oblam  pay* 
ment  on  the  same  day,  the  drawer  is  not  discharged  by  their  omitting  so  to  present  it, 
although,  according  to  the  custom  of  London,  it  may  be  imperative  upon  the  bankers, 
01  beiween  them  and  their  cuitomen,  so  to  present  it. 
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appeared  that  the  plaintiffs  had  sold  to  the  defendant  24        isss. 
hogsheads  of  sugar^  to  be  paid  for  on  Monday  the  28th  of      ^^^-^^ 
March,  1831.    Upon  Saturday  the  26th  March  the  de-   ^'*"^«^^"'' 
fendant  called  upon  the  plaintiffs  and  gave  them  a  cheque   Schlemcker. 
upon  his  bankers,  Messrs.  Bond  and  Paiiisall,  across  the 
face  of  which  he  had  written  the  names  of  Messrs.  Martin, 
Stone  and  Co.,  who  were  the  bankers  of  the  plaintiffs. 
This,,  according  to  the  custom  of  bankers,  rendered  it  ne- 
cessary for  the  plaintiffs  to  pay  the  cheque  into  the  bank 
of  Martin,  Stone,  and  Co.,  in  order  that  they  might  pre- 
sent it  for  payment,  since  to  them  alone,  according  to  the 
custom,  a  cheque  so  crossed  would  be  paid.  The  plaintiffs 
sent  it  to  Martin  nnd  Co.  about  seven  minutes  before  four 
o'clock.      It  19  an  established  practice  amongst  the  London 
bankers  to  pieet  by  their  clerks  each  day  at  a  place  called 
the  Clearii^g  Hou8^„  for  the  purpose  of  exchanging  cheques 
and  paying  anc^  receiving  any  balances  due  from  or  to  each 
other.     If  a  cheque  is  not  at  the  clearing  house  before  four 
o'clock,  it  is  not  paid,  but  it  is  usual  for  the  bankers  to  send 
cheques  after  five  o'clock  to  the  bankers  on  whom  they  are 
drawn,  and  have  them  marked  by  them.    The  bankers,  by 
marking '  the  cheque,  undertake  to  pay  the  amount.     A 
cheque^  before  it  is  taken  to  the  clearing  house,  has  to  be 
entered  in  two  books  at  the  least,  generally  in  three,  and  it 
requires  a  short  time  for  the  clearing  clerk  to  enter  the 
cheque  at  the  clearing  house.     Mr.  Stone,  who  was  a  part- 
ner in  the  house  of  Martin  and  Co.,  stated,  that  upon  the 
day  when  this  cheque  was  paid  in,  from  about  seven  or 
eight  minutes  before  four  o'clock,  and  after  four  o'clock, 
no  less  than  91  drafts  were  paid  into  the  banking  house  of 
Martin  and  Co.,  and  in  consequence  this   draft  and  90 
otjtiers  were  not  cleared  on  that  day:  that  had  a  ■  single 
cheque  only  been. paid  in  at  seven  minutes  to  four  o'clock, 
there  would  have  been  time  to  send  it  to  the  clearing  house 
by  four  o'clock,  and  to  have  got  it  paid.    On  the  Monday 
following  Bond  and  Pattisall  stopped  payment,  and  subse- 
queiitly  became  bankrupts,  and  the  cheque  was  therefore 
pot  paid  by  them.     On  the  Saturday,  and  at  the  time  they 
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f  topped  paymenti  they  had  more  money  in  their  handi  be* 
r,  ioiieinff  to  the  defendant  than  the  amount  of  the  cheque* 

BODDIHCTOir  °     **  .       ^ 

V.  Lord  Tenierden,  C.  J.  told  the  jury  that  the  question  for 

ScHLENCKER.  ^j^^^  ^  determine  waa,  whether  Mesars.  Martin  and  StoM 
had  time  to  make  the  necessary  entries  and  send  the  clieque 
to  the  clearing  house:  that  if  they  had  not  sufficient  time  to 
do  that,  the  defendant  was  liable  |  that  it  was  immaterial  to 
the  question  in  the  cause  that  the  cheque  was  sent  to  Band 
and  Paitiiall  after  five  o'clock  and  marked,  and  that,  if  they 
believed  Mr.  Stone,  the  plaintiffs  were  entitled  to  their  veiw 
diet.    The  jury  found  a  verdict  for  the  defendant 

In  Michaelmas  term  last  Sir  Jame$  Scarlett  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  that  the  case  had  not 
been  properly  presented  to  the  jury ;  against  which, 

Campbellf  S.  G.,  and  Comyn,  now  showed  cause.  Justice 
has  been  done  by  the  verdict.  The  loss  falls  upon  Martim 
and  Co.,  through  whose  negligence  it  was  that  the  cheque 
was  not  paid.  The  defendant  is  discharged,  and  Martin 
and  Co  must  give  credit  to  the  plaintiffs ;  for  they  )ia«e 
made  the  cheque  their  own,  and  must  take  their  dividend 
under  the  bankruptcy  of  Bond  BndPattitull.  These  metters 
depend  upon  the  custom.  In  ordinary  cases  the  bolder 
of  a  cheque  is  bound  to  present  it  on  the  following  day, 
and  if  he  neglects  to  do  so,  and  the  bankers  fail,  having 
money  of  the  drawer's  in  his  hands,  the  loss  falls  on  the 
holder.  This  is  so  simply  because  such  is  thectis/ont*  In 
this  case  the  custom  proved  was,  that  if  a  crossed  cheque  is 
paid  by  a  debtor  to  a  creditor  in  the  city  of  London,  and 
the  creditor  pays  it  to  his  banker  on  the  same  day,  so  tbbt 
it  may  be  sent  to  the  clearing  house  before  four  o'clock,  it 
must  be  presented  there,  otherwise  in  case  of  a  failure  by 
the  debtor's  banker  before  the  close  of  the  following  day, 
the  debtor  is  discharged.  It  is  true  that  the  holder  might 
have  retained  the  cheque  until  the  following  day,  but  if  a 
bill  be  drawn  payable  at  two  months,  though  the  holder  is 
not  bound  to  present  it  until  the  expiration  of  such  time, 
yet  if  he  elects  to  present  it  earlier  and  it  is  dishonoured, 
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and  he  gives  no  notice,  the  drawer  is  discharged.  The  j833. 
question  whether  the  bankers  presented  in  due  time,  is  a  ^*-«"n^^x^ 
mixed  question  of  law  and  fact.  In  jippteion  v.  Sweei^  opuioToa 
(i^le{a),  a  bill  payable  in  London  on  demand  was  given  to  Schlekcker. 
tbq  plaintiff  in  l^ndon  at  one  o'clock  in  the  afternoon,  who 
did  not  present  it  till  the  next  morning ;  the  question  was, 
whether  be  had  presented  it  in  time.  Liord  Mansfield  left 
the  point  to  the  jury,  who  found  for  the  defendant;  but  the 
Court  granted  a  new  trial,  considering  the  question  to  be  a 
matter  of  lavir,  which  the  judge  should  have  decided.  The 
jury  found  again  for  the  defendant|  but  against  the  judge's 
direction*  A  second  new  trial  was  granted,  and  the  jury 
again  found  for  the  defendant ;  and  then  the  Court  refused 
to  interfere*  But  in  Hankeyv,  Trotman(b),  the  Court 
bald  that  it  was  a  question  of  fact  whether  the  plaintiff  had 
sufficient  time  for  receiving  the  money,  of  which  the  jury 
were  the  proper  judges.  There  the  case  was,  that  the 
phiintiff,  a  banker,  had  a  billon  the  defendant  to  take  up, 
wbieb  the  defendant  paid  him  by  a  bill  upon  another  banker 
at  twelve  at  noon,  and  the  plaintiff  got  it  marked  for  accept* 
^noe  that  night;  before  the  next  morning  the  banker  on 
whom  the  second  bill  was  drawn  stopped,  and  the  question 
was,  whether  the  plaintiff  or  the  defendant  should  bear  the 
loss,  and  the  jury  found  a  verdict  for  the  defendant.  This 
sbowa  that  the  custom  existed  at  that  time,  and  also 
eatablifhes  its  legality.  It  is  precisely  in  point,  and  has 
not  been  overruled.  This  is  not  inconsistent  with  the 
exist^nee  of  a  general  rule,  that  a  party  has  until  the  follow- 
ing day  to  present  a  cheque,  because  this  is  a  local  custom 
which  is  not  affected  by  the  general  rule.  In  an  insurance 
ease  from  HoHf  the  question  was,  whether  the  policy 
should:  be  construed  according  to  the  custom  at  Lloyds,  or 
thl^  Matom  of  Ireland.  It  appears  from  that  case,  a  local 
custom  as  to  policies  may  be  good.  ILittledale,  J.  How 
far  does  this  custom  extend  i]  It  extends  to  all  persons 
who  attend  the  clearing  house.     Robion  v.  BenneU  (c)  will 

(e)  Bayley  on  Bills,  4  ed.  p.  192.       Bills,  4  ed.  p.  193. 
(6)   1  W.  Bla.  1 ;  Bayley  on         (c)  2  Taunt.  388. 
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1833.  be  relied  on  by  the  other  8ide«  In  that  case  the  defendants, 
^^^^^^^  on  the  1 1  th  September,  between  one  and  two  o'clock,  gave 
DDfNOTON  ^^  ^^^  plaintiffs  a  cheque  upon  Bloxam  and  Co.  their  bankers, 
ScnLENCKER.  j„  payment  for  goods.  The  plaintiffs  lodged  the  cheque 
with  Messrs.  Harrison,  their  bankers,  a  few  minutes  after 
four,  and  they  presented  it  between  five  and  six  to  Bloj^am 
and  Co.,  who  marked  it  as  good ;  the  custom  was  proved 
as  here.  On  the  l^th  at  noon,  Harrison's  clerk  took  this 
cheque  to  the  clearing  house,  but  no  person  attended  for 
Bloxam  and  Co.,  who  had  stopped  payment  at  nine  on  that 
morning,  and  the  cheque  was  therefore  treated  tis  dis* 
honoured.  The  plaintiffs  on  going  with  the  check  to 
Harrisott\  passed  Bloxam's  house.  The  Court  held  that 
there  had  been  no  laches  in  the  plaintiffs  in  not  presenting 
the  cheque  to  Bloxam  and  Co.  on  the  1 1th  for  payment, 
or  in  his  bankers  for  not  presenting  it  at  the  banking  house, 
but  merely  at  the  clearing  house^  and  gave  judgment  for 
the  plaintiffs.  There  the  holder  had  done  every  thing  that 
was  required  of  him^  and  the  banker  was  guilty  of  no 
laches,  for  the  cheque  had  been  paid  in  after  four  o'clock. 
[Liiiledale,  J.  Do  you  extend  your  custom  to  all  cheques, 
or  merely  to  those  that  are  crossed  ?  It  does  not  appear  that 
in  Robson  v.  Bennett  the  cheque  was  crossed.]  To  those 
only  that  are  crossed.  If  in  Robson  v.  Bennett  it  had  been 
proved -that  in  point  of  fact  the  custom  was  to  present 
cheques  that  are  paid  in  after  four  o'clock,  or  if  the  cheque 
in  that  case  had  been  paid  in  before  four  o'clock,  it  is  pro- 
bable that  the  decision  would  have  been  different,  and 
therefore  the  case  is  even  an  authority  in  favour  of  the  de- 
fendant. Lord  Tenterden^  at  the  trial,  thought  the  custom 
so  well  established,  that  he  tt>ld  the  jury  that  their  verdict 
would  depend  upon  the  credit  which  they  gave  to  the  evi- 
dence of  Stone,  as  to  the  sufficiency  of  the  time.  [Parke,  J. 
There  is  no  doubt  that,  as  between  the  banker  and  his  cus- 
tomer, the  banker  is  bound  to  present  a  crossed  cheque  on 
the  same  day.  If  the  defendant,  Mr.  Schlencker,  had  been 
sued  upon  the  cheque  by  Messrs.  Martin  and  Co.,  the 
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question  might  have  arisen  :  but  it  is  a  very  difFerent  ques-         1833. 
tion  as  between  debtor  and  creditor.    The  distinction  should    ^  '"•"v"^^ 

BODDINOTON 

have  been-  pointed  out  between  such  custom  as  between  a  «. 

banker  and  his  customer,  and  as  between  debtor  and  creditor.]  ScntEKCKER. 
This  is  a  bill  of  exchange  payable  to  bearer  on  demand^ 
and  if  the  bank'ers  receive  it,  they  make  it  their  own. 
[PurAre,  J.  Suppose  it  had  been  a  bill  of  exchange  to  be 
presented  at  any  time  during  the  day,  and  the  holder  had 
given  to  his  agent  particular  directions  to  present  it  at 
ten  o'clock,  and  he  had  neglected  to  present  it  till  five,  and 
the  bill  had  been  dishonoured  in  consequence,  would  this 
have  discharged  the  debtor?  Certainly  not.  Then  does 
this  custom  amount  to  any  thing  more  than  a  direction  to  the 
banker,  from  his  customer,  to  present  the  bill  before  a  parti- 
cular time  f  The  two  cases  appear  precisely  similar.]  The 
banker  is  not  a  mere  porter  or  clerk,  who  is  ignorant  of  the 
contents  of  the  bill,  and  is  bound  to  bring  back  the  identical 
notes  vhicfa  he  receives  in  payment  of  the  bill.  Martin  &  Co. 
had  a  lien  upon  the  paper,  and  upon  the  proceeds,  for  any 
debt  diie  from  the  plaintiffs,  and  are  to  give  credit  to  the 
plaintiffs  for  the  amount  of  the  cheque.  If  the  plaintiffs  had 
over-drawn  their  account,  Martin  &  Co.  might  have  re- 
tained the  cheque  for  their  own  benefit.  They  are  the 
holders  of  the  negotiable  instrument,  and  are  liable  for  any 
neglect  committed  by  them.  [Littledale,  J .  The  defend-  '' 
ant  is  in  no  worse  situation  than  if  the  plaintiff  had  sent 
the  bill  on  the  following  day,  as  he  might  have  done.]  It 
is  at  the  option  of  the  holder  of  a  cheque,  whether  he  will 
pre^entiit  on  the  first,  day  or  not.  Here,  the  plaiiitiffs,  by 
sending  the.  cheque  to  tlieir  bankers,  declared  their  option 
to  be  to  present  it  on  the  first  day.  If  the  holder  of  a  bill 
of  exchange  presents  it  before  it  becomes  due,  and  it  is 
dishonoured,  and  he  gives  no  notice,  the  drawer  is  dis- 
charged. [Parke,  J.  The  question  is,  whether  the  custom 
does  exist  or  not.  It  seems  unreasonable.  You  say  that 
as  holders  of  the  instrument,  they  may  -be  liable  for  neglect 
in  not  presenting  it  in  seven  minutes  after  they  receive  it. 

N  N 
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1833.         You  must  clearly  make  out  aa  exemption  in  the  case  of 
^^^^"^"^       bankers,  from  the  general  rule  that  a  party  has  till  the  next 

BoDDIKOTON  .  . 

y^  day   to  present  a  cheque.]      The  question  of  negligence 

ScBLEKCKERi  by  Murim  was  a  pure  question  of  fact  for  the  jury  to 
decide  upon.  The  jury  were  well  aware  of  all  the  circum- 
stances. It  is  to  be  hoped  that  if  the  custom  exists,  as  the 
jury  clearly  thought  it  did,  it  will  become  an  established 
rule,  that  where  a  cheque  by  the  custom  ought  to  be  paid 
on  the  same  day,  if  presented  in  time,  the  loss  happening 
through  negligence  shall  be  borne  by  the  negligent  party. 
It  is  apprehended  that  the  rule  is  not  really  unreasonable. 
The  clearing  bouse  is  well  known,  the  banker  knows  the 
custom  as  to  the  cheques,  and  it  is  well  known  that  cheques 
are  frequently  paid  in  before  a  particular  time,  for  the 
express  purpose  of  getting  them  paid  on  the  same  day. 

Sir  J.  Scarlett,  contrd,  was  stopped  by  the  Court. 

Denman,  C.  J. — We  do  not  see  any  possible  prejudice 
arising  to  the  defendant  by  saying  that  the  custom,  as 
between  debtor  and  creditor,  ought  to  be  much  better 
established  than  it  has  been. 

LiTTLEDALE,  J. — The  custom  may  be  very  well  esta- 
blished as  between  the  bankers.  It  may  be  a  convenient 
arrangement  as  between  them,  and  they  may  bind  one 
another  by  it;  not,  however,  so  much  on  the  ground  of 
custom  as  of  laches.  That,  however,  is  not  at  present  for 
our  consideration.  I  cannot  help  observing  in  this  case, 
that  the  banker  ought  to  have  sufficient  time  to  enter  the 
cheque  in  his  books,  and  send  it  to  the  clearing  house, 
and  that  seven  minutes  is  much  too  short  a  time  for  that 
purpose.  I  cannot  see  why  the  plaintiffs  should  not  have 
until  the  next  day  to  send  it  in.  The  holder  of  a  cheque 
is  bound  to  send  it  in  within  a  reasonable  time,  and  the  law 
has  said,  that  until  the  close  of  the  banking  house,  on  the 
next  day,  is  a  reasonable  time.    This  being  the  general 
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rule,  I  cannot  see  why  this  custom  should  be  binding  upon        1833. 
the  holder  of  any  cheque.  v^v*^/ 

^  BoDDINOTOV 

9, 

Parke,  J.— I  am  entirely  of  the  «ame  opinion.  It  is  ^«"»<^«^»- 
very  dear  that  there  should  be  a  new  trial,  on  the  ground 
that  the  case  has  not  been  presented  to  the  jury  in  the 
proper  way.  There  is  no  doubt  that  in  every  case  of  a 
cheque  being  given  by  a  debtor  to  a  creditor,  he  has  till 
the  next  day  to  present  it.  But  it  is  said  that  there  is  a 
custom  qualifying  the  general  rule.  If  there  be  such  a 
custom  as  is  contended  for,  the  evidence  of  it,  as  between 
debtor  and  creditor,  should  have  been  clearly  presented  to 
the  jury.  If  it  had  been  so  presented,  I  think  that  the 
jury,  finding  such  a  custom  upon  the  evidence,  would  have 
come  to  a  wrong  conclusion.  It  is,  I  think,  an  unreason- 
able custom.  It  is  said  that  if  a  debtor  gives  a  cheque  to 
a  creditor,  and  he  goes  to  the  banker  with  it  a  few  minutes 
before  the  clearing  hour,  and  the  banker  does  not  get  it 
paid  on  that  same  day,  the  creditor  may  be  in  a  worse 
situation  than  if  he  had  paid  it  in  on  the  following  morning, 
which,  according  to  the  general  rule,  he  might  have  done. 
The  custom  must,  however,  be  stated  in  one  of  these  two 
ways,  either  the  banker  by  taking  the  bill  makes  it  his  own 
and  must  present  it,  perhaps,  within  a  few  minutes  after 
he  has  received  it,  or  bear  the  whole  risk  of  the  nonpay- 
ment of  it,  which  is  unreasonable;  or  the  custom  is  to  be 
regarded  as  evidence  of  a  special  direction  to  the  banker, 
by  the  customer,  to  pay  in  the  cheque  at  a  certain  time, 
and  if  it  is  not  paid  in,  the  banker  is  liable  for  his 
negligence  in  not  complying  with  the  directions  of  his 
customer.  This  latter  mode  of  stating  the  custom  brings 
the  case  to  that  which  I  mentioned  in  the  course  of 
the  argument,  of  a  bill  directed  by  the  principal  to  be 
presented  before  the  last  hour  of  the  day  on  which  it 
becomes  due.  This  I  consider  to  be  the  whole  effect 
of  the  evidence.  I  must  say  that  I  think  it  infinitely 
better  to  abide  by  the  general  rule,  as  between  debtor  and 

N  N  2 
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1833.  creditor,  that  the  creditor  has  the  whole  of  the  next  day  in 

.^'^^'^^'^  which  to  present  his  cheque.      The  rule  must  therefore 

BODDINGTOK 

V,  be  made    absolute,   because   the    case  was   not  properly 

ScaLENCKEB.  presented  to  the  jury. 

Rule  absolute  without  costs. 


A  tenant 
whose  term 
had  expired 
was  held  to 
be  entitled  to 
compensation 
for  good -will, 
^  and  for  the 
chance  of  ob- 
taining a  re- 
newal, under 
the  Hunger- 
ford  Market 
Act. 


The  King  v.  The  Hungerford  Market  Company. 
In  the  matter  of  John  Gosling. 

XHIS  was  an  application  for  a  mandamus,  founded  upon 
the  Hungerford  Market  Act  (a).  The  premises  in  respect 
of  which  the  question  arose  were  a  part  of  the  Hungerford 
estate,  and  were  inserted  in  the  first  schedule  of  the  act. 

In  Michaelmas  term  last  F,  Kelly  obtained  a  rule  nisi 
for  a  mandamus  to  the  Company,  to  issue  their  warrant  to 
|he  high  bailiff  of  Westminster,  requiring  him  to  impannel 
a  jury  for  the  purpose  of  assessing  the  damages,  and  recom- 
pence  to  be  given  to  John  Goslings  by  way  of  compensation, 
for  bis  estate  and  interest  in  a  certain  messuage  late  in  his 
occupation,  and  for  the  good-will  of  the  trade  attached 
theretq,  and  for  the  loss,  damage,  or  injury  in  respect  of 
any  interest  whatsoever  for  good«will,  improvements, 
tenant's  fixtures,  or  otherwise,  which  the  said  John  Gosling 
hath  sustained,  or  may  sustain,  by  reason  of  the  passing  of 
the  said  act,  and  of  the  taking  of  the  said  messuage  or 
tenement  and  appurtenances  by  the  said  Company.  The 
affidavits  filed  by  the  prosecutor  stated  as  follows  :•-— 

The  Rev.  Henry  Wise  demised  the  house  in  question  to 
Thomas  Day  for  14  years,  from  25  March,  18 Id,  at  the 
rent  of  80/.  Day,  in  February,  1823,  sold  the  lease  and 
the  good-will  of  the  trade  carried  on  there  to  Gosling,  and 
shortly  afterwards  the  lease  was  assigned  to  him.  Alter-* 
ations  and  improvements  were  made  in  the  house  by 
Gosling,  who,  in  April,  1830,  received  a  letter  from  the 
surveyor  of  the  Company,  stating  that  they  were  desirous 
of  treating  with  him  for  the  purchase  of  his  leasehold  in<i 

(a)  Ante, 
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terest.     The  lease  expiring  at  Lady  Day  1832,  an  action  .of        1889. 
ejectment  was  brought  by  the  Company,  and  he  was  turned  ^^ 

out  of  the  possession  of  the  house.     At  the  time  of.  the  v. 

passing  of  the  act  he  carried  on  the  business  of  a.pastiy-      jJabkbt*^ 
cook,  and  by  the 'passing  of  the  act  he  was  unable  to.  sell     Compavt. 
the  lease  and  good-will  of  the  premises.     It  was. the  uni- 
form custom  on  the  Hungerford  Market  estate  never  to 
turn  out  a  tenant  upon  the  expiration  of  his  lease,  unless 
he  was  of  a  disreputable  character. 

The  following  facts  were  stated  in  the  affidavits  filed  on 
behalf  of  the  Company : — 

In  the  indenture  of  lease  granted  by  Mr.  WUe  to  Day, 
there  was  a  covenant  on  the  part  of  the  tenant  to  repair  the 
premises,  and  at  the  end  of  the  term  to  yield  up  the  same, 
together  with  all  fixtures,  articles,  and  things  mentioned  in 
the  schedules  to  the  said  lease,  and  all  other  fixtures  that 
might  be  affixed  to  the  premises,  together  with  all  and  every 
the  improvements  that  might  be  made  to  the  said  premises. 
There  was  also  a  covenant  not  to  underlet  without  the  con* 
sent,  in  writing,  of  Mr,  Wise ;  and  in  the  lease  Avas  also  con- 
tained the  usual  power  of  entry  upon  breach  of  covenant. 
The  Company  had  purchased  and  had  taken  a  conveyance 
of  Mr.  Wise^s  interest  in  the  premises.  Mr.  Wist  never 
granted  any  lease  without  an  actual  valuation,  and  a  refer- 
ence to  the  current  annual  value  of  the  premises  at  the  time 
of  such  leasing. 

Sir  J.  Scarhtt  and  Follett  now  shewed  cause.  Mr; 
Wise,  before  the  passing  of  the  act,  had  inherited  from  his 
ancestors  considerable  property,  part  of  which  was  let  on 
leases,  and  part  to  tenants  from  year  to  year.  It  cannot 
have  been  the  intention  of  the  legislature  to  give  compen- 
sation to  the  tenant  in  such  a  case  as  this,  for  the  conse- 
quence of  such  a  construction  of  the  act  would  be,  either 
that  Mr.  Wise  is  prevented  by  the  act  from  obtaining  from 
the  Company  the  full  value  of  his  estate,  or  the  Company 
having  purchased  from  Mr.  Wise,  upon  the  supposition  that 
the  termor's  interest  wholly  expired  with  his  leslse,  will  be 
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ultimately  obliged  to  pay  more  than  the  full  value  of  the 
property.  It  cannot  have  been  the  intention  of  the  framers 
of  the  act  to  place  Mr.  Wise  under  such  circumstances  as 
to  prevent  him  from  receiving  the  full  value  of  the  land. 
[Parke,  J.  Is  the  landlord  at  all  affected  f  The  Company 
must  give  him  the  full  value  of  the  land :  if  they  cannot 
contract  with  him  the  sum  must  be  assessed].  In  the  case 
of  the  landlord  no  power  is  given,  as  in  this  case,  to  have 
the  value  of  the  land  assessed ;  the  act  of  parliament  only 
gives  the  Company  a  power  to  contract  with  Mr.  Wise. 
[Parke,  J.  Your  argument  is^  that  the  former  decision  is 
wrong,  on  the  ground  of  hardship  on  the  landlord.  The 
only  hardship  in  this  case  is,  that  the  Company  pay  for  the 
good^will,  but  that  is  the  price  they  pay  for  the  great  power 
and  privileges  the  legislature  has  conferred  upon  them]. 
Here  the  Company  exercise  no  power.  It  may  be  said 
that  the  19th  section  applies  to  this  case.  The  class  of 
persons  mentioned  in  that  section  are  contra-distinguished 
from  those  mentioned  in  the  first  schedule  of  the  act,  and 
this  house  is  one  of  those  enumerated  in  the  first  schedule. 
The  19th  section  cannot,  therefore,  apply  to  this  case; 
nor  is  it  affected  by  the  17th  section,  which  evidently  con- 
templates that  the  Company  have  put  an  end  to  the  term 
by  the  notice  there  pointed  out(a).     Suppose  the  case  of  a 


(a)  The  17th  section  was  as  fol- 
lows: "  Thai  every  lessee  or  tenant 
for  years  or  at  will,  mortgagee, 
and  every  other  person  in  posses- 
sion of  any  messuages,  &c.  which 
shall  be  purchased  by  virtue  and 
for  the  purposes  of  this  act,  shall 
deliver  up  the  possession  of  such 
messnages  to  the  said  directors  of 
the  said  Hungerford  Market  Com- 
pany, or  to  such  person  or  persons 
as  they  the  said  directors  for  the 
time  beingshall  appoint,  to  take  pos- 
session of  the  same,  upon  having 
three  calendar  months*  notice  from 
the  said  directors  for  the   time 


being,  or  the  person  or  persons  so 
appointed  by  them,  to  quit  the 
same  at  such  times  as  shall  be 
required  by  such  notice*  they  the 
said  directors  making  such  satis- 
faction or  compensation  to  every 
such  tenant  or  lessee  as  aforesaid 
fexcept  a  mortgagee)  in  case  he  or 
she  shall  be  required  to  quit  before 
the  expiration  of  his  or  their  term 
in  the  premises,  as  to  the  said 
directors  shall  seem  just  and  rea* 
sonable;  and  in  case  any  dispute 
or  difference  shall  arise  toocbing 
or  concerning  the  same,  such  sa- 
tisfaction and  compensation  shall 
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party  having  a  lease  for  21  years,  which  would  expire  in  four 
or  five  years,  could  this  party  set  up  against  his  landlord  an 
expectation  of  a  renewal  derived  from  the  custom  of  his 
former  landlord  ?  In  computing  what  the  Company  should 
pay  to  Mr.  Wise,  were  they  to  ask  the  tenants  what  were 
their  expectations  of  a  renewal  upon  the  determination  of 
their  lease  ?  It  is  sworn  that  Mr.  Wise  never  did  grant  a 
lease  without  a  survey  of  the  alterations  and  improvements 
made,  and  the  terms  of  the  lease  were  regulated  accord- 
i^g\y ;  yet  the  tenant  now  comes  and  claims  of  the  Court 
compensation  for  the  loss  of  his  expectation  of  a  renewal. 
Here  the  tenant  has  covenanted  at  the  end  of  the  term  to 
yield  up  the  premises,  with  all  fixtures,  alterations,  and 
improvements,  &c.  and  has  also  covenanted  not  to  assign  or 
underlet.  How  then  can  compensation  be  claimed  at  the  end 
of  the  lease  for  the  loss  of  the  premises  i  This  is  precisely 
the  same  case  as  Ex  parte  Wright  (a).  There  it  was  agreed 
that  the  tenancy  should  be  determined  on  three  months' 
notice,  and  that  the  premises  should  not  be  underlet. 
[Parke,  J.  The  agreement  there  was  made  with  reference 
to  the  act,  and  the  Court  acted  under  the  impression  that 
better  terms  had  been  made  by  Mr.  Wise."]    To  make  this 
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be  settled  and  ftscertidned  by  a 
jury  in  such  and  the  like  manner 
as  the  satisfaction  and  compensa- 
tion to  be  made  by  the  said  Com- 
pany or  their  directors,  for  the  pur- 
chase of  any  messuages,  &c." 

The  19th  section  was  as  follows : 
"  That  all  or  any  person  or  persons, 
tenant  or  tenants  for  years  or  from 
year  to  year,  or  at  will,  occupier 
or  occupiers  of  all  or  any  part  of 
the  said  old  market,  &c.  forming 
the  said  estate,  called  Hungerford 
House  or  Hungerford  Inn,  or  there- 
with contracted  to  be  purchased  by 
thesaid  Company,  who  shall  or  may 
sustain  or  be  put  to  any  loss,  da- 
mage or  injury,  in  respect  of  any 


interest  whatsoever,  for  goodwill, 
improvements,  tenants'  fixtures,  or 
otherwise,  which  they  now  enjoy, 
by  reason  of  the  passing  of  this 
act,  shall  and  may  have  and  re- 
ceive all  and  every  such  benefit 
and  advantage  by  way  of  compen- 
sation from  the  said  Company,  for 
every  such  loss,  damage  or  injury, 
by  such  and  the  same  means  as 
are  herein  enacted  and  provided 
for  and  in  respect  of  the  person  or 
persons,  tenant  or  tenants  of  all 
and  singular  the  hereditaments  in 
the  first  schedule  to  this  act  con- 
tained.'' 
(a)  g  B,  &  Ad.  349. 
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rule  absolute  would  be  to  alter  the  terms  of  the  lease  be- 
Th  K  twcen  Mr.  ffise  and  his  tenants.     It  would  be  making  a 

V.  tenant,  who  takes  a  lease  upon  an  express  covenant  to  yield 

Market*'*   "P  ^^^  premises,  not  bound  by  that  covenant. 
Company. 

jF.  Kelly,  contrd.    There   seems   to  be  no  distinction 
between  this  case  and  that  of  Still,  which  was  determined 
a  few  days  ago.     [Parke,  J.  All  that  was  before  the  Court 
in  that  case  was  a  lease  which  had  expired  by  efflux  of 
time.     The  Court  there  thought  that  the  case  was  not  to 
be  distinguished  from  the  case  of  a  tenancy  from  year  to 
year,  and  that  the  same  clause  embraced  both.]     The  only 
apparent  difference  between  this  case  and  StilCs  {a)  is,  that 
here  there  is  a  covenant  not  to  underlet.     That  covenant 
does  not,  however,  now  exist.    The  covenant  is  contained 
in  the  lease  to  Day,  and  is  a  covenant  not  to  assign  without 
licence  in  writing  from  the  lessor.     Day  did  assign  without 
licence,  and    by   that  act   broke    the   covenant,   Paul  v. 
Nurse  (6).     As  to  the  case  of  Ex  parte  Wright,  which  has 
been  adverted    to;  when  the  act   was  in  contemplation, 
Mr.  Wise,  with  a  view  of  making  terms  with  the  Company 
himself,  sent  round  his  agent  to  his  tenants,  and  an  agree- 
ment was  entered  into  between  him  and  some  of  his  te- 
nants, that,  after  the  expiration  of  the  tenancy,  they  should 
hold  on  upon  the  same  terms,  until  possession  was  required 
for  the  purposes  of  the  act ;  and  the  Court  decided,  that  as 
an  agreement  had  been  made  by  the  tenant  with  refer- 
ence to  the  act,  he  could  not  claim  compensation.     In 
this  case  we  find  a  substantial  lease  existing  down  to  the 
present  time.     [Parke,  J.   You  cannot  claim  compensa- 
tion for  the  fixtures  at  the  end  of  the  term,  but  perhaps  you 
would  view  it  thus,  that  if  the  tenant  had  improved  his 
premises,  he  would  probably  have  obtained  an  advantageous 
renewal  of  the  lease.]     It  may  be  that  by  the  assignment 
the  present  tenant  is  relieved  from  that  covenant ;  but  if 

(a)  Ante,  p.  404.  (6)  2  M.  &  R.  595. 


EASTER  TERM,  III  WILL.  IV.  553 

that  covenant  affects  the  value  of  the  right  of  the  tenant,         ^^^* 
it  is  a  question  for  the  consideration  of  the  jury.     Suppos-     ij^^  King 
ing  this  rule  is  made  absolute,  we  should  be  bound  to  v. 

give  the  lease  in  evidence;  and  if  it  appeared  that  the      Market 
fixtures  belonged  to  the  landlord,  then  we  should  be  en-     Coupamy. 
titled  to   compensation    for   the  good-will   only.     Under 
every  view  of  the  case  the  tenant  is  entitled  to  compensa- 
tion for  the  good-will. 

Penman,  C.  J. — It  seems  to  me  that  all  the  difficulty 
arising  upon  this  act,  the  Hungerford  Market  Company 
have  brought  upon  themselves.  They  have  framed  an 
obscure  clause,  which,  in  my  opinion,  ought  to  receive  a 
liberal  construction.  Two  sections,  the  17th  and  19th, 
have  been  cited.  I  can  see  no  way  of  extending  the  pro- 
visions of  the  19th  section  beyond  those  of  the  17th^  except 
by  holding,  as  in  Ex  parte  Farlow,  that  the  terms  of  the 
former  intended  to  give  the  tenant  compensation  for  the 
loss  of  good-will  and  other  damage  which  he  may  sustain 
by  being  deprived  of  the  chance  of  a  beneficial  renewal  of 
his  lease.  It  is  true  that  this  interest  is  slight  and  feeble, 
but  still  it  is  some  interest, 

LiTTLEDALE,  J. — If  the  Construction  put  on  the  19th 
section  by  the  Company  were  allowed,  the  tenant  in  this 
case  would  have  no  right  to  recover  for  good-will,  or  any 
thing  else ;  for  the  present  lease  has  expired,  and  there- 
fore the  tenant  does  not  come  within  the  17th  section. 
The  distinction  between  the  17th  and  19th  sections  is  this; 
the  former  relates  to  a  lease  which  has  not  expired,  the 
latter  goes  further,  and  seems  to  contemplate  a  person 
whose  term  and  interest  has  ceased ;  for  the  words  are, ''  all 
or  any  person  or  persons,  tenant  or  tenants  for  years,  from 
year  to  year  or  at  will,  occupier  or  occupiers  of  all  or  any 
part  of  the  said  old  market,  8ic.,  who  shall  or  may  sustain 
or  be  put  unto  any  loss^  damage,  or  injury,  in  respect  of 
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1833.        any  interest  whatsoever  for'  good-Mfill,  &c.,  which  they  now 

_,.    ^"^      enjoy."    The  act  contemplated  that  persons,  though  not 

V.  required  to  quit  before  the  expiration  of  their  terms,  might 

Market^^  sustain  injury.     Such  persons  must,  therefore,  have  com- 

CoMPANT.     pensation.     I  see  no  objection  to  a  mandamus  to  assess 

compensation  for  the  loss  of  the  good-will  only. 

Parke,  J. — JEIr  parte  Farlow  is  distinguishable  from 
Ex  parte  Wright,  for  the  latter  case  was  determined  on  the 
ground  that  the  agreement  entered  into  by  the  tenant  with 
his  landlord,  had  reference  to  the  yielding  up  of  the  premi- 
ses for  the  purposes  of  the  act.  If  the  1 9th  section  is  obscure, 
it  is  the  fault  of  the  Company  that  it  is  so.  According  to  the 
usual  rule  the  section  ought  to  be  construed  against  the 
interest  of  the  Company.  There  is  a  distinction  between 
this  and  the  preceding  cases  with  respect  to  the  fixtures,  as 
it  appears  that  the  tenant  in  this  case  has  no  legal  right  to 
them.  That  part  of  the  19th  section  which  gives  the 
tenant  compensation  for  the  loss  of  his  fixtures  contemplates 
his  having  a  legal  right  to  them.  The  tenant  in  this  case 
is  entitled  to  have  it  inquired  whether  he  has  lost  any  thing 
for  good-will  or  otherwise.  A  mandamus  may  therefore 
be  sent,  requiring  the  Company  to  assess  compensation  for 
the  loss  of  good-will,  or  the  chance  of  a  beneficial  renewal 
of  the  lease.  If  the  party,  from  the  improvements  made, 
had  a  better  chance  of  a  beneficial  renewal,  he  may  recover 
something  for  that. 

Rule  absolute. 
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1853. 

In  the  matter  of  Charles  Bonner^  Gent,  one  8cc.  ^-^v*^^ 

IN  Michaelmas  term  last  Humfreif  had  obtained  a  rule  Where  an  at- 
calling  upon  Charles  Bonner^  an  attorney  of  this  Court,  to  ^^^S'b  °bo  h 
shew  cause  why  he  should  not  pay  over  to  Matthew  Robinson  vendor  and 
and  Samuel  Campain,  executors  of  William  $^oie6,  deceased,  ceives^c  pur- 
the  three  several  sums  of  258/.,  50/.  and  50/.   From  the  affi-  chase  money 
davits  filed  on  behalf  of  the  executors,  the  following  facts  payitover,aad 

appeared:— On  the  7th  February,  1828,  Stokes  agreed  to  afterwards 

A  ^-v  tk  ...  .  Decame  a 

purchase  of  one  Decamps  a  farm,  and  havmg  paid  part  bankrupt,  and 
of  the  purchase  money  to  him,  the  sum  of  258/.  remained  ^eSficate*  th 
due.     Bonner  was  employed  as  his  attorney  by  the  vendor.  Court  will  not 
and  he  also  examined  the  title  and  prepared  the  conveyance  compelling 

for  the  vendee.     Stokes  having  learnt  from  Bonner  that  the  him  to  pay  the 

,       ,   ,  ,  ,         amount,  unless 

conveyance  was  prepared  and  the  purchase  money  wanted,  on  fraad  be 

the  lOth  February  paid  Bonner*^  clerk  the  sum  of  258/.,  on  »*^.°^."  •  Z^*^®'- 
which  occasion  Bonner  %  clerk  promised  that  the  title-deeds  be  fraud, 
should  be  sent  to  Stokes,  Bonner  became  bankrupt,  and 
Decamps,  the  vendor,  denied  having  received  the  money 
from  Bonner,  and  compelled  Stokes  to  pay  the  money 
over  again.  Stokes  frequently  applied  to  Bonner  for  the 
money  and  received  evasive  answers,  and  expended  50/. 
in  litigation,  and  lost  50/.  in  the  shape  of  interest*  The 
affidavits  filed  on  the  part  of  Bonner  stated  that  he  was 
employed  by  both  parties ;  that  he  had  received  the  sum  of 
258/.,  and  had  placed  the  same,  when  received,  to  the  credit 
of  Decamps,  and  that  he  had  subsequently  become  bankrupt, 
and  had  obtained  his  certificate;  that  he  had  never  re- 
quested the  purchase  money  to  be  paid  to  him.  Upon  the 
application  for  the  rule  it  was  stated,  that  a  similar  rule 
had  been  made  absolute  against  the  same  parties  (a). 

(a)  In  Hilary  term,  1832,  Uutn'  deceased,  200/.  with  40/.  for  inter* 

frey  obtained  a  rule  nisi,  calling  est  thereon,  and  also  50/.  with  the 

upon  Charlet  Banner  to  shew  cause  costs  of  the  application.    From  the 

why  he  should  not  pay  to  IFilliam  affidavit  filed  when  this  rule  was 

Ptoteright  and  J%omat  M,  Booth,  granted,  it  appeared  that  in  Sep- 

the  executors  of  rAomoiP/bvri^^  tember;  1823;  Jhomas  Flowright 
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Campbell,  S.  G.  and  John  Williams,  now  shewed  cause. 
The  debt  might  have  been  proved  under  the  coaimission 
by  either  the  vendor  or  the  purchaser^  and  the  bankrupt  is 
discharged  by  virtue  of  the  126th  section  of  6  Geo.  4,  c.  l6. 
In  Ex  parte  Cttlliford  {a),  the  Court  refused  to  compel  an 
attorney  to  pay  a  sum  of  money  received  in  his  character 
of  attorney,  he  having  obtained  a  certificate  under  his  bank- 
ruptcy. Here  the  only  ground  for  the  application  is,  that 
the  party  fills  the  character  of  an  attorney.  [^Parke,  J. 
You  do  not  contend  that  the  Court  could  not  punish  an 
attorney  of  the  Court  for  misconduct,  by  making  him  refund 
money  fraudulently  obtained.]  The  Court  may  strike  an 
attorney's  name  off  the  rolls,  but  will  not  compel  him  to 
satisfy  a  demand  from  which  he  is  discharged  by  law;  Rex  v. 


was   possessed   of  property  pre- 
vioasly  mortgaged  for  400/.,  viz. 
to  one  Mrs.  Cam  for  800/.,  and  to 
the  trustees   of  one  Ashwell  for 
the  remaining   QOO/.,   and   being 
desirous  of  raising  another  sum 
of  800/.,  employed  Bonner  to  pro- 
cure  him    600/.y    in    order  that, 
after  paying  off   the   mortgages, 
800/.  might  remain.    Bonner  bor- 
rowed 600/.    from    one  Simpton, 
and  after  deducting  400/.  as  if  it 
had  been  paid  b^  him  to  Mrs.  Cam 
and  AakwelVs   trustees,  he  gave 
Plowright    150/.y    promising    to 
account  for  the  remaining  50/., 
which    he    never   did.      On    the 
19th  day  of  March,  1824,  Thomat 
PloBtright  died,  and  by  his  will 
made  William  Plowright  and   T. 
M.  Booth  his  executors.     That 
Thomat  Plowright,  previously  to 
his  death,  had  told  his  executors 
that  both  the  mortgages  were  paid 
off,  and  that  this  appeared  by  the 
bill  of  Bonner,    That  in  1888  the 
executors  were  applied  to  by  the 


trustees  ofAshwell  for  the  payment 
of  the  mortgage  to  them,  for  the 
sum  of  200/.,  when  it  appeared 
that  Bonner  had,  subsequently  to 
the  death  of  Thomas  Plowright, 
paid  the  interest  thereon,  having 
converted  the  400/.  to  his  own  use. 
That  Bonner  had  assured  J%oma$ 
Plowright,  in  his  life-time,  that  be 
had  paid  off  AthwelTs  mortgage, 
which  he  believed  to  the  time  of 
his  death,  but  the  executors  had 
been  compelled  to  settle  with  the 
trustees  of  Athwell.  The  affidavit 
filed  by  Bonner  stated  his  bank- 
ruptcy and  certificate.  Cause  was 
shewn  the  same  term,  when  the 
Court  enlai^ed  the  rule  for  a  year, 
upon  Mr.  Bonner*s  paying  within 
a  certain  period  60/.,  and  under* 
taking  to  pay  50/.  a  year  until  the 
suin  of  300/.,  together  with  the  in- 
terest from  that  time,  was  dis- 
chained.  In  Hilary  term,  ISdS, 
the  Court  made  this 

Rule  absolute, 
(a)  8  B.  &  C.  880. 
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Edwards(a).  In  De  Bernales  v.  Fuller  {b),  where  money  i83S. 
was  paid  into  a  banking  house  for  the  purpose  of  taking  up  ^*^s^^^ 
a  particular  bill  which  was  lying  then  for  payment,  it  was  Boknbr. 
held  that  the  holder  of  the  bill  might  maintain  an  action  for 
money  had  and  received  to  his  use  against  the  banker,  and 
that  the  banker  could  not  place  the  money  paid  in,  for  the 
purpose  of  discharging  the  bill,  to  the  general  account  of 
the  acceptor,  who  had  so  paid  in  the  money,  and  who  was 
the  banker's  debtor.  Upon  the  principle  of  that  case,  when 
the  purchase  money  was  paid  in  by  Stokes,  Decamps  could 
have  maintained  an  action  for  it.  ft  was  no  longer  the 
money  of  Stokes,  and  it  does  not  appear  whether  or  not 
Decamps  had  proved  for  the  amount  against  Bonner*3  estate. 
If  this  position  be  not  correct,  at  least  the  attorney  in  this 
case  is  in  the  same  situation  as  an  auctioneer  or  banker  in 
possession  of  property,  and  is  discharged  by  his  certificate. 
There  is  no  pretence  for  imputing  fraud  in  this  case. 

Ilumfrejf,  contrsi.  Unless  this  rule  be  made  absolute, 
the  decision  of  the  Court  must  be  directly  in  opposition  to 
what  was  decided  in  full  Court* about  a  year  ago,  upon  an 
application  made  against  the  same  party  and  in  the  same 
words.  Admitting,  for  a  moment,  that  the  certificate  is  a 
bar,  yet  it  often  happens  that  where  the  Court  has  no  direct 
power  so  to  do,  they  will  impose  a  penalty  upon  a  party, 
rather  than  subject  him  to  a  greater  punishment,  which  it 
is  in  their  power  to  inflict ;  as  when  a  party  is  brought  up 
for  judgment,  the  Court  has  in  general  no  power  to  make 
him  pay  the  prosecutor's  costs,  yet  they  frequently  compel 
a  defendant  to  do  so,  by  intimating  that  if  he  does  not,  the 
Court  will  exercise  the  power  it  possesses  of  inflicting  a 
much  heavier  punishment.  Upon  the  ground  of  fraud 
alone,  there  is  sufllicient  in  these  afiidavits  to  support  the 
application.  The  affidavit  states  that  applications  were 
made  for  the  money  in  vain,  and  imputes  fraud  to  Bonner 

(a)  9  B.  &  C.  652.  (b)  U  East,  590,  in  the  note. 
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1833.  and  bis  clerk.  The  clerk  has  made  no  affidavit  in  answer, 
'^^^'^^  although  Bonner  has  done  so.  In  the  cases  cited,  it  ap- 
BoHBB.  pears  that  the  debt  was  proveable  under  the  commission, 
but  that  would  not  appear  to  be  the  case  here,  as  Stokes 
did  not,  till  long  after  the  bankruptcy,  know  that  the  money 
had  continued  in  the  hands  of  the  attorney.  [Littledale,  J. 
If  he  had  not  been  an  attorney  of  this  Court — a  convey- 
ancer, for  instance— -would  he  not  have  been  discharged  by 
his  certificate  ?]  It  is  difficult  to  say  when  the  debt  accrued 
as  between  Bonner  and  Stokes. 

LiTTLEDALE,  J. — I  think  that  in  this  case  the  Court 
cannot  interfere.  If  the  attorney  has  committed  any  fraud| 
that  must  be  made  the  ground  of  another  application.  On 
a  former  application  to  the  Court  against  the  same  party, 
the  case  came  on  at  the  end  of  the  termj^  and  was  not 
fully  gone  into,  and  it  does  not  appear  that  any  deliberate 
judgment  was  given  by  the  Court. 

Pabkb,  J. — <I  was  not  in  the  Court  when  the  former 
case  was  decided.  As  to  the  general  proposition,  I  am  not 
disposed  to  disagree  with  the  decision  of  the  Court  in  that 
case.  The  Court  have  power  to  punish  an  officer  of  the 
Court,  and  may  in  this  way  make  him  pay  money.  But 
there  must  appear  a  clear  case  of  fraud,  not  merely  that 
there  has  been  a  nonpayment  of  money.  We  think  that 
in  these  affidavits  there  is  no  fraud  shewn.  The  claim 
here  is  the  common  case  of  a  debt,  which  is  discharged  by 
the  certificate. 

Denman,  C.  J. — I  was  unwilling  to  say  any  thing  in 
this  case,  having  been  engaged  in  a  case  so  similar,  in  which 
I  certainly  thought  myself  very  unfortunate  in  having  the 
Court  against  me.  I  think  that  if  it  is  sought  to  recover 
money  from  an  attorney,  by  a  modification  of  the  power  of 
the  Court  to  impose  a  fine,  the  application  should  be  made 
in  another  form,  in  order  that  the  party  may  have  notice. 
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In  usiog  our  discretiou,  however,  in  discharging  this  rule,  18Sd. 

it  should  be  understood  that  the  Court  consider  that  there  ^^^^ 

is  nothing  stated  in  the  affidavits  amounting  to  fraud.  Bonmbr. 

Rule  discharged. 


Mo  ORE,  Gent,  one  &c.  v.  Terrell  and  Smale,  Gents, 

two  8u:.,  and  Featherstone. 

OASE  for  a  libel.    The  declaration  stated  that  the  plain-  In  an  ikction 
tiff  was  an  attorney  in  K.  B.,  and  had  practised  with  [h^*ie^„sti. 
fidelity  and  reputation,  and  had,  in  the  course  of  such  fving  a  chaiige 
practice,  become  acquainted  with  the  confidential  affairs  of  closed  confi^ 
divers  of  his  clients,  and  received  communications  touching  dential  com- 
their  property  and  other  affairs,  which  it  was  his  duty  to  made  to  the 
retain  in  fidelity  and  confidence,  and  not  to  disclose  against  pl^in^^  ^^  ^^ 

,  ,  ,     .      attorney)  may 

the  will  or  to  the  detriment  of  his  clients.    The  plaintiff  be  supported 
had  accordingly  retained  such  communications,  and  not  ti^e^diMlMure 
disclosed  the  same.    That  there  had  been  an  election  of  a  of  communi- 
knight  of  the  shire  of  Dorset,  on  which  occasion  Lord  Ashley  ^^  h^^  by^is 
and  the  Honourable  W.  F.  S.  Pomonby  were  candidates,  and  clients,  which 

_.  _  .        ,        .  .     ./»  •      1  1  ,  t         are  not  of  that 

on  which  occasion  the  plaintiff  was  retained  by  and  acted  on  strictly  privi- 
bebalf  of  Lord  Ashley  during  the  examination  of  divers  l^^uf^'*^' 
voters  and  persons  tendering  to  vote  at  such  election:  would  prevent 
Yet  the  defendants  contriving  &c.  to  injure  the  plaintiff  in  tion*a* TwU- 
his  reputation  as  such  attorney,  and  to  cause  it  to  be  sus«  ness. 
pected  and  believed  that  the  plaintiff  was  a  person  unfit   ' 
and  unworthy  of  confidence  as  such  attorney,  and  that  he 
waa  a  person  who  as  such  attorney  had  illegally,  dis«- 
honestly,  treacherously,  and  disgracefully  disclosed  com* 
munications  which  he  had  acquired  professionally,  and  that 
he  was  a  person  to  whom  it  would  be  dangerous  to  make 
any  confidential  communication  as  such  attomeyi  and  to 
injure  plaintiff   in  his    practice  as  an  attorney,  on   the 
M  November,  1831,  composed  and  published  in  a  certain 
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Moore 

V. 

Terbeli. 
and  others. 
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newspaper  called  **  The  Western  Times/'  a  libel  of  and 
concerning  the  said  election,  and  of  and  concerning  the 
plaintiff,  and  of  and  concerning  him  in  the  way  of  and  in 
respect  of  his  profession  as  such  attorney,  containing^ 
amongst  other  things,  the  false  Sue,  matter  following  of 
and  concerning  plaintiiF,  and  of  and  concerning  him  in  his 
profession  as  such  attorney^  that  is  to  say,  "  Blandford. 
We  are  sorry  to  find  that  the  town  of  Blandford  fafts  since 
the  election  become  the  scene  of  violent  ontrage*--  Mr: 
S,  Smith  and  Mr.  Moore,  (meaning  the  plarntifll^,)  two 
attorneys,  advocates  for  Xord  Ashley,  had,  during  the 
examination  of  the  voters,  disclosed  many '  confidential 
communications  which  they  had  acquired  prbfessioiHilly.' 
The  townsmen,  jiistly  annoyed  at  such  condutt,  have 
broken  into  their  offices,  taken  all  their  papers  and 'scat- 
tered them  about  the  streets  of  Blandford.  This  is  the 
more  to  be  lamented  as  Mr.  Smith,  we  understand,  was 
one  of  the  registrars  of  the  diocese,  and  we  fear  the  MfiHs 
intrusted  to  his  care  have  shared  a  similar  fate  with  his 
private  papers.  Nothing  can  be  niore  disgraceful  than 
such  conduct  as  was  pursued  by  these  attorneys  (meaning 
to  include  the  plaintiff)  at  the  election,  but  we  regret  that 
it  should  have  entailed  such  serious  consequences  as 'we 
have  related/'  By  means  whereof  the  phintifF  Iras  been 
greatly  injured  in  his  reputation,  and  in  his  reputation  and 
credit  as  an  attorney,  to  his  loss  of  divers  gains  and  profits, 
which  would  otherwise  have  accrued  to  him  in  his  practiee 
of  an  attorney. '  -^  -  u     ).\   'lu      >  » 

The  defendant  pleaded,  in  justtficidtion,' the  tfuthof  thi^ 
statement,  that  the  plaintiff  had  disclosed  certain  cdnfldfen- 
tial  communications,  averring  three  cases,  which  the  plea 
alleged  to  be  confidential  communications.  And  the  plea 
further  stated  that  the  plaintiff  had  taken  frivolous  objections 
respecting  the  voters,  and  had  conducted  himself  in  such 
a  manner  that  the  townsmen  of  Blandford  had  been  justly 
annoyed  at  the  disclosures  he  had  made,  and  for  that 
reason  attacked  his  housct    The  three  cases  above  referred 
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to  were  these:  first,  that  W.  B.  and  J.  B.  had  borrowed         183S. 

money  of  the  Biandford  bank  upon  mortgage  of  their  ioint      ^^-^/^-^^^ 

.ij  1  .  ,,1  Moore 

property,   and    had    upon    that    occasion    employed   the  r. 

plaintiff,  being  an  attorney,  to  conduct  and  negotiate  the  Terrell  and 
said  mortgage,  and  that  the  plaintiff  in  such  employment 
had  negotiated  the  mortgage  for  fT.  B.  and  J.  B,,  and  had 
received  in  the  course  of  such  employment  divers  profes^ 
sional  and  confidential  communications  touching  the  said 
mortgage,  and  the  sum  borrowed  thereon.  That  W.  B* 
and  J.  JB.  at  the  election  tendered  their  votes  respectively 
for  Mr.  Ponsonby,  and  were  in  the  presence  of  plaintiff 
examined  touching  their  votes;  and  thereupon  plaintiff, 
acting  as  attorney  on  behalf  of  Lord  Ashley,  did  without 
the  consent  of  W,  B.  and  J.  B,,  and  during  their  examina- 
tion, disclose  to  J.  /f.  F,  and  divers  other  persons  the  same 
mortgage  transaction  and  divers  details  and  particulars 
relative  thereto,  and  divers  of  said  confidential  communica- 
tions, and  declared  the  amount  of  the  mortgage,  and  that 
the  interest  payable  on  the  mortgage  was  equal  to  the  rent, 
^hich  in  the  plea  is  denied.  Secondly,  That  the  plain- 
tiff ^as  professionally  employed  by  Sir  J.  W.  S.  in  the 
management  of  his  affairs,  and  in  the  course  of  his  employ- 
ment became  professionally  and  confidentially  acquainted 
with  the  title  of  Sir  J.  W.  S,  to  certain  property  in  the  county 
of  Dorset,  and  especially  to  the  exercise  of  a  power  to 
grant  a  freehold  lease  of  part  thereof,  and  which  power 
had  been  exercised  by  granting  a  freehold  lease  to  one 
J.  C,  and  J,C,  afterwards  came  to  vote  for  Mr«  Pomonbj/, 
when  plaintiff,  without  the  permission  either  of  Sir  J.  W,  S. 
or  of  J.  C,  disclosed  divers  particulars  touching  the  title  of 
the  said  freehold  lease,  and  touching  the  right  of  Sir «/.  W»  S. 
to  grant  the  same,  which  particulars  had  been  profession- 
ally and  confidentially  made  known  to  the  plaintiff  as 
aforesaid.  The  third  case  stated  was  that  of  a  mortgagor, 
similarly  circumtttancrd  ^itfa  the  first  quoted.  The  replica- 
tion protested  that  the  pleas  were  not  sufficient  in  law;  and 
replied  de  injuria  sua  propria.     At  the  trial  before  Parke,), 

o  o 
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1838.        ^^  the  Dorset  spring  assizes,  1832,   the  defendants  gave 
^«^v^W      evidence  of  the  three  instances  in  which  they  charged  the 
^**       plaintiff  with  having  improperly  availed  himself  of  know- 
TERRELtand  ledge  obtained  by  him  as  an  attorney..    In  the  cases  of  the 
^'        mortgages  the  plaintiff  bad  been  employed  on  both  sides. 
Some  evidence  was  also  given  of  the  alleged  frivolous  ob- 
jections.    It  was  disputed  whether  the  latter  part  of  the 
plea  was  sufficiently  proved,  namely,  that  part  which  al- 
leged, that  in  consequence  of  plaintiff's  conduct,  the  towns- 
men, justly  annoyed,  had  attacked  his  house:  but  it  vi'as  not 
distinctly  left  to  the  jury  to  say  whether  the  actors  were 
townsmen,  i.  e.  inhabitants  of  Blandford.    The  jury  found 
a  verdict  for  the  plaintiff|  damages  lOOA 

In  Easter' term  following,  Crou^i/^r  obtained  a  rulQ  nifi 
for  a  new  trial,  on  the  ground  that  the  learned  judge^  in 
summing  up  the  evidence,  had  too  much  narrowed  the 
sense  of  the -words,  "  professional  and  confidential  commu- 
nications,'^  and  that  he  had  treated  them  as  synonymou.s 
with  the  cases  of  privilege  from  disclosure,  ia  which  the 
attorney-,  when  called  as  a  witness,  cannot  be  conipelled  to 
disclose  facts  communicated  to  him  by  his  client;  as  appears 
from  his  observation  that  there  had  been  a  difference  of 
opinion  in  Clark  v.  Clark{a)  and  Williams  v.  Mundie  (A)j  on 
the  question  of  privileged  communications  to  an  attorney, 
but  that  he  was  inclined  to  agree  with  the  principle  laid 
dovrn  in  ffilliums  v,  Mundie, 

Coleridge,  Serjt.  and  Barstow  now  shewed  cause.  The 
libel  links  together  the  misconduct  of  the  plaintiff  and  the 
annoyance  and  consequent  outrage  of  the  townspeople 
of  Blandford.  It  was,  therefore,  necessary  to  shew  that 
the  parties  who  in  fact  committed  the  outrage  were  the 
townsmen  of  Blaqdford;  but  there  was  a  total  failure  of 
proof  upon  that  head.  With  regard  to  the  point,  as  to  the 
privileged  communication,  this  case  does  not  range  itself 
under  any  of-  the  decided  cases.  To  take  the  instance 
of  J.  C.  the  plaintiff,  and  J.  C,  had  never  stood  in  the 

(o)  2  M.  &  M.  3.  (A)  1  Ry.  &  M.  34. 
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relation  of  attorney  and  client,  and  there  was,  at  all  events        lesSt 
no  br^ch  of  confidence  which  any  party  could  notice  but       wT^^*^ 
Sir  JmfV.  S,.    With  respect  to  the  other  cases,  thejcircum^  vv 

stances  under  which  the  plaintiff  was  employed  render  ^kil; 
it  impossible  that  any  communicationa  made  to  him  in 
the  course  of  that  employment  could  be  in  the  natuns 
of  privileged  communications,  for  he  is  employed  in  the 
•transaction  by  both  parties*  It  is  true  lie  is  paid  by  the 
mortgagor ;  but  it  is  the  usual  course  in  siich  matters  for 
the  party  wishing  to  lend  money  on  mortgage  to  employ 
the  attorney  to:  find  a  borrower,  and  the  borrower  or 
mortgagor  ordinarily  eiprfdsses  iiis  confidence  (a)  in  suck 
attorney,  and  desires  him  to  draw  the  usual,  deed,  .fot' 
which  be  pays  him*  Could  it  be  said  in  such  a  case,  that 
if  the  mortgagor  communicated  to  the  attorney  the  circumr 
fltanoe  that  the  title  was  defective,  or  that  if  4liat  fact  were 
discovered  upon  perusing  the  deeds  placed  in  his  hands  by 
the  mortgagor,  as  his,  the  mortgagor's  attorney*-  the  attor- 
ney would  be  bound  not  to  communicate  that  factita  the 
mortgagee?  There  could  not  be  any  confidence  ^up^ossd 
to  be  placed  in  him  by  the  mortgagor.  There  haVe  inever 
been  any  decisions  fixing  a  limit  to  the  cases  in  which  com- 
munications to  an  attorney  are  privileged;'  Cronmcfc  t. 
Heatheote  (6),  Hughes  v.  Biddulpb  (c).  Doe  v.  Harris  (iQ, 
^Denman,  C«  J.  Upon  these  pleadings  the  case  cannot  tiitn 
upon  any  nice  point  as  to  whether  certain  communications 
were  privileged  or  not.  Parke,^  J.  In  consequence  of  the 
case  at  Gloucester,  and  another  case,  Tindal,  C#  J.,  I^Qrd 
La/ndhurst,  the  Chancellor,  and  myself,  had  a  consultation, 

(a)  The  usual  course  is  for  the  the  party  acoommodated*  by  die 

mortgagee  to  employ  the  attorney,  transaction.                              .  # 

because  it  is  the  mortgagee,  who  (b)  2  Bro.  &  B.  4. 

parts  with  his  money  and  obtains  (c)  4  Russ.  190. 

a  security,  who  is  interested  in  the  (d)  5  C.  &  P.  59S.   Se6  alio 

solidity  of  that  security,  and  for  Baugh  v.  Cradocke  1,  Moo.  Sc  R. 

the  mortgagor  to  pay  the  attorney,  183,  and  CUve  v.  Powel,  ibid.  |i|9/3. 
because  he  is,  generally  speaking, 
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and  we  thought  that  the  privilege  of  the  client  extended  far 
Moots  beyond  comoiunications  in  respect  of  a  suit.]  The  pro- 
^*  position  which  must  be  contended  for  is,  that  not  only  is 

othera.        ^bis  a  breach  of  confidence,  but  also  that  it  was  made  under 

circumstances  most  disgraceful  to  the  plaintiff,  which  is 

not  proved  by  any  part  of  the  evidence. 

Crowder,  coutrd.    It  was  not  intended  to  raise  the  ques- 
tion as  to  confidential  communication,  as  the  ground  of  the 
motion  was,  that  the  learned  judge  had  treated  this  case  as 
a  case  of  privileged  communication,  and  having  the  case 
of  Clark  v.  Clark  before  him,  stated  that  this   did   not 
fall  within  that  case.     This  was  not  the  proper  criterion 
by  which  to  try  the  case.      It  should  have  been  left  to 
the  jury  to  say  whether  this  was  a  disgraceful  communi* 
cation  or  not«    There  are  many  cases,  such  as  that  of  a 
physician,  disclosing  to  the  world  facts  communicated  upon 
tbe> faith. of  professional  secresy,  in  which  there  is  nothing 
like  a  atrictly  privileged  communication,  but  in  which  it 
may  be  justly  said  that  the  conduct  of  the  party  who  com- 
municates is  disgraceful.      In  this  sense  the  knowledge 
which  an  attorney  obtains  from  having  the  affairs  of  a  party 
laid  before  him  for  the  purpose  of  enabling  him  to  draw  a 
deed,  may  be  termed  a  confidential  communication.     In 
.  Rex  V.  Upper  Boddington  {a)  upon  a  question  of  settlement, 
Hands,  an  assignee  of  a  mortgagee,  was  subpoenaed  by 
subposna  duces  tecum  to  produce  the  mortgage  deeds,  and 
appeared,  but  refused  to  produce  them.     Upon  this  the 
,  respondents  attempted  to  give  secondary  evidence  of  the 
contents,  by  producing  an  abstract  of  the  deeds  which  had 
been  made  by  a  clerk  to  the  solicitor  of  the  mortgagee,  and 
called  the  clerk  to   verify  the  abstract.      The  Court  of 
Quarter  Scissions  refused  to  allow  the  clerk  to  be  examined. 
Mr,  Justice  Bayley  says,  "  The  abstract  was  made  by  the 
attorney  of  a  former  mortgagee  of  the  premises,  of  which 
the  deeds  constituted  the  title,  and  those  deeds  had  come 

(a)  8  Po«vl.  &  Ry.  73«. 
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into  Mr.  Hands*  possession,  as  ihe  assignee  of  that  mort- 
gagee.    It  was,  therefore,  an  abstract  made  by  an  attorney       Moo^ 
for  the  purposes  of  Mr.  Hands,  and  as  it  remained  id  that  v. 

attorney's  possession  after  Mr.  Hands  became  the  mort^  others, 
gagee,  it  must  be  taken  to  have  been  deposited  there  by 
him^  and  for  his  use  and  benefit,  and  the  attorney  was  not 
at  liberty  to  produce  it.  If  so,  it  follows  that  the  attorney 
could  not  be  at  liberty  to  give  evidence  of  the  contents 
either  of  the  deeds  or  the  abstract;  because  the  whole 
of  those  contents  were  a  confidential  communication  fi^om 
the  client  to  bis  attorney,  and  therefore  privileged  from  dis- 
closure; and  as  to  the  attorney's  clerk,  he  stood  in  precisely 
the  same  situation  as  his  master.  I  think  it  would  be  open 
ing  a  door  to  great  abuse  of  the  confidence  necessarily  re 
posed  by  the  client  in  his  adviser,  if  we  were  to  hold  such 
evidence  as  this  admissible. "  There  he  goes  the  whole 
length  of  saying  that  this  is  a  privileged  commaDicMioit, 
but  all  that  is  now  contended  for  is,  that  it  is  a  confiden-- 
tial  conununicatiou  which  it  is  disgraceful  to  disclose. 

Cur,  adv.  vuU. 

4 

In  this  term  Denman,  C.J.  delivered  the  judgment  of 
the  Court.  After  adverting  to  the  pleadings  and  the  evi- 
dence, his  lordship  said,  *'  The  whole  class  of  cases  on 
this  subject  will  be  found  in  my  Lord  Tenterden^s  judgment 
in  the  case  of  Clark  v.  Clark  (a).  At  the  trial,  and  again 
in  support  of  the  rule,  it  was  contended  that  the  criterion 
employed  was  improper,  inasmuch  as  an  attorney  might 
be  bound  to  state  that  in  a  judicial  proceeding  which  would 
otherwise  be  confidential  as  between  himself  and  his  client. 
As  to  the  three  cases  alleged,  of  breaches  of  confidence  in 
the  attorney;  one  was,  that  his  own  client  had  no  power 
to  grant  a  lease  foVtifein  respect  of  which  the  vote  wa3 
tendered.    That  knowledge  would  fall  within  the  rule  of  a 

(a)  9'koodjr&MaIk.5» 


others. 
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J1833,       privileged   communication   in   its   narrow  sense;  but  the 

-v^'*^'*^      two  others  were  of  facts  of  which  he  had  become  informed 

Moors  i     i      .«  •  «     •     « 

.  9^  andoubtedlj  as   an   attorney,    but  not  exclusively  as  an 

\fftt«*"^  attorney  acting  for  his  client.  He  had  been  concenied  on 
both  sides  in  two  mortgage  transactions,  and  acting  as 
agent  at  the  election  he  objected  to  the  votes  of  the  mort- 
gagors, partly  on  the  ground  that  their  property  was  mort- 
gaged, which  the  voters  did  not  dispute,  but  established 
'their  right  to  vote  by  shewing  a  sufficiency  of  property 
above  the  mortgage  money.  We  think,  however,  the  opi- 
nion of  the  jury  ought  to  have  been  taken  whether  these 
were  or  were  not  confidential  communications  acquired 
professionally,  in  the  more  enlarged  and  popular  sense  of 
the  word.  And  although  it  was  contended  in  support  of 
the  verdict  that  part  of  the  justification  failed,  because, 
even  if  they  bore  that  character,  the  disclosure  of  them 
could  not  be  said  to  have  justly  annoyed  the  plaintiff's 
townsmen,  or  be  called  disgraceful,  which  indeed  the 
amount  of  damages  may  seem  to  prove  the  opinion  of  the 
jury  to  be>  we  think  the  question  should  have  been  sub- 
mitted to  them  whether  the  fact  was  proved,  and  whether, 
if  it  was  proved^  the  inference  was  correctly  drawn.  Another 
disputed  fact  at  the  trial  was,  whether  the  outrages  were 
committed  against  the  plaintiff's  property  by  the  inhabit- 
ants of  the  town  or  by  strangers.  This  was  doubdess  aa 
essential  part  of  the  plea,  and  ought  to  have  been  proved; 
but  there  was  some  evidence  relative  to  it  proper  to  be 
submitted  to  the  Jury,  and  their  verdict  was  not  separately 
taken  on  the  points.  Unless,  therefore,  the  defendants  feel 
that  some  reparation  is  due  to  the  plaintiff,  and  should 
oiEer  to  him  something  which  the  plaintiff  should  deem  it 
prudent  to  accept,  a  new  trial  must  be  had. 

Rule  absolute. 
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1833. 

John  Richakdson  v.  Watson. 

Assumpsit  for  the  use  and  occupation  of  two  closes  -4.  ha^^ingtwo 
of  land,  situate  in  the  parish  of  Kir  ton,  in  the  county  of  in  Dale  in 

Lincoln.     At  the  trial  before  Bauley,  B.,  at  the  Lincoln  theoccupa- 

.    .     tiop  of  B.,  de- 
spring  assizes,  1832,  a  verdict  was  found  for  the  plaintiff  vises  to  C.  the 

for  12/.  lis.  7rf.,  subject  to  the  opinion  of  this  Court  on  ^^'^^e^owa^^a- 
the  following  case.  tion  of  B.  C. 

The  lessor  of  the  plaintiff  was  entitled,  as  heir  of  William  hbiselfto  both 
Richard$on,  (who  had  demised  the  two  closes  from  year  to  closes  bjf 

shewioff  that 

year  to  Watson,)  to  recover  12/.  1  \s.  Id.  for  the  half  year's  ^,  supposed 

rent  of  those  closes,  unless  they  passed  by  the  will  of  Wil-  ^»*  ^®  P"^  ^ 

.  P^ity  occupied 

liam  Richardson  to  one  other  John  Richardson,  the  great  by  B.  consist- 
nephew  of  the  testator.     By  this  will,  dated  17th  April  ^fj/^^^^oris 
1827,  after  giving  and  devising  certain  estates  at  Imingham,  this  a  case  for 
East  Halton,  Killingholrae,  and  Harbrough,  to  his  wife  ^^vise  is  void 
(now  his  widow,)  Catherine  (or  life,  and  subject  thereto  his  (or  unceruin- 
estate  at  Imingham  to  his  great  nephew,  William  Richard- 
son, in  tail,  and  his  estates  at  East  Halton,  Killingholme,  and 
Harbrough,  to  him  in  fee,  the  testator  gave  and  devised 
all  that  his  messuage  or  tenement,  closes,  lands,  heredita- 
ments and  real  estates,  situate,  lying,  and  being  at  Hibald* 
stowe,  in  the  county  of  Lincoln,  which  were  then  hi  the 
occupation  of  Jahn  Watson,  unto  and  to  the  use  of  his 
great  nephew  Percival  Richardson,  his  heirs  and  assigns, 
and  then  devised  as  follows :— • 

**  I  give  and  devise  all  that  my  messuage  or  tenement^ 
closes,  lands,  hereditaments,  and  real  estates,  situate,  lyingi 
and  being  at  Kirton,  in  the  said  county  of  Lincoln,  which 
are  now  in  the  occupation'  of  Joseph  Atkinson.  And  also 
the  close  in  Kirton  aforesaid,  now  in  the  occupation  6f  the 
said  John  Watson,  unto  and  to  the  use  of  my  said  gr^at 
nephew  John  Richardson,  his  heirs  and  assigns,  for  ever. 
I  give  and  devise  all  that  my  messuage  or  tenement,  closes, 
lands,  hereditaments,  and  r^al  estates,  situate,  lying,  and 
being  at  Kirton  aforesaid,  which  are  now  in  the  occupation 
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of  Thomas  Curtis,  unto  and  to  the  use  of  my  said  great 
nephew  Thomas  Richardson,  his  heirs  and  a»siguft|  for  ever. 
I  give  and  devise  all  that  my  messuage  or  tenement,  closes, 
lands,  hereditaments,  or  real  estates,  situate,  lying,  and 
being  at  Kirtou  aforesaid,  which  are  now  in  the  occupation 
of  Joseph  Wharton^  unto  and  to  the  use  of  my  said  great 
nephew  Richard  Richardson,  his  heirs   and   assigns,   for 


ever. 


» 


For  two  or  three  years  previous  to  and  in  the  year 
1825,  and  thence  until  the  death  of  the  said  William  Rich* 
ardson,  the  said  John  Watson  occupied  two  closes  in  the 
parish  of  Kirton,  as  tenant  of  the  said  William  Richardson, 
being  the  same  two  closes  for  the  use  and  occupation  of 
which  the  present  action  was  brought.  The  two  closes 
have  always  respectively  been  called  '  Low  Farwells, '  and 
'Low  Sweet  Hills,'  and  contain  each  about  eleven  acres. 
Supposing  a  line  drawn  from  east  to  west,  this  was  the 
situation  of  the  closes  on  the  line :  First,  a  number  of 
closes  forming  the  body  of  Atkinsoris  farm,  then  the  Low 
Farwell,  next  another  close  in  the  occupation  of  Atkinson, 
then  two  successive  closes  in  the  occupation  of  Thomas 
Cnrtis,  th^n  another  close  in  the  occupation  of  Atkinson, 
and  beyond  and  adjoiuing  this  last  was  the  close  called 
Low  Sweet  Hills.  Evidence  was  given  by  the  defendant 
oif  a  certain  will  made  by  the  testator  in  1825,  in  which  the 
testator  devised  his  lands  8cc.  in  Hibalston  and  Kirton,  to 
trustees,  to  their  use,  upon  the  trusts  in  the  will  declared  i 
and  amongst  other  portions  '  as  to,  for,  and  concerning  all 
that  messuage  or  tenement,  with  the  closes,  lands,  and 
hereditaments,  situate,  lying,  and  being  in  Kirton  aforesaid, 
now  in  the  occupation  of  Joseph  Atkinson,  together  with 
the  close  in  Kirton  aforesaid,  occupied  by  the  said  John 
Watson,  upon  trust  for  my  said  great  nephew  John  Rich'' 
ardson,  when  he  shall  attain  the  age  of  23  years,  and  for  the 
heirs  of  his  body  lawfully  issuing/ 

The  attorney  who  made  the  will  of  1825,  but  did  not 
make  the  will  of  1827,  stated  that  he  received  instructions 
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in  writing  from  the  testator  for  the  will  of  1825,  which  he  1883. 
produced,  and  which,  amongst  other  instructional  con- 
tained the  following :  ^'  I  also  wish  the  farm  in  Joseph  v. 
Atkiiiion's  occupation  to  be  the  property  of  John  Richard*  Watbok. 
son  my  great  nephew,  taking  also  the  land  in  Kirton  occu- 
pied at  this  moment  by  Mr.  Watson^  {all)  only  to  be 
entered  on  at  23. "  The  witness  stated  in  explanation  of 
his  having  mentioned  only  one  close  in  the  occupation  of 
Watson  in  the  will/ that  the  testator  gave  him  certain  verbal 
instructions  for  the  will,  and  in  those  verbal  instructions 
described  the  land  in  the  occupation  of  Watson  a»  a 
'close,'  but  added,  that  he  hardly  knew  what  Waison  occu* 
pied ;  that  the  will  was  made  from  the  written  and  verbal 
instructions^  The  witness  further  stated,  that  from  what 
passed,  he  understood  it  to  be  the  testator's  intention  to  give 
all  the  land  in  Kirton  in  the  occupation  of  Watson  to  his  great 
nephew  John  Richardson:  that  in  consequence  of  the  tes- 
tator's not  being  certain  what  land  Watson  occupied,  a 
person  of  the  name  of  Neal,  who  was  supposed  to  know 
the  testator's  land,  was  called  in  and  asked  by  the  witness, 
in  testator's  presence,  whether  the  land  in  the  occupation 
of  Watson  was  in  one  close  or  two,  and  that  Neale  said  it 
was  all  in  one  close ;  and  that  he  witness,  in  consequence  of 
this  information,  described  it  in  the  will  as  above-men- 
tioned. The  closes  in  question  had  formed  a  part  of 
Atkinson* 8  farm  24  years  before  and  till  they  came  into  the 
possession  of  Watson,  The  learned  judge  thought  this  evi- 
dence could  not  be  submitted  to  the  jury,  and  directed  them 
to  find  a  verdict  for  the  plaintiff,  damages  12/.  11 5.  7d. 
The  questions  for  the  opinion  of  the  Court  are, 

1 .  Whether  the  evidence  on  the  part  of  the  defendant 
ought  to  have  been  received  I 

2.  Whether  the  jury  ought,  upon  the  whole  admissible 
evidence,  to  have  found  a  verdict  for  defendant? 

3.  Whethec  the  evidence  ought  to  have  been  submitted 
to  the  jary  for  them  to  find  a  verdict  for  the  defendant  or 
for  the  plaintiff,  accordijig  as  they  should,  find  that  it  was 
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t<88^        ot  Wtfs  not  the  intettftton  of  the  testator  to  gfte  both  tlie 
cloaies  to  his  gf eat  nephew,  John  Richatdstn  1 


HmnktiW^n 


V^TMitm 


v/  4.  Wltetfaef  tbef  devisee,  the  testator's   great  lieplf^^ 

J^hn  Rich(ifd9on,  nright  not  fa'^  efititled  tttiiet  the  devise  to 
Otoe  of  the  two  closes,  and  if  so,  whether  the  beir  or  devi- 
iee  shoatd  have  the  option  ? 

Amos,  for  the  pTaintift,  The  statnte  of  wills  affd  the 
statirte  ^  fraads  both  require  flmt  tbe  witl  of  the  testator 
ihtjftM  be  in  wrrting,  and  the  jadgment  of  tbe  Court  ai^ust 
proeeed  itp6n  tbe  meairiiig  of  tb6  woYds  whicb  Are  wed  itf 
the  will«  It  i»  not  for  the  Court  to  say  what  tbe  meaning 
ef  the  testator  was,  if  the  words  nsed  by  him  wilf  not 
hew  that  interpretation.  Tindal,  C.  J.,  in  hk  jfrdgment 
in  Mtilhr  ▼•  Tr^go^n  («),  mention?  two  chersses  df  cases  itt 
whicb  parol  evidence  is  admissible ;  first,  **  where  tbe  de- 
scription of  tbe  thing  devised  or  of  tbe  devisee  ils  deaif 
apon^  tbe^  fiatce  of  the  will,  btit  upon  tbe  death  of  tbe  tes- 
fafer  it  is  found  that  there  are  more  thain  oi^e  estate  oV 
snl^jeet'-malter  of  devise,  or  more  than  one  persotf  whose 
description  follows  Ofrt  and  fills  the  wbrds  used  in  tbe  Will. 
Tfte  other  claes  of  ca^es  is  that  in*  whicb  the  description 
contained  in  the  wilt  of  tbe  thing  intended  to  be  devised, 
or  of  the  person  who  is  intended  to  take,  is  true  in  part, 
but  not  tru6  in  every  particular."  Here  if  there  had  been 
any  ground  for  inferring  that  the  testator  had  any  particular 
c]b86  in  view,  this  ca^  niight  have  been  considered'  as 
witttiu'  the  first  dass  of  ca^es,  and  parol'  evidence  might 
have  been'  admissible.  iPhere  is,  however,  no  ground  for 
any  inference  of  Aat  sort.  The  maxim  amhigakat  vev" 
6t>rintli  latens,  veri/leatione  suppktur^  is  certxiinly  laid'  down 
iu  broad  and  general  terms  in^  Loitl  BatOfi's  works  (S),  but 
if  the  illuBtitatiott9  of  the  maxim  given  by  Lord  Bacon  are 
examined,  they  will  be  found  to  range  themselves  within 
ibe-  two  class^  mentioned  by  Tindal,  C.  J.*  In  Druce  v. 
IhnisM  (c).  Lord  Ekhn  says,  "  When  a  mati  devised  to 

(ay  8  Bingh.  2^i4.  (c)  6  Ves.  Jun.  397. 

(h)  Bacon'sWorb,  vohadii.  192. 


RfCHlftMOW 


£AST£R  TERM,  III  WILL.  IV.  ft7l 

bis  son  John,  and  happens  to  have  two  sods  of  that  nanie>        |899. 
supposing  one  to  be  dead,  there  is  a  latent  amMgmty, 
letting  in  parol  evidence,  but  parol  evidence  perfectly  ee«H  vT 

aistent  with  that  described  in  the  instrament/'  Thie  de^  Witsdn; 
cision  is  in  accordance  with  the  judgment  in  MHkr  v# 
Tracers.  Ihwset  v.  Sweei  (a)  is  »  case  decided  upon  the 
same  principie.  There  the  testator  bequeathed  a  legacy 
to  JoAit  and  Benedict,  sons  of  J.  9* ;  J.  5.  had  two  sonii« 
James  and  Benedict,  but  no  son  of  the  name  of  Jokm,  and 
it  was  held  that  James  should  take  the  legacy. 

To  constitute  a  case  of  elecCioo,  the  ptescrmption  of  an 
intention  to  give  an  election  nmst  arise  upon  the  face  of  the 
will  or  instrument  itself;  a9  where  a  man  granta  18  acres 
out  of  his  wood,  containing  100  acres>  or  where  a  testator 
devises  land  at  S.  and  he  is  possessed  of  land  at  North  and 
at  South  S. 

The  declarations  by  the  testator  in  18^5*  are  inadnm- 
sifole  to  explain  the  will  of  1827,  inasmuch  as  these  decla^ 
rations  were  made  at  the  time  of  making  the  will  in  1805, 
in  which  the  property  is  not  devised  in  the  same  manner 
as  by  the  will  of  1827;   Thomas  w.  Thomas  (b). 

N.  JR.  Clarke,  contr^.  The  Court  will  put  such  con- 
struction upon  the  words  of  the  will  as  will  give  effect  to 
the  intention  of  the  testator,  without  reference  to  any  eit^ 
trinsic  evidence,  except  that  which  shews  that  there  are 
two  closes.  The  argument  on  the  other  side  does  not 
apply  to  thia  case«  It  would  have  been  applicable  if  the 
words  in  the  will  had  been,  I  give  one  of  the  two  closes  in 
the  occupation  of  Watsofi.  The  testator  saya  the  close 
in  the  occupation  of  Watson,  by  which  is  clearly  meant 
all  the  land  in  WatsotC^  occupation,  and  there  is  nothing 
in  the  will  indicative  of  a  contrary  intention.  The  testator 
givea  first  the  farm  in  the  occupation  of  Atkinson  to  his 
great  nephew.  These  two  fields  are  contiguous,  and  had 
been  formerly  part  of  the  farm  occupied  by  Atiimon* 
After  the  devise  of  the  farm,  which  is  the  substantive  de- 

(a)  Ambler,  175.  (A)  6  T.  K.  e^ff. 
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vise,  there  is  the  devise  of  the  dose  in  the  occupation  of 

Richardson    ^^^^^^^'    "^^^  testator  must  have  intended  to  give  both 
V*  those  fields   when  he  used  the  word  close.    The  mean- 

ing of  "  ctose"    is  not  confined   to  a  field  inclosed  by 
hedges.     A  common,  a  piece  of  waste  ground,  or  part  of 
a  forest^  may  be  described  as  a  close.     In  numerous  cases 
property  not  specifically  described  in  the  will  has  been  held 
to  pass  by  it.     In  Press  v.  Parker  (a)  u  coal^ellar,  not 
included   in   the   description,    was  .held   to    pass  to  the 
devisee.    Although  in  the  case  of  Doe  v.  Oxeiidenfjb),  Mans- 
field,  C.  J.  thought  that  evidence  ought  not  to  be  re- 
ceived to  extend  the  operation  of  the  will  to  an  estate 
to  which  the  words  of  the  devise  did  not  stridtly  apply,  yet 
from  the  observations  made  by  him  in  delivering  judgment 
it  may  be  inferred,  that  the  Court  would  have  admitted  the 
evidence  if  in  that  case  the  devise  would  otherwise  have 
had  no  operation.    Therefore  that  chse  is^'iiri'a^ltb^^Jty  in 
favour  of  the  claim  of  the  present  defendant;  ftM*  9f  th^'^^ 
dence  of  intention  be  not  received,  and  thitf'f^e  nbt'^U'dise 
for  election,  the  devise  will  fail  to  have  an/o^eflltidii  ^^M- 
ever.      In  iMtie  v.  Earl  Stanhope  (c)  Ieas^HbId'"^ro|5^tjf 
was   held  to  pass  under  the  word   **  fardis.'^' '  TtAi^'chse 
shews  the  length  the  Courts  will  go  to  dffi^tVuart^'^tii^  in- 
tention of  the  testator.      Had  the  tesX^th  ^^tM^' orte 
field  only  to  pass,  he  would  have  said  a  cKysb,  "isii  ti6K^hi 
close  in  the  occupation  of  Watson.  *•'"  '       '*'"'• 

This  case  comes  within  the  second'  't\ik^^  bt'  easier 
mentioned  by  Tihdal,  Ci  J.,  m  MUltr  *t\  Tttit'tf^i 'iti^ 
description  is  true  iti  pbrt,  but  not*  Ira^' iff' e^bry  por* 
ticular.  There  are  many  other  c&s\es  upoA  "^'w  subjecfy 
although  none  are  precisely  in  pdirit.""<  in'  Oobdtitk 
V.  Southern  {d),  by  a  devise  of  '*  all'thiAt'^iii^fartn;  -called 
Trogue's  Farm,  now  in  the  occupation  of  A.  C.»"  lands, 
t>aKel  of  Trogue's  Farm,  not  in  the^ccilipation  of  A.  C, 
Were  held  to  pass.  [Parke,  3:  In  tbilt*  chse  thti 'fbrlAer 
par^of  the  description  was  correct;  sfnd  the  luttefpart  Was 

(isf  2  Bingh.  456.  (c)  6  T.  R.  345. 

(^  3  Taqnt.  156.  (<0  1  M.  &  S.  298. 
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rejected^  on  the  ground  that  falsa  demonstratio  non  nocet]. 
In  Doe  V.  Roberts  (a\  Bay  ley,  J.  says^  "  If  the  de* 
scnption   18  not  precise;   if  you   cannot  satisfy  the   will,  «. 

unless  additional  property  passes  besides  that  which  Watson* 
is  described,  then  you  must  presume  that  the  testator  in* 
tended  to  pass  that  property,  and  that  his  description  is 
inaccurate.*'  It  has  been  contended  that  declarations  by 
the  testator  are  not  evidence  of  his  intention  to  devise, 
unless  they  are  made  at  the  time  of  making  the  will.  The 
instructions  for  the  will  made  in  1825,  and  what  occurred. at 
that  time,  are  not  offered  in  evidence  of  the  mode  in  which 
the  testator  intended  to  dispose  of  the  property,  but  merely 
to  shew  that  by  the  expression  in  the  will,  *^  the  close,"  the 
testator  intended  Xo  comprise  all  the  land  occupied. by 
WaUott. 

.  Amos  in  reply.  '*  Close,*'  in  pleadings,  may  mean  an 
uninclosed  piece  of  ground ;  but  here  the  word  is  used  in 
a  popular  sense,  and  means  a  field.  In  Goodtitle  v. 
Sotdhem  the  devise  was  of  all  that  farm  called  Trogue's 
Farm,  and  the  words  of  the  will  could  not  be  satis- 
fied unless  the  whole  had  passed ;  and  if  that  part  of  the 
di^scription  which  was  untrue  was  rejected  as  useless, 
enough  would  remain  to  carry  the  estate  to  the  devisee. 
Lane  v.  The  Earl  of  Stanhope  turned  upon  the  meaning  of 
the  word  *'  farm."  In  Press  v.  Parker  it  was  held,  that 
the  coal  cellar  was  parcel  of  the  messuage,  and  therefore 
passed  with  it  to  the  devisee.  It  is  said,  that  this  case  is 
within  the  second  class  of  cases  mentioned  by  Chief  Justice 
Tin4al,in  Millar  v.  Travers;  but  to  bring  a  case  within 
that  class  you  must  be  able  to  strike  out  that  part  of  the 
description  whiqh  is  incorrect. 

DsNMAN,  C.  J. — It  appears  to  me  that  the  ambiguity 
in  the  will  is  clearly  a  latent  ambiguity  capable  of  being 
explained  by  parol  evidence.    Evidence  has  been  produced, 

(a)  5B/&Ald.407^ 


Watbov. 
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1M3.        but  I  think  that  evidence  does  not  at  all  explain  wliat  die 

EicH  EiMov   ^^^^^^  meant,  whether  he  intended  the  one  or  the  other 
«.  of  the  closes  to  pass  by  bis  will»  and  to  be  enjoyed  by  the 

devisee.  The  devise  therefore  is  void,  and  the  plaintiff^  as 
heir-at-law,  must  recover  the  premises.  Nor  is  this  a  case 
of  election;  for  there  can  be  no  election,  except  vriiere  there 
b  a  dear  intention  that  out  of  a  mass  some  portion  shall 
be  chosen.  •  Assuming  that  the  evidence  as  to  the  title  of 
the  property  is  admissible,  the  remainder  of  the  evidence 
is,  that  the  testator  gave  verbal  instmctions  and  descnbed 
the  property  as  a  elo8€  in  the  occupation  of  fVaiion,  but 
intended  to  give  all  that  was  occupied  by  Walton  in  that 
parish.  It  is,  therefore,  not  possible  to  say  that  the  tea- 
tator  meant  to  give  either  the  one  or  the  other  of  th^ 
closes  in  the  occupation  of  fVat$on. 

LiTTLEDALE^  J. — I  am  also  of  opinion  that  the  parol 
evidence  does  not  shew  which  close  the  testator  intended 

'  —  *  '  • 

tp  devise.  The  evidence  only  shews  that  he  intended  to 
give  something  in  the  occupation  of  Watson.  In  Goodlitle 
V.  Southern,  Trogue's  Farm  was  a  certain  description  suffi- 
cient to  pass  the  property,  and  whether  it  was  or  was 
not  in  the  occupation  of  the  person  named  in  the  will 
could  not  make  any  difference,  as  the  false  description 
,  afterwards  could  not  vitiate  the  previous  correct  descrip- 
tion. The  testator  in  this  will  uses  the  word  ''closes" 
several  times,  therefore  the  word  ''  close"  cannot  be  said  to 
mean  more  than  one  close.  Then  I  apprehend  that  this  is 
not  a  case  of  election.  A  party  has  an  election  where  it 
appears  on  the  face  of  the  instrument  that  there  is  some- 
thing from  which  the  selection  can  be  made,  as  in  the  case 
mentioned  in  Co.  Litt.  where  a  man  grants  one  of  the  two 
horses  in  his  stable.  Or,  in  a  case  of  election,  as'  stated 
in  LfOrd  Bacoris  Maxims  of  the  Law,  where  a  man  grants 
ten  acres  of  wood  in  a  place  where  he  hath  a  hundred 
acres.  In  5  Co.  Rep.  68  6.  (a)  it  is  said,  "  if  a  man  has 
two  sons,  both  baptized  by  the   name  of  John,  and  doii- 

(a)  Cheyntf^  cbs^.  - 


ceiving  that  the  elder  (who  had  been  long,  absent)  is  dead,        t8$S. 
devises  his  land,  by  his  will  in  writing,  to  bis  son  John   {ticsAaotdk 
generally,  and  in  truth  the  elder  is  living,  in  this  case  the  «• 

younger  son  mayi  in  pleading  or  in  evidence,  allege  the  de- 
vise to  him,  and  if  it  be  denied  be  may  produce  witnesses  to 
prove  his  father's  intent,  that  he  thought  the  other  tobedead*; 
and  it  is  afterwards  «aid,  '*  if  no  direct  proof  can  be  made 
of  his  intent,  then  the  devise  is  void  for  the  uncertainty.'-' 
In  Mokun  v.  Mohun  (a)  the  testator  had  intended  to  devise 
something  to  his  family,  but  it  was  not  possible  to  say 
what  he  intended  to  devise,  and  the  will  was  held  to.  be 
void  for  uncertainty*  In  this  case  it  being  impossible  to 
say  which  close  the  testator  intended  to*  devi8e>  the  devise 
is  void  for  uncertainty«  and  the  heir«at*law  is  entitled. 

Parke,  J.«-I  am  of  opinion  that  the  plaintiff' is  entitled 
Co  recover,  and  it  is  with  some  regret  that  I  come  to  this 
conclusion,  because  upon  the  evidence  it  appears  to  me 
that  the  testator  intended  something  to  pass  to  the  devisee; 
but  at  the  same  tune  I  should  be  still  more  sorry  to  break 
through  the  rules  of  law.  The  lessor  of  the  plaintiff  is  entitled 
to  the  property  as  heir-at*law,  if  nothing  passes  by  the  will. 
When  the  testator  makes  use  of  the  word  '^  close'*  he  evi- 
dently uses  the  word  in  its  popular  and  ordinary  sense, 
because  in  other  parts  of  his  will  he  uses  the  word  "  closes." 
I  cannot  say  upon  the  evidence  offered  which  of  the  closes 
was  intended  to  be  devised.  Evidence  as  to  the  meaning^  - 
of  the  word  close  in  the  will  would  have  been  admissible,  * .  ' 
Where  there  is  a  devise  to  A.  and  there  are  two  per- 
sons  of  that  name,  evidence  is  admissible  to  shew  which  • 
was  intended,  according  to  the  rule  laid  down  in  MUler'v* 
Trovers;  but  the  question  is,  what  meaning  c^n  be  put 
upon  the  words  used  by  the  testator  in  his  wilV,  as  the' 
statute  of  frauds  and  the  statute  of  wills  both  require  the 
will  to  be  in  writing?    In  the  former  will' offered  in  evi- 

*  *  *  • 

(u)  Bwantt.  901. 
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tB9f.        deuce  there  id.  precisely  the  name  clause  as  in  tkis,  rabing 
the  same  difficulty.     Supposing  this  former  wilt  to  be 


RtCBA&DSON 


Watsov. 


o.  admissible  in  evidence,  it  does  not  shew  that  the  testator 

meant  to  devise  oniB  close.  The  other  evidence  merely 
shews  that  the  testator  wan  mistaken  in.  thinking  that  be 
.was  only  possessed  of  one  dose  in.  the  occupiation  of 
Watson*  It  does  not  take  away  the  doubt  as  to  which 
close  was  intended  to  be  devised*  It  is  ;iaid  that  the 
devisee  here  has  an  election.  It  is  quite  clear  that  a  right 
to  elect  only  arises  where  the  intention  to  give  an  election 
appears  upon  the  face  of  the  instrument.  Thus^  in  the 
instance  in  Bacon^n  Maxims,  which  has  been  already  al- 
luded tO|  where  a  man  grants  ten  acres  of  wood  in  Sale, 
and  he  has  100  acres  of  wood  there,  or  where  a  lessor*  seised 
of  the  manor  of  South  S.  and  North  S.  leases  unutn  matte- 
rmm  de  S,,  or  being  seised  of  two  tenements  in  St.  Dun- 
stan'sj  leases  one.  Looking  at  this  will  it  does  ^ot  appear 
jbat  one  of  two. closes  is  intended  to  be  given,  and  there- 
fore in  this  case  there  is  no  election. 

Postea  to  the  plaintiff  (a).' 

(a)  See  Doe  v.  MarHn  and  Richardt,  unte,. 
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A  deed  is  well 

eimtedbyan  UPON  an  appeal  against  aa  order  of  removal,  whereby 

illicsivto  sei^ 

ion,  if  it  be      Join  Plant  was  removed  from  Macclesfield,  in  the  county  of 

ikned  hy  a      Chester,  to  Longnor,  in  the  county  of  Stafford,  the  Court 
thtrdpenonat     -  ^  ^      .  ^         ,    T  ,  . 

hisrei|iiMt       of  Quarter  Sessions  confirmed  the  order,  subject  to  the 

and  in  his  pre-  opinion  of  this  Court  on  the  following  case :— 

It  is  not  ne-      In  April  1811  the  pauper,  then  a  minor,  was  desirous  of 
^2|^J|2m1    ^      being  apprenticed  to  Ralph  Robinson,  a  shoemaker  living 

should  ha?a      at  Longnor,  for  whom  he  had  wcHrked  from  the  preceding 
been  pravious"  r  ^ 

ly  read  over  to  November.     An  indenture  was  accordingly  prepared  by 

him,  unleis  he  qq  gnomey  residing  «f  iK>me  distance,  upon  paper  properly 
it. 


EASTSR  TER^r,  fll  WILL.  IVr 

stamped,  and  theii-  seals  were  affixed  to  the  bottom  of  the 
paper,  opposite  to  M'hicli  the  names  of  the  master,  the     ti    K    g 
pauper,  and  his  father  were  intended  to  be  written.     The  v. 

indenture  was  fetched  away  by  the  pauper's  father,  and 
carried  to  the  pauper  at  Longnor  to  be  executed.  Neither 
the  pauper  nor  his  father  could  write.  They  requested  a 
person  of  the  name  of  Nadin  to  write  their  names  opposite 
to  two  of  the  seals  at  the  bottom  of  the  paper.  This  was 
done  by  Nadin  in  the  presence  of  the  pauper  and  his  father. 
At  this  time  the  indenture  was  not  read  over,  nor  Was  any 
thing  whatever  said  or  done  by  Nadift,  the  pauper,  or  the 
father,  except  the  signing  by  Nadin.  The  indenture  was 
immediately  taken  by  the  pauper  to  his  master  and  left 
with  him,  and  the  master  then  signed  his  name  opposite  to 
the  third  seal.  There  was  no  attesting  witness  to  the  exe- 
cution by  any  of  the  parties.  In  a  month  or  two  after  the 
signing  of  the  indenture,  it  was  taken  by  the  pauper,  at  the 
desire  of  the  master,  to  the  attorney  who  had  prepared  it, 
to  get  the  date  altered,  and  it  was  then,  for  the  first  time, 
read  over  by  the  attorney  to  the  pauper,  and  was  approved 
by  him.  The  alteration  w*as  not  made,  and  the  pauper  car- 
ried the  indenture  back  and  gave  it  again  to  his  master.  The 
pauper  served  under  the  indenture  nearly  four  years,  re- 
siding in  the  appellant  township.  The  pauper,  who  was 
called  as  a  witness  by  the  respondents,  being  asked  by  the 
Court  with  what  intention  or  for  what  purpose  he  gave  the 
indenture  to  his  master,  answered,  **  When  I  gave  it  to  my 
master  I  considered  myself  then  fast;"  and  after>vards 
stated,  in  answer  to  another  question  from  the  Court,  that 
he  considered  himself  bound  from  the  time  of  the  signing, 
and  ever  afterwards. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  indenture  was  so  executed  as  to  enable  the  pauper  to 
acquire  a  settlement  by  service  under  it. 

Lloyd,  in  support  of  the  order  of  sessions,  was  stopped 
by  the  Court. 

F  P 
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Campbell,  S»  G.  and  Cottingham,  contr^^ — There  is  no 
valid  execution  either  by  the  father  or  the  son.  Not  by  the 
father^  for  he  was  ignorant  of  the  contents  of  the  instru- 
ment, and  it  was  not  read  over  to  him.  IDenman,  C«  J. 
Suppose  be  bad  been  literate,  and  had  not  read  over  the 
instrument,  would  not  his  execution  of  it  have  been  gpod  f] 
It  is  stated  in  the  case  that  neither  the  father  nor  the  son 
could  write  his  name.  [Parke,  J.  He  may  still  have  beea 
able  to  read<  He  signs  it  upon  the  credit  of  those  by 
whom  it  is  prepared.]  It  does  not  appear  either  thai  it 
was  read  to  him,  or  that  he  read  it.  [ParkCt  J.  According 
to  the  authority  of  Thorougligood^a  case  {a),  the  father's 
execution  is  valid*  There  it  is  laid  down,  that  if  a  party  is 
illiterate,  he  is'not  bound  to  execute  the  deed  unless  it  be 
read  to  him;  that  he  may  call  upon  any  person  present  to 
read  it  to  him»  and  that  if  it  be  read  falsejy  it  is  not  bind- 
ing; otherwise,  if  it  be  read  fairly.  Under  the  circum- 
stances found  by  the  case,  the  execution  by  the  father  may 
have  been  quite  sufficient*]  That  which  was  done  by  tb<e 
pauper  and  bis  father  was  by  consent  only.  Being  unable 
to  write  they  should  have  executed  as  marksmen,  KiJig  t- 
Ripon  (6).  The  delivery  is  not  sufficient.  It  was  taken 
by  the  pauper  to  the  master,  which  is  not  sufficient 
[Parke,  J«  It  was  given  by  the  father  to  deliver  to  the 
master.    There  can  be  no  doubt  as  to  the  delivery.] 


By  the  Court,— -There  is  no  doubt  that  the  execution  by 
the  father  is  sufficient,  and  we  think  that  of  the  son  is  ^Iso 
good.  The  whole  transaction  is  such  as  ordinarily  takes 
place  in  the  execution  of  such  instruments.  Thorough- 
good's  case  is  an  express  authority  to  shew  that  the  execu- 
tion is  good. 

Order  of  Sessions  confirmed  (c). 


(a)  2  Co.  Rep.  9.  (b)  9  East,  ^95. 

(c)  $ee  Sbep.  Touch.  66;  BenneU  v.  Vade,  2  Atk.  397. 


EASTER  t£RM,  HI  WILL.  IV.  579 

18S3« 


In  the  matter  of  William  Battine,  D.C.  L.  In  re 

Battinb. 

Dr.    BATTINE   had    been  Advocate-General   to   the  under  7  Geo. 

Aclfiiiralty.  and  upon  bis  being  superseded  in  his  office  he  ^'  ^:  ^h  ^^^' 
V         •  •  .      1?-         n  •  19,  It  w  corn- 

presented  a  petition  to  the  rrince  negent^  pra^ring  some  petent  to  the 

provision  upon  retirement,  in   remuneration   for  his   past  I?^!^^"' 

services.      This  petition  was  referred  to  the  Lords  Com-  Court,  with 

missioners  of  the  Admiralty,  who  recommended  his  Royal  ^^  Lords'of 

Highness  to  grant  a  pension  to  the  amount  of  200/.  per  the  Admiralty, 

annum,  in  consideration  of  his  ill  health,  and  the  length  of  payment  to 

time  he  had  been  in  the  office.     The  Prince  Regent,  on  th^  the  assignee  of 

.a  portion  of  a 
behalf  of  his  Majesty,  and  with  the  advice  of  the  Privy  pension  charg- 

Cooncil,  accordingly  ordered  that  a  pension  of  200/.  a  year  «*\.<>ntj>«  na^y 
'  .  .  estimates,  and 

should  be  granted  to  him,  the  same  pension  to  commence  granted  to  the 
from  the  day  on  which  he  ceased  to  hold  his  office,  and  to  Jhe  Crown^ 
be  placed  to  the  ordinary  estimates  of  his  Majesty's  navy ;  upon  his  being 
and  the  Lords  Commissioners .  of  the  Admiralty  were  to  Jh^office  of "* 
give  further  directions  therein^    The  order  by  which  the  advocate  to 

*       .  ^  the  Court  of 

pension  was  granted  was  dated  <'  At  the  Court  of  Carlton  Admiralty,  in 
Palace,   the  8th  of  May,   1812."     In  September,    1831,  ^J°J^j^^^^^^ 
Dr.  Batiine  applied  to  take  the  benefit  of  the  Insolvent  and  length  of 
Debtors'  Act,  (7  Geo.  4,  c.  57,)    On  the  17th  November  fS''£?„'^ 
be  was  discharged,  and  the  chief  commissioner  made  an  the  office. 
order  that  180/.  per  annum  should  be  paid  to  the  assignees 
out  of  the  pension  of  200/.      This  order  was  communi- 
cated to  the  Lords  Commissioners  of  the  Admiralty,  whe 
consented  thereto,  and  have  since  refused  to  pay  to  Dr. 
Battine  any  part  of  the  sum  of  180/. 

In  Michaelmas  term  last  FolleU  obtained  a  rule,  calling 
upon  the  commissioners,  upon  notice  given  to  their  chief 
clerk,  to  shew  cause  why  a  writ  of  prohibition  should  no); 
issue  against  them  to  prohibit  them  from  proceeding  on  tbeir 
order  of  I7th  November,  18S1,  for  the  assignment  of  a 
portion  of  a  certain  pension  granted  to  William  Battine  by 
his  Royal  Highness  the  Prince  Regent  in  council,  acting 
in  the  name  and  behalf  of  his  late  Majesty  King  George  3, 

p  p  2 
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CASES  IN  THt  KING*S  BENCH, 

on  the  Bth  May,  1812^  and  lield  during  the  pleasure  of  his 
Majesty  («). 


(a)  At  the  Com t  at  Carlton  House, 
the  Bth  of  May,  1812,  present 
His  Royal  Highness  the  Prince 
Regent,  in  Council. 
Whereas  there  was  this  day  read 
at  the  council  hoard  a  report  from 
a  comunttee  of  the  Lr)rds  of  his 
Majesty's  most  Honournhle  Privy 
Council,  dated  the  6tli  inst.,  in  the 
vrords  following : — Your  Royal 
Highness  having  been  pleased  by 
your  order  in  council,  of  the  20th 
of  March  last,  in  the  name  and  on 
the  behalf  of  his  Majesty^  to  refer 
unto  this  committee  a  report  from 
the  Right  Honourable  the  liords 
Commissioners  of  the  Admiralty, 
dated  the  28th  of  the  preceding 
month,  on  the  memorial  of  Dr. 
William  Battine,  late  his  Majesty's 
Adi'ocate-General  in  his  office  of 
Admimltyr  stating  cliat  he  has 
been  superseded  in  his  ofBjce  witln 
out  being  allowed  an  opportunity 
of  vindicating  himself  from  any 
imputation  which  may  have  been 
alleged  against  him,  and  praying 
some  pn>vision  on  retirement,  in 
remuneration  of  his  past  sen'ices 
during  the  space  of  90  years;  in 
which  report  the  said  lords  com- 
missioners state  that  having  estn« 
blished  the  facts  of  Dr.  B.'s  hav- 
ing fur  some  years  almost  wholly 
discontinued  his  attendance  in 
Court,  and  of  his  having  from  ill 
liealth,  or  the  deranged  state  of 
liis  affairs,  or  both,  become  inca- 
pable of  regularly  performing  the 
duties  of  his  important  office,  they 
had  felt  it  to  be  their  duty  to  ap- 
point another  person  to  perform 
the  duties  of  that  situation,  there- 
fore they  submit  whether  it  may 


be  proper  to  grant  Dr.  £.  a  pep« 
sion,  in  consideration  of  his  ill 
health,  the  length  of  time  lie  has 
been  tn*  the  office;  but  recom- 
mendy  in  case  your  Royal  High- 
ness should  be  pleased  to  grant 
him  a  pension,  that  the  amount 
thereof  should  not  exceed  ^00/. 
per  annum,  the  same  lieing  the 
amount  of  the  salary  paid  the 
Admiralty  advocate. 

The  lords  of  the  committee,  in 
obedience  to  your  Royal  High-* 
ness's  said  order.of  reference,  hat"* 
ing  taken  the  said  r^x)rt  intp  con- 
sideration, agree  humbly  to  report 
their  opinion  to  your  Royal  Higli^ 
ness  that  it  may  be  advisable  for 
your  Royal  Highness,  under  all 
the  circumstances  of  the  case,  to 
grant  to  the  said  Dr.  William 
Battino,  in  the  name  and  on  the 
behalf  of  his  Majesty,  a  pension  of 
200/.  per  nnnumi  .the  same  to 
commence  from  the  day  he  ceased 
to  hold  his  office,  to  be  charged 
on  the  ordinary  estimates  uf 
the  navyt  His  Royal  Highness 
the  Prince  Regent,  having  taken 
the  said  report  into  consider- 
ation, was  pleased,  in  the  name 
and  on  the  behalf  of  his  Majesty, 
and  by  and  with  the  advice  of  his 
Majesty's  most  Honourable  Privy 
Council,  to  approve  of  what  is 
therein  proposed,  and  to  order, 
as  it  is  hereby  ordered,  that  a 
pension  of  200/.  per  annum  be 
granted  to  the  said  Dr.  William 
BaUine^  the  same  to  commence 
from  the  day  on  which  he  ceased 
to  hold  his  office,  to  be  placed  to 
the  ordinary  estimate  of  his  Ma- 
jesty's navy ;  and  the  Right  He- 
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It  was  stated  in  the  affidavits  filed  in  answer  -to  this  rule, 
that  Dr.  Batline,  in  the  first  instance,  when  it  was  proposed 
to  make  an  order  for  tlie  payment  of  1 80/.  out  of  his  pen- 
sion, refused  to  take  his  discharge  upon  those  terms,  but 
after  hesitating  for  a  short  time  agreed  to  the  order,  signed 
the  necessary  paper,  and  was  allowed  to  go  at  large. 
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Campbell,  S.  G.,  for  the  commissioners  of  the  Insolvent 
Debtors'  Court,  now  shewed  cause.  If  the  Court  send  a 
prohibition  in  this  case  they  will  constitute  themselves  a 
court  of  review  for  all  the  decisions  of  the  Insolvent  Court. 
There  are  many  authorities  to  shew  that  this  Court  will 
not  interfere  with  the  decisions  of  a  Court  of  Record. 
{Parke,  J.  That  is  where  the  Court  has  jurisdiction]. 
Supposing  Dr.  Dattine  had  been  subject  to  the  bankrupt 
laws,  and  the  Chancellor  had  made  a  similar  order,  this 
Court  would  not  have  interfered.  Where  an  application 
was  made  for  a  prohibition  against  the  Lord  Chancellor, 
for  having  exceeded  his  jurisdiction  in  bankruptcy,  the 
Court  refused  the  application;  Ex  parte  Cowan  (a). 
[Parke,  J.  In  that  case  the  matter  was  within  the  jurisdic- 
tion of  the  Chancellor].  [Lillledale,  J.  There  are  cases 
in  Com.  Dig.  which  shew  that  prohibitions  may  issue  to 
the  duchy  courts  and  the  courts  of  the  counties  palatine. 
This  shews  that  the  Court  can  send  a  prohibition  to  some 
Courts  of  Record.] 

This  is  a  matter  within  the  jurisdiction  of  the  Insolvent 
Debtors'  Court.     The  Insolvent  Debtors'  Act  (&)  directs 


noureble  the  Lords  CommissioDers 
of  the  Admiralty  arc  to  give  the 
necessary  directions  therein  ac- 
cordingly. 

(Signed)      CnETWYND. 

(0)  OB.  &  A.  193. 

(6)  Sect.  XI."  Sach  prisoner  shall 
at  the  time  of  subscribing  the  said 
petition^  duly  execute  a  convey- 
ance and  assignment  xo  the  pro- 
visional assignee  of  the  said  Court, 


in  such  form  as  is  to  this  act  an- 
nexed, of  all  the  estate,  right,  title, 
interest,  and  trust  of  sUcK  prisoner 
in  and  to  all  the  real  and  personal 
estate  and  effects  of  such  prisoner, 
both  vyithin  this  retilm  and  abroad, 
except  the  wearing  apparel,  bed- 
ding, and  other  such  necessaries  of 
such  person  and  his  or  her  family, 
and  the  working  tools  and  imple- 
ments of  sUch  prisoner,  nbt  ek«- 
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CASE6  IN  THE  KINGS  BENCH. 

alf  the  effects  of  the  insolvent  to  be  assigned  for  the  benefit 
of  his  creditors.    The  29th  section  {a)  excepts  certain  pen- 


ceediiigin  the  wliolethe  vtiliie  of 
twenty  pounds,  and  of  all  futare 
estate,  right,   tide,  interest,  and 
trust  of  such  prisoner  in  or  to  any 
real  and  personal  estate  and  effects 
within  tbisrealto  or  abroad,  which 
such  prisoner  may  purchase,  or 
which  may    revert,    descend,  be 
devised  or  bequeathed,  or  come  to 
hiiii  or  her  before  he  or  she  shall 
beoomi  entitled  to  his  or  her  filial 
discluii^e  in  pursuance  of  this  act, 
according  to  the  adjudication  inade 
in  that  behalf,  or  in  case  such  pri- 
soner-^faall  obtain  his  or  her  dis- 
charge from  custody  without  any 
adjudication  being  made  in   the 
matter  of  his  or  her  petition,  then 
before  such  prisoner  shall  be  at 
large  and  out  of  custody,  and  of 
f41  debts  due  or  growing  due  to 
sudi  prisoner,  or  to  be  due  to  him 
or  her  before  such   discharge  as 
aforesaid ;  wliich  conveyance  and 
assignment  so  executed  as  afore- 
said, in  form  aforesaid,  shall  vest 
all   the  real  and  personal  estate 
and  efiects  of  such  prisoner,  and 
all  such  future  real  and  personal 
estates  and  effects  as  aforesaid  of 
every  nature  and  kiiid  whatsaever, 
and  all  such  debts  as  aforesaid,  in 
the  said  provisional  assignee. '' 

(a) Sec.  29.  "Provided  always, 
that  nothing  in  this  act  contained 
shall  extend  to  entitle  the  assignee 
or  assignees  of  the  estate  and  effects 
of  any  such  prisoner,  being,  or  hav- 
ing been,  an  oflScer  of  the  army  or 
navy  or  an  officer  or  clerk,  or  other- 
wise employed  or  engaged  in  the  ser> 
vice  of  his  majesty  in  the  cnstoms 
or  excise^  or  any  civil  office  or 


other  department  wfratsoever,  or 
being  nv  having  been  intbenawl  or 
military  service  of  the  East  India 
Company,  or  *an  officer,  or  clerk, 
or  otherwise  employed  or  engaged 
in  the  service  6f  the  Court  of  Di- 
rectors of  tiie  said  oompaay,  or 
being  otherwise  in  the  enjoyment 
of  any    pension   whatever   under 
any  department  of  his  majesty's 
government,  or  from  the  said  Couit 
of  Directors,  to. the  pay,  hatf-pay, 
salary,  emoluments,  or  peusioo  of 
aiiy  such  prisoner  for  the  purposes 
of     this    act;    provided     always   . 
aeyertheleBs  that  it  shall  be  lawful 
fur  tlie  said  Court  to  order  such 
portion  of  the  pay,  half-pay,  salary, 
emoluments,  or   pensiofi   of   any 
such  prisoner  as,  on  commBnica«- 
tion  from  the  said  Court    to  the 
secretary  at  war^  or  the  lords  com* 
missioners  of  the  admiralty,  or  the 
Qommissioners  of  tlie  customs  or 
eicise,  or  the  chief  officer  of  the 
department  to   which  such    pri* 
soner    may    belong  or    have  be- 
longed,  under  which   such    pay, 
halfpa^,  salary,  emoluments,  or 
pension'  may  be  enjoyed  by  such 
prisoner  or  the  said- Court  of  Di- 
rectors, he   or  they  may   respec- 
tively under  his  or  their  hands,  or 
under  the   hands  of  his  or  their 
chief  secretary  or  other  chief  offi- 
cer for  the  time  being,  consent  to 
in  writing  to  be  paid  to  such  as- 
signee or  assignees  in  order  that 
the  same  may  be  applied  in  pay- 
ment of  tbe  debts  of  such  prisoner; 
and  such  order  and  consent  being 
lodged  in  the  office  of  the  pay- 
master of  his  majesty's  forces,  or 
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sioos.     It  18  surely  therefore  for  the  Insolvent  Debtors' 

Court  to  determine  what  is  within  the  meaning  of  the  l^th         i^^^ 

section.     Whether  the  construction  put  upon  that  section      Battime. 

be  right  or  wrong,  it  is  a  question  for  them  to  determine* 

Hiis  Court  is  not  to  be  subjected  to  continual  applications 

to  rectify  tlie  mistakes  of  the  Insolvent  Debtors'  Court. 

F.  Pollock,  (with  wliotfi  was  Hoggins)  on  behalf  of  the 
assignees  of  Dr.  B.,  also  shewed  cause.  It  is  stated  in  the 
nffidavits  that  previously  to  makiiig  the  order^p  Dr.  B,  volun* 
tariiy  signed  tlie  instrument  Assigning  the  180/.  per  annumj 
as  he  was  not  able  to  procure  his  discbarge  without  it.  It 
is  now  too  late  for  Di*.  B.  to  say  that  the  Court  had  no  right 
to  interfere ;  .Dr.  B.  was  a  party  to  the  arrangement ;  it  was 
made  with  his  consent  and  approbation.  He  has  by  that 
arraogemeut  procured  his  discbarge,  and  now  lie  comes  to 
this  Court  to  set  aside  one  of  the  terms  of  the  agreement  to 
which  be  was  a  party.  The  Inscdvent  Debtors'  Court  lias 
acted  in  the  same  way  in  which  this  Court  frequently  acts. 
It  often  happens  that  where  a  defendant  is  brought  up  for 
judgment  this  Court  suggests  an  arrangement,  and  in  con* 
sequence  of  that  arrangement  passes  a  nominal  sentence.  A 
Court  of  Record  has  a  right  so  to  mould  its  proceedings  as 
to  meet  the  justice  of  the  case. 

FidUUj  io  support  of  tbe  rule.  By  the  11th  section  of 
the  Insolvent  Debtors'  Act,  tbe  prisoner  is  to  make  and  as^ 
sign  over  all  his  real  and  personal  estate  and  effects.  A 
pension  granted  by  tbe  crown  is  no  part  of  the  real  w  per*- 
sonal  estate  which  the  debtor  has  power  to  assign.  By  the 
terms  of  the  warrant,  this  is  a  pension  determinable  at  the 

if  tbe  treasttser  of  the  navy,  or  of  salary,  emoiuments,  or  pension,  as 

ike  secretary  of  tbe  sai4  Court  of  stmU  lie  ipoci(ieii  io  svcb  order 

Directors,  or  of  any  other  officer  or  and  eoiisent,  sliall  be  paid  to  the 

person  appointed  to  pay  or  paying;  said  assignee  or  assignees,  until  tbe 

any    soch  pay,  half-pay,    salaiy,  said  Coort  shall  moke  an  order  td 

•fodlunients,  or  pension,  soch  por-  the  oootrary.*' 
tion    of   the  said  pay,    half-pay^ 


In  re 


CASES  IN  THE  KING's  BENCH, 

M(ill.  of.tfae.lf.iag,  and  therefore  caunot  be  assigoed  al  com- 
mon  h)!Vy  Flarijf  v.  Odium  {a).  Tliere  i&  also  a  statute  re- 
Battine.  straiuing  the  alienation.  The  29th  section  gives  to  the  Court 
of  Insolvent  Debtors  jurisdiction  over  all  pensions  there  enu- 
merated^ upon  application  to  the  head  of  the  department. 
Thi^  is  j^ojt  such  a  pension  as  that  section  contemplates,  as  it 
is  not  granted  by  any  department.  [Parkcyi.  Is  not  Dr.  B. 
a  person  that  has  been  employed  in  a  civil  offide  in  the  ser- 
vice of  his  majesty  in  a  department  of  the  state?*]  This  is  not 
the  species  of  pension  which  is  said  to  beheld  wider  the  r/e* 
partment  of  the  Admiralty.  It  is  a  pension  granted  by  the 
king  in  council  and  by  the  mere  favour,  of  the  crown.  There 
are  certain  pensions  granted  for  servi<?es  by  the  60  Geo.  d, 
c.  1 17^  51  Geo,  3y  c.  Goy  and  several  other  acts.  This  is  not 
a  pension  of  that  iiescription.  It  was  granted  at  the  in* 
stance  of  Dr.  B,  himself,  and  is  not,  mi  the  ordinary  mean- 
ing of  tlie  terms^  a  pension  for  services.  The  60  Geo.  5,  c. 
1 1 7,  requires  certain  ■  forms  to  be  gone  through  before  a 
pension  is  granted,  which  arc  not  necessary  where  the  pen- 
sion ,is  granted  by  the  crown.  The  penaions  meifttoiied  in 
tfai^t  statute  are  in  the  nature  of  pay,  and  the  consent  of 
t)ue^  of  the  commissioners  of  tlie  Treasury  is  necessary 
before  such  grants  can  be  HKide.  llie  pension  •  granted  to 
Dr.  B*  is  nut  in  the  nature  of  pay ;  it  is  held  at  the  mere 
will  of  the  crown,  and  was  granted  as  a  personal  favour. 

It  is  said  that  Dr.  B.  has  consented  to  the  assignment  of 
the  pension.  It  is  immaterial  whether  or  not  he  has  con- 
sented,  for  if  the  Insolvent  Debtors'  Court  has  no  jurisdic* 
tion,  ihere  can  be  no  power  to  bargain  for  jurisdiction,  and 
to  make  the  assent  of  the  insolvent  to  the  assignment  the 
condition  of  his  discharge. 

It  has  been  contended  that  the  Court  will  not  grant  a 
prohibition,  as  it  was  within  the  jurisdiction  of  the  Insol- 
vent Debtors'  Court.  It  is  contended,  that  it  is  not  within 
the  jurisdiction  of  the  Insolvent  Debtors'  Court,  and  that  as 
that  is  an  inferior  Court  though  a  Court  of  Repord,  if  it  has 

(a)  3T.  R.  681. 
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exceeded  its  jurisdiction^  this  Court  will  grant  a  probibi-         ]833. 

tion ;  and  the  question  is,  whether  the  Court  below  has      ^^v*^^ 

,,..:,..  lore 

exceeded  its  jurisdiction..  Battimc. 

Dbnman^C  J. — It  appears  to  me  that  this  pension  is 
one  within  the  meaning  of  the  2gth  section  of  the  Insolvent 
Debtors'  Act,  and  that»  therefore,  this  rule  must  be  dis* 
charged.  The  29lh  section  was  framed  to  meet  the  case 
of  liarly  V,  Odlum»  By  the  11th  section  the  prisoner  is 
to  execute  an  assignment  of  all  his  estate^  right,  interest,  and 
trust  in  and  to  all  his  real  and  personal  estate  and  effects. 

The  2gth  section  excepts  certain  pensions.  That  sec- 
tion consists  of  two  parts.  First,  it  is  said  that  nothing  in 
the  act  cdntained  shall  entitle  the  assignee  of  any  prisoner 
to  the  pension  of  any  prisoner  having  been  employed  in 
the  service  of  his  majesty  in  any  civil  office  or  other  depart- 
ment whatsoever,  or  any  officer  being  in  the  enjoyment  of 
any  pension  under  any  department  of  his  majesty's  govern- 
ment. Then  the  second  part  authorizes  the  Court  to  order 
such  portion  of  the  pension  to  be  paid  to  the  assignees  as 
the  chief  officer  of  the  department  to  which  the  prisoner 
may  belong  shall  consent  to  in  writing.  Upon  looking  at 
the  warrant  for  the  pension  in  this  case,  it  seems  to  me 
that  Dn  JS.  had  been  engaged  in  a  civil  office  under  the 
department  of  the  Admiralty,  and  that  he  was  in  enjoy- 
ment of  the  pension  under  that  department,  for  the  services 
be  had  performed.  It  is  unnecessary  to  consider  any  of 
the  pension  acts  which  have  been  cited.  They  may  impose 
very  proper  restrictions  in  many  cases;  but  in  the  grant  of 
the  pension  the  department  is  named,  and  to  the  head  of 
that  department  a  communication  was  made  in  conformity 
with  tbe  act.  It  appears  to  me  that,  putting  a  reasonable 
construction  upon  the  ^9th  clause,  this  pension  is  within 
its  purview. 

LiTTLEDALE,  J. — I  am  also  of  opinion  that  this  pension 
f^lls  within  jthe  meaning  of  the  29th  section.    The  v^'ords 
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IMd.        of  tint  section  are,  **  any  such  prisoner  being  in  tbe  enjoy- 
"^^  ment  of  any  pension  whatever,  under  any  department  of 

Battimb.  ^^^  majesty's  government."  There  is  no  doubt  diat  Dr.JS. 
is  in  the  enjoyment  of  a  pension;  the  only  question  is, 
whether  |ie  enjoys  it  under  any  department.  The  office 
of  Advocate  General  to  tbe  Admiralty  is  a  civil  office,  and 
i  think  it  is  a  civil  office  in  the  naval  department.  It  is 
not  necessary  that  an  individual  in  the  naval  department 
should  actually  be  engaged  in  martial  proceedings.  There 
may  be  and  are  several  civil  offices  in  the  army. 

Pakke,  J.—- It  is  unnecessary  to  inquire  whether  this 
pension  passes  under  the  general  assignment  to  the  provi- 
sional assignee,  if  we  think  it  falls  within  the  purview  of 
the  ^e9th  section.  That  section  gives  the  Court  of  Insol- 
vent Debtors  power  to  order  the  payment  of  pensions 
enjoyed  under  any  department  of  the  government,  with  the 
cotisent  of  the  chief  officer  of  the  department.  There  is 
no  statement  in  that  clause  that  the  pension  must  be 
granted  in  pursuance  of  any  act  of  parliament.  It  is  quite 
clear  that  Dr.  B.  holds  a  pension,  and  I  think  under  some 
department.  The  pension  is  to  be  paid  out  of  the  navy 
estimates ;  and  this,  I  think,  shews  that  he  holds  it  under 
the  department  of  the  navy.  If  so,  the  pension  is  quite 
within  fhe^lh  section. 

Rule  discharged  with  costs. 


The  KiNQ  V*  The  Lord  of  the  Manor  of  Oundle, 

Ex  parte  Pruday. 

J.foravalu.   Jn  Hilary  term  last  PlaU  had  obtained  a  rule  calling 

able  consider-  "^  ® 

tionpaidby  upon  the  lord  of  tbe  manor  of  Oundle,  in  the  county  of 
B.,  surrenders 

a  copyhold  to  sach  uses  as  B,  shall  appoint,  aud  in  default  of  appointment  to  B.  in 
fee,  B.  appoints  4o  C;  Smkk^  that  the  toid  is  hvmA  to  adflMi  C  widioiit  reqouiog  the 
previous  admission  of  B. 
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NorUiainploD,  to  shew  cause  why  a  writ  of  mandaiQiis         lass. 
should  not  issue,  directed  to  faim^ .  coniniandiRg  him   to    2^^^^ 
admit  John  Prndajf  to  certaio  copyhold  hereditaments  held  tf. 

of  the  said  manor,  pursuant  to  the  surrender  and  deed  of  J^J^'^  ^ 
appointment  made  thereof  by  Tkoman  Daw9on,  upon  pay-      OvmaE. 
ment  to  the  lord  of  the  fine  and  fees  due  to  him  upon  such 
admissaoii.    The  affidavits  filed  wheu  the  rule  niai  was 
obtained  stated  as  follows:— 

On  the  15th  of  November,  1806,  EHzaheth  Thorogood, 
widow,  customary  tenant  of  the  said  manor,  in  considera- 
tion of  ^^85/.  paid  by  Richard  Bagsdell,  did  out  of  Court 
by  the  rod,  according  to  the  custom  of  the  said  manor, 
surrender  into  the  hands  of  the  lord  of  the  said  manor,  by 
the  hands  of  two  customary  tenants  of  the  said  manor,  a 
messuage  situate,  &c.  to  the  use  of  the  said  R,  BagBtitU, 
his  heirs  and  assigns,  for  ever,  at  the  will  of  tlie  lord,  ac- 
cording to  the  custom  of  the  manor. 

On  the  1 6th  of  October,  1809,  R*  Bagsdeil  was  admitted 
tenant  of  the  premises  in  pursuance  of  the  said  surrender. 

On  the  £lst  of  December,  IBdO,  R.  Bagsdell,  in  con- 
sideration of  the  sum  of  5101.  paid  to  him  by  71  Dawson, 
did  ont  of  Court  by  the  rod,  according  to  the  custom 
of  the  said  manor,  surrender  into  the  hands  of  the  lord  of 
the  said  manor,  by  the  jiands  of  two  customary  tenants  of 
8ie.  the  said  premises,  to  such  uses,  upon  such  trusts,  and  to 
and  for  such  ends,  intents  and  purposes,  and  with,  under, 
and  subject  to  such  powers,  provisoes,  dectarations  and 
agreements  as  the  said  T.  Dawnm  by  ^ny  deed  or  deeds 
should  direct  or  appoint;  and  in  default  of  and  until  such 
direction  or  appointment,  to  the  use  and  behoof  of  the 
said  jT*  DaW90n,  his  heirs  and  assigns  for  ever,  at  the  witl 
of  the  lord,  according  to  the  custom  of  the  said  manor. 

On  the  2M  of  December,  1830,  by  an  indentuse  made 
belwoen  T.  Donwon,  of  the  one  part,  and  Thwnas  Pruday^ 
of  the  other  part,  in  consideratiott  of  380/.  to  the  said 
jT.  Doioioii  paid  by  the  said  /.  Prttdayj  he  the  said 
T.  DawsoHf  in  exercise  of  the  said  power^  did  direct  and 
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1833.        appoint  that  the  eaid  premises  shauld  thenceforth  remaio 
^!l!r^^^      and   be  to  the  only,  proper  use  and  behoof  of  the  said 
v.  /..  Prudaiff  bi»  heirs  and  assigns  for  .ever,  according  to  the 

JP^*J^"*^^f  custoip  of  the  said  ^anor. 

toe  Manor  of 
Ov»j}L%,         Qn  the  2Pih  October,  1831,  the  Jast-mentioned  surrea« 

der   apd    de^d  of  appointment   were    presented  to  the 

homage,  >vhe|i  the  ste>v«rd  of  the  manor  j'efased^to  allow 

the  homage  to  present  the  said  deed  of  appointment,  and 

refused  to  admit  the  ,said  J.  Pruday  to  the  said  .premises, 

and   caused  a  proclamation    to   be  made   for  the   said 

2\  Dawson    to   come   into .  Court  aJid  io  be  admitted* 

Against  this  rule 

I 

Campbells  S.  G.  now  shewed  cause*  A  person  wlio  has 
a  mere  power  need  not  be  .admitted,  but  it  is  an  invariable 
n^Ie,  that  a  purchaser,  or  one  who  has  a  beneficial  interest 
in  the  copyhold  tenements,  cannot  transfer  his  interest 
without  having  been  previously  admitted.  Dawson  had  a 
beneficial  estate^  and  was  entitled  to  be  admitted,  and  if  be 
had  died,  bis  heir  might  have  been  admitted,  and.uo  other 
person.  If  the  Court  decide  that  in  this  case  Pruday  is  en- 
titled to  be  admitted,  Dawsoif,  from  whom  he  purchased  not 
having  been  previously  admitted,  this  mode  of  conveyance 
will  universally.be  resorted  to,  as  it  will  give  a  party  the  power 
of  at  any  time  doing  that  which  would  be  tantamount  to 
admitting  himself.  This  point  has  never  yet  been  decided. 
The  case  which  has  come  nearest  to  it  is  IMdtr  v. 
Preston  (a)«  In  that  case,  a  copyholder,  being  seised  iu 
fee,  surrendered  his  land  in  Court  to  the  use  of  his  wilU 
and  by  his  will  directed  that  his  executors  should  sell  the 
copyhold  premises,  and  apply  the  moneys  as  tberei^.  men* 
tioned.  The  executors  did  sell  the  land,  and  by  indenture 
of  bargain  and  sale  conveyed  the  £ame  to  a  purchaser  in 
fee  \  the  lord  of  the  manor  refused  to  admit  the  purcliaser, 
and  called  upon  the  executors  to  be  admitted.  The  Court 
were  of  opinion  that  the  lord  of  the  manor  ought  to  admit 

.  (fl)  3  Wilson^  400. 
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the  purchaser  to  the  lands  in  question.    There,  the  ground; 

of  the  decision  was,  that  the  executors  had  no  interest  in 

the  land,  but  a  mere  power  or  authority.    There  no  other  t^. 

person  but  the  purchaser  could  be  admitted.     But  there  is    'P**;^^  ^^- 
,  ,       .  Inc  Manor  of 

no  case  in  which  it  was  held  that  a  persoii  who  had  the  Oundle. 
legal  estate  conveyed  to  him  need  not  be  admitted.  In  the 
case  of  The  King  v.  Hendon{a),  Bonham,  who  was  pos- 
sessed of  the  estates,  covenanted  to  surrender  to  Goodrich. 
This  covenant  the  homage  had  presented  at  the  Court,  but 
no  surrender  was  ever  made.  Goodrich  then  assigned  his 
interest  to  Rankin,  and  Bonham  surrendered  to  Ran%in, 
who  claimed  to  be  admitted.  It  was  contended  that  Good' 
rich  ought  to  have  been  previously  admitted.  The  Court, 
however^  compelled  the  lord  to  admit  Rankin.  In  that 
case  Goodrich  could  not  have  been  admitted,  because  he 
had  no  estate  in  him.  Boddington  v.  Abernethy  (/>)  will 
probably  be  relied  on  by  the  other  side.  The  question 
there  was  merely  whether  uses  limited  in  execution  of  a 
power  of  appointment  over  copyhold  lands  were  good. 
There  was  ho  question  as  to  the  lorti's  right  t6  a  fine  or 
the  necessity  of  admittance^ 

# 
Plattj  contrA.  The  deed  of  surrender  havmg  been  pre- 
sented by  the  homage,  and  the  lord  having  afterwards 
called  upon  Dawson  to  act  as  tenant,  he  must  be  consi- 
dered as  having  accepted  the  surrender  in  the  terms  of  the 
deed.  Now  the  terms  of  the  deed  are,  that  Dawson  shall 
appoint  the  estate,  and  in  default  of  such  appointment,  it 
should  remain  to  him  in  fee.  The  legal  estate  remained  in 
the  surrenderor;  Dawson  might  either  become  the  tenant 
or  the  appointor  of  the  tenant,  according  to  the  terms  of  the 
surrender.  After  appointment,  however,  he  could  not 
elect  to  become  tenant.  It  is  said  that  the  heir  would 
have  a  right  to  be  admitted  if  Dawson  had  died  without 
appointing.  That  is  true,  but  he  would  have  had  no  estate 
until  he  was  admitted.    The  case  of  The  King  v.  Hendon 

(a)  2  T.  R.  484.  (6)  8  D.  &  R.  OIO;  5  B.  &  C.  776. 
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188S.        16  in  .point.    There  the  lord  resisted   the  claim  to  be 


admitted,  on  the  ground  that  two  fines  ought  to  be  paid  U> 
V.  him,  the  one  from  Goodrich,  and  the  other  from  Rankin. 

l^^M^'ii  ®"^  ^^^  ^^"''*  *^^^'  "  ^**®^  **^®y  ''"^  frequently  declared 
OoMVLB.      they  would  give  no  opinion  respecting  the  lord's  fine»  on 

an  application  by  a  tenant  for  a  mandamus  to  be  admitted^ 
because  the  lord  has  no  right  to  the  fine  at  all  till  admit- 
tance, All  the  lord  has  a  right  to  require  is  to  have  a 
tenant,  and  here  he  had  one  during  the  whole  time."  If 
any  fine  was  due  to  the  lord,  an  action  might  be  maintained 
for  It.  Holder  v.  Preston  is  very  similar  to  tlie  present. 
Nothing  appears  in  the  affidavits^  or  in  the  documents  there 
set  out,  to  shew  any  estate  whatever  in  Dawson, 

Denman^  C.  J.«-This  case  seems  to  me  to  be  within 
the  authorities  which  have  been  quoted,  and  which  are 
collected  in  the  second  volume  of  Watkins  on  Copyholds. 
The  surrenderee  might,  if  he  chose,  claim  to  be  admitted. 
If  on  the  other  hand  he  chose  to  execute  the  power  of 
appointment,  I  think  the  appointee  becapne  tenant.  I  do 
not  give  this  as  my  final  opinion,  but  merely  as  my'present 
impression.     I  think  there  should  be  a  return. 

LiTTLBDALB,  J. — It  seems  to  me  that  there  is  no  ob- 
jection to  the  admittance  of  Pruday.  This  will  not  at  all 
prejudice  the  lord*  The  conveyance  to  Dawson  must  have 
been  for  some  particular  purpose,  as  the  appointment  of 
Pruday  tookwplace  as  early  as  the  following  day.  I  do  not 
think  the  lord  is  entitled  to  a  second  admittance. 

ParkEx  J. — It  se^ms  to  me  at  all  events  that  this  is  a 
case  in  which  there  should  be  a  return. 

Rule  absolute  for  a  mandamus. 
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1835. 

Ex  parte  Charles  Sandys. 


istrates' 
ai  no 


John  WILLIAMS  applied  for  a  mandamus  to  thf  A  magi 
magistrates  of  the  county  of  Kent^  caliing  upon  them  to  ^^^^hi 
shew  cause  why  they  should  not  restore  Charles  Sandys  to  interest  in  his 
the  office  of  magistrates'  clerk.    The  applicant  having  been  J^^  b^*  d JiSjis- 
for  many  years  clerk  to  the  magistrates,  has  been  by  them  sed  vrithoot 
dismissed   from   the  situation   without  any   reason   being  ^jiiniis  lies  to 
assigned  for  such  dismissal.     The  clerk  of  the  magistrates  restore  him. 
is  an  officer  that  has  been  recognized  by  public  acts  of 
parliament;  in  the  act  relating  to  the  returns  of  jury  men  (a), 
and  in  9  Geo.  4,  c,6l,s.  \5{h).    The  magistrates  cannot 
dismiss  their  clerk  at  their  mere  caprice  or  whim,  as  if  he  werie 
an  ordinary  servant*    They  should  at  least  have  assigned 
some  reason  for  dismissing  a  clerk  who  had  been  so  long 
in  their  service  that  he  might  have  had  an  opportunity  of 
shewing  them  that  they  were  labouring  under  a  mistake^  if 
such  were  the  case.    They  at  least  have  a  public  trust  to 
perform  in  the  election  of  their  clerk* 

By  the  Court. — We  can  grant  no  rule  in  this  case. 
The  clerk  to  tlie  justices  has  no  interest  in  his  office.  It 
is  merely  an  office  at  the  pleasure  of  the  magistrates,  and 
resembles  that  of  a  vestry  clerk, 

Rule  refused. 


(a)L  6  Geo.  4,  c.  50,  tenable  sec.  (()  Where  the  clerk  of  the  jus- 

10,  where  it  is  required  that  no-  tices  is  authorized  to  demand  and 

tice  of  the  special  pett^  sessiotis  receive    certain   fees  from  every 

to  be  held  in  September  in  every  person  to  whom  a  licence  to  sell 

year^  b^  ^be  justices  of  the  peace  escisablo  liquors    is   granted   by 

in  every  division  in  England,  shall  the  justices, 
be  given  by  their  clerk. 
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^'-'^^'^i-'        The  KiNa  9v^9^JAllf i^  Fi^oui^U)EiVf,  Esq.  and  others^ 
Justices  of  Ibe  NorUi  Ridios  of  the  County  of  York. 

A  notice  to  a  i^*  TEMPLE,  in  last  Hilary  term,  had  obtained  a  rule 

i"temimiio^^  calling  opon  thfe  jftittiee* iif  the Nof&tt ^EUdiiig f«f Jhft^omftj 

move  for  a  of  York'to  sheMT  cHwe  why  «>  oertiocati^^^uU*  i|ol  i^iHSi 

certiorari  tofenibvea^ertaiir  order  of  allpwMicc  msMJle  aui^ig^  ^ufi 

on  the  day  Benjdmih  Ft6nnders\  Esq.  «llo\«ifi|;  th^.icoQi|ittl£kiaf!G;iArj|£. 

ihe'noi^ce  is  Redhead  and  JoA/i  Gi^iibirM|fA^ftihe.tbeii  «lli;illtt9€s^pr^.4!i^» 
served, « or  as  highways,  in  the  township  of  Kirklivington,  in  the  said 
wards  as  Iran  Riding,  and  all  proceeding  relative  thereto,  and  also  a  bill 
w^U  t^b  referred  to  in  the  said  accounts.  On  the  \Uh  of  January ^ 
taken  to  bea  1B33,  Mr.  Flounders  was  served  with  the  tblTowincr^ ribtke ; 
iiitention  ui  "  '  ^^  hereby  give  you  notice  that  I  shall  on  the  first  day  of 
move  as  soon  next  Hilary  term,  or  as  sooiCAp^erxMrds  as  I  can  be  heard, 
part^  might  niove  his  niajesty*8  Court  of  King's  Bench,  for  a  rule 
be  heard,  L  e.    calling  upon  you  to  aflieiV  isrdse^jwl^  a  writ  of  certiorari 

in  six  days  t>      r        j  ^  ^         ^ 

after  ndice.      ahottU  «ot  is9ti^ji,dife^^d,;tfl.;f^^,  ai^^l^i^.^^      ^f  "SI 

bcrtify  and'ir(»tnQV9  iiitQ.th^  ^fticl.CAurta  certani  order  of 
aHowiinte,.&c..  ..P^e4>is.^i/.4,d?y,fif .^^anijarjr^.l^^^^^^    ^^^^ 

^   •        '.f     .^  ..t      .  '\TJionuL5  Jbate^J' 

F.  Pollock  and  Alexinwl^rt  ^9f*'\  t^^^yi^^ ,ifj^}}?^.  \fi^^^^} 
the  rule..  Sufflqient  i^Qfice.h^^  not.  been  eiven  of  .the 
pros^culorts  intention.. to  inoy^  for,^  ^h^.  riile.  The  ma- 
giatratefr  are  entitled  to  Jiave  ,$ix  days'  iiotice  to  urepnre 
themselves  for  shewing  caiuse.  The  present  notice  is  to 
be* < ready  dt  any.  time  after  the  notice  wfis,  given."  .H^^f 
lbeyiwe^flt«>pped  Itf  the  Court,  ,  ,     ^  ,^^,.^^";^'  wriiiii 

«hv^>^  will 
Sir  James  Scarlett  and  5.  Temple  in  support  of  the  rule. 

Thfi  nolaoe  bdag  for  the  firat  dpy  of  Hilary  tef n^^  ?h^^  If ^'^ 
after  as  the  party  could  be  hear«j[j,  wil)  J^e,  co^istriied  by  the 
Court  as  importing  that  it  was  the  intention  of  the  prosecu- 
tor td  niov6  aisoou  tifti^t  bs  by  lawiileimight ;  Doe  v.  Culli- 
fordifl).     Mr.  Flounders  was  bound  to  understand  that  the 

'(i)4D.&R.248.  '  *"  ^'^ 
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prosecutor  did  not  intend  to  move  before  he  was  by  law         1833. 
entitled  to  do  so.     Besides  which,  the  service  of  the  nile 
to  shew  cause  is,  of  itself,  sufficient  notice. 


Tlie  Kino 

V. 

Floumdbrs. 


By  the  Court. — Magistrates  are  enttded  to  six  days' 
notice  of  the  inteiition  to  move.  But  consistently  with 
the  terms  of  ikis  notice  the  prosecutor  might  have  n^oved 
on  the  following  day.  The  service  of  the  rule  to  shew, 
cause  is  certainly  nol^  a  suffieieut  notice. 

Rule  discharged  (a). 

(a)  JUt  v.  Tkt  Jufiket  of  Glamorgamhire,  5  T.  R.  279;    Rex  v. 
Nickoiii,  »>.  981. 


Ex  parte  Rigby. 

/C.  r.  HiCHil  iRDS  applied  to  the  Court  to  re-admit  an  The  Court 

attorney,  who,  in  his  affidavit,  stated  that  he  had  taken  out  I^^' "?"  ^^^ 
^'         '  '  meDt  oi  a  mo* 

his  certificate  for  many  years,  and  had  been  in  the  habit  of  derate  fine, 
employing  his  clerk  to  do  so,  but  that  in  the  last  year,  attorney 
through  an  error  of  the  clerk,  no  certificate  bad  been  taken  ^'l^o  bas  inad- 
out.     He  further  stated,  that  he  had  continued  to  practice  tised  wiuiont 
until  after  the  expiration  of  the  time  for  which  the  certifi-  »  certificate, 

^  through  the 

cate  was  granted;   but   had   not,  until   very  lately,  been  omisBionofa 

aware  of  the  omission ;  upon  discovering  which  the  pre-  employ^  t^ 
sent  application  was  made.    The  cases  of  In  re  James  take  it  out. 
Winter  {]b\  and  Ex  parte  Leacrofi(c),  were  cited  as  autho- 
rities for  granting  the  rule  applied  for,  and  were  read  to 
the  Court. 

Denman,  C.  J. — We  will  grant  a  rule  in  this  case  upon 

payment  of  a  moderate  fine. 

« 

Rule  granted  upon  payment  of  40^. 

(()  MSS.  (c)  4  Bam.  &  Alders.  90. 
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1833.  Mrill.  of.  the.lf.iDg,  and  therefore  caunot  be  assigaed  at  com- 
^'^^^^^^  mpn  lavv,  Flarijf  v.  Odium  (a).  There  i&  also  a  statute  re- 
Battinb.  strauiing  the  alieaation.  The  29th  section  gives  to  the  Court 
of  Iiisolveut  Debtors  jurisdiction  over  all  pensions  there  enu- 
mcrated,  upon  application  to  the  head  of  the  department. 
Thi^  is  i|ot  such  a  pension  as  tlial  section  contemplates,  as  it 
is  not  granted  by  any  department.  [Parkcyi.  Is  not  Dr.  B. 
a  person  tliat  has  been  employed  in  a  civil  office  in  the  ser- 
vice of  his  majesty  in  a  department  of  the  state?^  This  k  not 
the  species  of  pension  which  is  said,  to  beheld  wider  the  r/e* 
partment  of  the  Admiralty.  It  is  a  pension  granted  by  the 
king  in  council  and  by  the  mere  favour,  of  the  crown.  There 
are  certain  pensions  granted  for  services  by  the  50  Geo,  3, 
c.  117,  57  Geo.  3,  c.  65,  and  several  other  acts*  This  is  not 
a  pension  of  tliat  description.  It  was  granted  at  the  in* 
stance  of  Dr.  B.  biniself,  and  is  not,  ki  the  ordinary  mean- 
ing of  tl^  terms,  a  pension  for  services.  7^he  60  Geo,  3,  c. 
1 1 7«  requires  certain '  forms  to  be  gone  through  before  a 
pension  is  granted,  which  arc  not. necessary  where  the  pen- 
sion ,is  granted  by  the  crown.  The  pensions  meifttoned  in 
that  statute  are  in  the  nature  of  pay,  and  the  consent  of 
t)ire^  pf  the  commissioners  of  the  Treasury  is  •  necessary 
before  such  grants  can  be  made,  llie  pension  granted  to 
Dr.  B*  is  nut  in  the  nature  of  pay ;  it  is  held  at  the  Inere 
will  of  the  crown,  and  was  granted  as  a  personal  favour. 

It  is  said  that  Dr.  B.  has  consented  to  the  assignment  of 
the  pension.  It  is  immaterial  whether  or  not  he  has  con- 
sented, for  if  the  Insolvent  Debtors'  Court  has  no  jurisdic- 
tioHj  ihere  can  be  no  power  to  bargain  for  jurisdiction,  and 
to  make  the  assent  of  the  insolvent  to  the  assignment  the 
condition  of  his  discharge. 

It  has  been  contended  that  the  Court  will  not  grant  a 
prohibition,  as  it  was  within  the  jurisdiction  of  the  Insol- 
vent Debtors'  Court.  It  is  contended,  that  it  is  not  within 
the  jurisdiction  of  the  Insolvent  Debtors'  Court,  and  that  as 
that  is  an  inferior  Court  though  a  Court  of  Record,  if  it  has 

(a)  3T.  R.681. 
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exceeded  its  jurisdiction^  this  Court  will  grant  a  probibi-         ]833. 
lion ;  and  the  question  is,  whether  the  Court  below  has      ^''^^ 
exceeded  its  jurisdiction*.  Battime. 

Denman,  C.  J. — It  appears  to  me  that  this  pension  is 
one  within  the  meaning  of  the  29th  section  of  the  Insolvent 
Debtors'  Act,  and  that^  therefore,  this  rule  must  be  dis- 
charged. The  29th  section  was  framed  to  meet  the  case 
oi  Harly  V,  Odium,  liy  the  11th  section  the  prisoner  is 
to  execute  an  assignment  of  all  his  estate,  rigbt^  interest,  and 
trust  in  and  to  all  his  real  and  personal  estate  and  effects. 

The  29th  section  excepts  certain  pensions.  That  sec- 
tion consists  of  two  parts.  First,  it  is  said  that  nothing  in 
the  act  cdntained  shall  entitle  the  assignee  of  anj  prisoner 
to  the  pension  of  any  prisoner  having  been  employed  in 
the  service  of  his  majesty  in  any  civil  office  or  other  depart- 
ment whatsoever,  or  any  officer  being  in  the  enjoyment  of 
any  pension  under  any  department  of  his  majesty's  govern- 
ment. Then  the  second  part  authorizes  the  Court  to  order 
such  portion  of  the  pension  to  be  paid  to  the  assignees  as 
the  chief  officer  of  the  department  to  which  the  prisoner 
may  belong  shall  consent  to  in  writing.  Upon  looking  at 
the  warrant  for  the  pension  in  this  case,  it  seems  to  me 
that  Dr«  B^  had  been  engaged  in  a  civil  office  under  the 
department  of  the  Admiralty,  and  that  he  was  in  enjoy- 
ment of  the  pension  under  that  department,  for  the  services 
he  had  performed.  It  is  unnecessary  to  consider  any  of 
the  pension  acts  which  have  been  cited.  They  may  impose 
vefy  proper  restrictions  in  many  cases;  but  in  the  grant  of 
the  pension  the  department  is  named,  and  to  the  head  of 
that  department  a  communication  was  made  in  conformity 
with  the  act.  It  appears  to  me  that,  putting  a  reasonable 
construction  upon  the  29th  clause,  this  pension  is  within 
its  purview. 

LiTTLEDALE,  J. — I  am  also  of  opinion  that  this  pension 
iialls  within  the  meaning  of  the  29th  section.    The  ii^'ords 
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1693.  of  that  ^ectfofi  are,  '*  any  sucb  prUoner  being  in  die  enjoy- 
^Li0~^ntjf  ment  of  any  pension  whatever,,  under  any  department  of 
Battimb.  ^^^  majesty's  government."  There  i§  no  doubt  that  Dr.J9. 
is  in  the  enjoyment  of  a  pension;  the  only  question  is, 
whether  he  enjoys  it  under  any  department.  The  office 
of  Advocate  General  to  the  Admiralty  is  a  civil  office,  and 
{  think  it  is  a  civil  office  in  the  naval  department.  It  is 
not  necessary  that  an  individual  in  the  naval  department 
shouM  actualty  be  engaged  iu  martial  proceedings.  There 
may  be  and  are  several  civil  offices  in  the  army* 

Park€,  J, — It  is  unnecessary  to  inquire  whether  this 
pension  passes  under  the  general  assignment  to  the  provi- 
sional assignee,  if  we  think  it  falls  within  the  purview  of 
the  29th  section.  That  section  gives  the  Court  of  Insol- 
vent Debtors  power  to  order  the  payment  of  pensions 
enjoyed  under  any  department  of  the  government,  with  the 
consent  of  the  chief  officer  of  the  department.  There  is 
no  statement  in  that  clause  that  the  pension  must  be 
granted  in  pursuance  of  any  act  of  parliament.  It  is  quite 
clear  that  Dr.  B.  holds  a  pension,  and  I  think  under  some 
department.  The  pension  is  to  be  paid  out  of  the  navy 
estimates ;  and  this,  I  think,  shews  that  he  holds  it  under 
the  department  of  the  navy.  If  so,  the  pension  is  quite 
within  Ihe^th  section. 

Rule  discharged  with  costs. 


The  King.  v.  The  Lord  of  the  Manor  of  Ounple^ 

Ex  parte  Pruday. 

J.foravalu-  Jfj  Hilary  term  last  PUttt  had  obtained  a  rule  calling 
able  consider-  1      T      .     i.    1  i.  ax       n       •       1  r 

tion  paid  by      Upon  the  lord  of  the  manor  of  Oundle,  ni  the  county  of 

B.,  surrenders  - 

a  copyhold  to  such  uses  as  JB.  shall  appoint,  aud  in  default  of  appointment  to  B.  in 
fee,  B.  appoints  io  €.*  SemUe,  that  the  mm  isiKNMid  to  adaat  C  wichoet  reqwing  the 
previous  admission  of  B. 
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Northamploiii  to  shew  cause  why  a  writ  of  mandtttmis         18S9. 


should  not  issue,  directed  to  him, .  comiuafidiiig  him   to     -«^^ 
admit  John  Pruday  to  certaio  copyhold  hereditaments  held  «. 

of  the  said  manor,  pursuant  to  the  surrender  and  deed  of  ^^^l^lo.^ 
appointment  made  thereof  by  Thomas  Dawmtif  upon  pay-      OvimLE. 
owntto  the  lord  of  the  fine  and  fees  due  to  him  upon  such 
admission.    The  affidavits  filed  when  the  rule  nisi  was 
obtained  stated  as  follows:— 

On  the  i5tfaof  November,  1808,  Elizabeth  Thmpgood, 
widow,  customary  tenant  of  the  said  manor,  in  considera- 
tion of  9J^L  paid  by  Richard  Bagsdell,  did  out  of  Court 
by  the  rod,  according  to  the  custom  of  the  said  manor, 
surrender  into  the  hands  of  the  lord  of  the  said  manor,  by 
the  bands  of  two  customary  tenants  of  the  said  manor,  a 
messuage  situate,  &c«  to  the  use  of  the  said  JR.  BagsdeU, 
his  heirs  and  assigns,  for  ever,  at  the  will  of  the  lord,  ac- 
cording to  the  custom  of  the  manor. 

On  the  I6lh  of  October,  1809*  R*  Bagsdeil  was  admitted 
tenant  of  the  premises  in  pursuance  of  the  said  surrender. 

On  the  2ist  of  December,  1850,  R.  Bagsdeil,  in  con- 
sideration of  the  sum  of  510/.  paid  to  him  by  T.  Dawson, 
did  ont  of  Court  by  the  rod,  according  to  the  custom 
of  the  said  manor,  surrender  into  the  haiids  of  the  lord  of 
the  said  manor,  by  the  Jiands  of  two  customary  tenants  of 
fce«  the  said  premises,  to  such  uses,  upon  such  trusts,  and  to 
and  for  such  ends,  intents  and  purposes,  and  with,  under, 
and  subject  to  such  powers,  provisoes,  declarations  and 
agreements  as  the  said  T.  Dawson  by  any  deed  or  deeds 
should  direct  or  appoint ;  imd  in  default  of  and  until  such 
direction  or  appointment,  to  the  use  and  behoof  of  the 
said  Z\  Das09on,  his  heirs  and  assigns  for  ever,  at  the  wiH 
4)f  the  kird,  according  to  the  custom  of  the  said  manor. 

On  the  ££d  of  December,  1 830,  by  an  indenture  made 
between  T«  Doiosoir,  of  the  one  part,  and  Thomas  Pruday^ 
of  the  other  part,  in  consideration  of  380/.  to  the  said 
T  Dawson  paid  by  the  said  J.  Pruday ^  he  the  sa«d 
T.  Dawson,  in  exercise  of  the  said  power,  did  direct  and 
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1832.        defendants  to  his  order  only;  and  the  case  is  just  tbe  same 


a  as  if  tbe  defendants  bad  been  Gribble'i  htmkeni  wnA  by 

9,  bis  direction,  and  for  bis  convenience,  bM  kept  a  so|iiir«lc 

^*h1t£8*"^  account  of  one  part  of  bis  funds.  If  tbe  c*ber  fwrt-^miicys 
bad  been  unwilling  to  trust  Gribble  alone  witb  tbe  nmmf, 
they  shontd  have  raised  a  separate  account  in  tbeir  own 
names,  or  as  owners  of  this  ship,  with  the  defendants ;!  in 
TTfaicfa  case  the  defendants  wonrld  have  been  tespbtaSMe  to 
them.  Not  having  done  this,  they  cannot  treat  tbe  defemd^- 
ants  as  tbeir  debtors.  The  defendants  were  debtors  to 
Gribble,  and  are  now  rcspotisiWe  to  his  execiltorfe.  There 
must  therefore  be  no  role. 

Rufe  refused  (a). 

(a)  And  dee  Sim  v.  Bond,  fxni,  rol.  ii.  608. 


The  Duke  of  Newcastle  v.  The  I^h]d>itants  of  the 

Hundred  of  Broxtowe. 

Upon  aques-  ACTION  on  7  8c  8  Geo.  4,  c.  31,  to  recover  cdnipensa- 
ary,  ancient  ^^^^  '^  damages  for  the  felonious  demolition,  in  pw^t,  of 
orders  of         Nottingham  Castle,  by  persons  UnlaWfufly,  riotously,  «nd 

sessions  con-  *  "^ 

taining  state-    tumultuously  assembled,  on  tbe  TOth  October,  1^1. 

b^'the'eS'      ^^^ '  ^^^  general  issue,  not  guilty. 

of  a  district         At  the  trial  before  Faughan,  B.,  at  the  Leicester  siimtuer 

within  the  ju- 
risdiction of  the  Court  of  Quarter  Sessions,  made  when  no  dispute  as  to  the  boundary 
appears  to  have  existed,  are  admissible  in  evidence. 

The  mention  in  Domesday  Book  of  the  town  of  A.  previously  to  the  anum^ration  of 
tbe  hundreds  in  the  county, — inquisitions  taken  by  jurors  of  the  town  of  A.  upon  deatlis 
in  the  Castle  of  A.,-Mind  a  charter  erecting  the  town  of  A.  into  a  eoontyof  itteHT^ivrffh 
a  special  exception  of  the  Castle  of  A., — do  not  necessarily  lead  to  the  conclasion  that 
the  Castle  of  A.  is  not  within  one  of  the  hundreds  in  the  county;  and  a  judge  is  iiu- 
tborized  to  direct  a  jury  to  give  great  weight  to  evideace  of  reputnttdbi  teaduig  to  iv^^- 
tive  such  a  conclusion. 

To  entitle  a  party  to  a  new  trial  on  the  ground  of  misdirection,  it  must  be  slMwn 
that  the  jury  has  been  tlierebv  induced  to  form  a  wrong  conclusion. 

Held,  that  the  owner  of  a  house  feloniously  demolished  by  rioters,  is  entitled  to  such 
a  sum,  as  compensation  umler  7  &  8  Geo.  4,  c.  SI,  as  will  enable  him  to  repahr  the  in- 
jury and  reinstate  the  premises,— without  regard  to  collateral  circumstances  render- 
ing the  property  of  little  or  no  value. 
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aMiaes,  IBS^.ia),  the  riot,  the  demolition  of  tlie  Castle  by  the         18S2. 
rioters,  and  tbe  compliance  by  the  plaintiff  with  the  requi-      ^Ttf^ 
Sftioris  of  7  &  8  Geo,  4^  were  pro?ed.     Two  disputed  qiies-    Newcastle 
tiQins  fben  arose :  firsti  whether  Nottingham  Castle  was  ^.    .I^'       , 
within  the  hundred;  and,  if  so,  secondly,  on  what  principle  of  Baoxtowe. 
the  compensation  was  to  be  computed. 

U-pon  the  first  point  the  following  documents  were  given 
i«  e«riil€»o6  Oft  the  part  of  the  plaintiff: — 

3d  Augasti  16 1 1. — By  letters  patent  of  this  date,  James  I 
granted  to  E.  Ferrers  and  F,  Phelps,  the  Dove-house  Close, 
tbe  Brewhouse,  and  the  site,  ground,  and  foundation  of  the 
Castle  Mills,  "  heretofore  being  part  of  the  possessions  of 
the  Cattle  of  Nottingham." 

18th  February,  l622-3« — By  letters  patent  of  this  date, 
the  same  king  granted  to  Fraticis  Earl  of  Rutland,  the  Castle 
of  Nottingham^  and  the  site,  circuit,  ambit,  and  precinct 
thereof;  and  the  close  called  Dove-cott  Close,  in  Notting- 
ham Park ;  tfnd  a  meadow  called  King's  Meadow,  lying  in  or 
near  the  liberties  or  precincts  of  the  town  of  Nottingham; 
a  meadow  lyttfg  oh  the  South  and  west  sides  of  the  castle; 
a  pasture  called  the  Cow  Close;  a  parcel  of  marsh  land 
Cfldled  Hele  Close,  a  close  abutting  upon  the  said  marsh 
land,  and  a  dose  called  Roach  Close — all  which  were 
described  as  parcel  of  the  lands,  possessions,  and  revenues 
belonging  to  the  king,  in  right  of  his  crown  of  England. 

The  plaintiff  then  put  in  a  series  of  documents,  among 
which  were  the  following: — 

1274. — An  extract  from  the  Hundred  Rolls,  taken  by 
special  commission.  One  of  the  articles  of  inquiry  was 
"  of  purprestures  made  upon  the  king,  and  by  whom 
made;"  and  under  tbe  head  of  '*  Wapentake  of  Brokol-  , 
stowe**  was  (he  following  finding:  "Also  (hey  say,  that  the 
Lord  Henry  (ill.),  father  of  the  king  (Edward  I.),  made  a 
ceitain  weir  across  the  river  Trent,  which  has  laid  the 

(a)  Ceumel  for  the  plaimiflT,  Sir  for  the  defendant,  Tri7r/e,Serjt.(spc- 
James  Scarlett  (specially  retained),  cially  retained),  Gotdburn,  Serjt., 
Fyna  Clinionf  and  G.  T.  White;      Balguy^  and  Waddinglon, 
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r«  i' 


I.Hj^ 


J^fwcA3J^:        3  iJc/w.  3,— Extracts  from  the  Roll  of  Pleas  of  tlic 
Tlie  H^JnjjBild  ^^"^^^  before  Justices  in  Eyrp^  i«  t)^  cpiMt^^r  j?C  J^^^- 

'  '''The  Wapentake  «f  BftH:klesh^w»cOfti^  by  C^l^^i^l'^ 

"  Robert  de  Landejbrd,  of  Npttingbara^  ,?1^,wi.1[f^^^ 
Sooit^of  LenUm,  wi<b  a  knife,  «^..JVi^t^^amf.»ilif.tlM)}»B^ 
abovesaid,  who  being  conveyed  to  LenCoii^  undikiS'lng  htf^ 
cbiifessed,  died  there;  ^nd  the  said  Robert  ti'^'4  imbjediateljr 
after, the  fact,. and  is.^uspected  guijty;  Ui^n^C(>r.^  b^.Js>qr>Qi 
claimed  Mid  outlawed:  be  had  iia  ch^Ueby  iior'^«8'fae-Mi 
frankpledge;  but  he  was  one  of  the  family  (de  familift(a)') 
of  Richard  Ballard,  who.  is  dead."  ♦    ' 

"  Wiilh^h  the  aon  of  Malph  the  bhltksnlifth  of  Arnale, 
was  wottnded  in  the  nrgbftime,  in  N^oltiAj^hhrn' Field,  by 
malefactors  unknown,  in  consequence  >yhere^fj  o^n  tb^,  third 
day,  haying  bie.en  confessed,  he  difdr;,;.It.is.Jty>tkiiptni|Avha 

they  wer^i  tior. w^Miiee  they^came*-'  •  '  •- "- 

169®  and  1744.— Thie  land-tax  ii^fe8shieWts(and6r  4  tV: 

Sf  M,  c,  l^  and  office-copies  of  duplica^tes  of .  said  ^b^s^^s- 
iqi^Qt^  in  tJM^ae  (wo  year»,  in  w4iiob  Uie  'Casileiand  Brew* 
bouse 'Yard  aire  included  as  parts  of  .Bi'o^7t>tef  Mundred.  ^  * 
3d  April,  2d  October,  l654,  and  7th  January/ i654-.5j 
14ili  Apjilj,  16j5,  and  Januiiry,  l660. — £i).triea  in, 4k  boeik 
of  orders  made  at  the  quarter-sessionSi  therein  it*  ia 
stated,  that  the  castle  and  brewhouse  were  in  the  Hundred. 
of  JBroxlowe{b),    A  question  being  raised  wl^eth.^V.^h^^^ 

(a)  **'FAMitiA.  llac  %'oce  indi-  tinued  until  the  next  nieetii|]|g^.pf . 

gittintur  servi,  coluni^  in  prsediis  justices  for  Broxiowc  Hundredf^fiii, 

rustibis     coinmnnentes,     dominis  Papplewick,  on  Mondiiy  tue.^^ldi, 

praediorum  famulatum  et  semtium  instnnt;  nnd  that  the  loi^^  owpeni 

exhibentes/' — Ducange,  m  rxrbo.  and  inhabitants  of  the  Ca^th  apd 

place  near  thereunto,  called  .  t)i^ , 

(ft)  Nottinghatn  Sessions,  holden  Brewhouscs,  (now  app^i^  to  .^, 

the  3d  of  April,  1654.  ^  parish  and  liberty  of  themselvosi, 


Ordered,  that  the  weekly  pay-  and  not  within  the  to«vn  ^nd  coliii- 
ments  to  the  poor  people,  under  ty  of  Nottinghani,  hut  wUkinikt 
the  Cditle  qf  Natlinghanif  be  con-      wapentake  of  Broxtowe,  and  fff- 


oiilers  «M^)iiv\be  /eady  &Mii&r  ^as '  judgb^eliU'  <olr<UJ^  court  of 
quarter-;Mgii<MiS|toriiMidvytodB  4)ftpeputatibD;i|lie'  lettiited 


feijfil    ihereafithy    anf^    by    law      of  the  snid  9onstables,nre  to  ci 
-<A{i%eabre  'tb'VMs'  nWyf  (tf  riitt^'  ^  Mice W^l   and  to  '  opporilcin   t 


the 


eoi 

» 
183$. 

T>a\e  of 
Newcastle 

Thfi  Hundreil 
own  poor,)  have  notice  to  appear      several  townships,  that 'they -iMt^  o^ 'Buoxtowe. 

they,, should    not   be  chaiged   to  ^   inglv,     ,        .      v     , ,    ^    A     » 

tnamtain  their  said  poor^  orother- 

#i«^.di4lj«4ti*WuW^4it^iite  »':'Wol«inibfim  Ses.Jiii»,ithe.nb'or 

siirer  of  the  county  to  these. poor  ^"**  i^ourt,  at  Micbaelmas  bes- 
p^6^^i}M  W'fA-^yrAdW'Vb  Ifee^'  '«»?oH*i  165*,  It '^'M  oi-dered'iriat 
■iiiMbinc«b9»di«y  sldd  pari«fc>o^'  '^M^gaM  -Se^wtmd  Md'  ll*fo^# 
V^nie,hp,,,  .,:,)  .i;;,:;,i    kI:  t..   .PA«^P<r;i.  two^pforaiidinijioiemi 

people^  living  in  tlie  Brewhous^s 

Nottingham  Sessions,  the  2d  dF*'  '''under'  NoUingham  Castle,  being 
,.Imi«/  9^t9Nriji(ftW«i    J.ii   >\\Nilitrfarty  known  particular  parish, 

.,FoWii?if:H,,ff?!  .Affr5^'ii*5h.,i:bi|^:  bflipg  iw'Am  ^Ae  tMficiitoAe  of 


meHy  had  and  received,  by  drdcnn  Avhol^itawatdBth^ir  toaintehaiicei 


sious    towards    their    relipf    and 

in^ilTrteWftiiiy;'  phi'd  theiri^liy 'th^ 
tfwniUr  bftihbl^ad'  ^f  th^^cotlMy 

oot  qCrt«R vFWM>4  ^stflrtr  J>\  »'t6Rwl ' 
the  said  n)ace  of  th^ir  habitation 
tdta  not  knbwnio  W  of  any  pnrti- 
cdMtr^^ifeb.'i  Ndf il^^itan^thg,  In 
rcgnrdf  tho  isnid :  t^ace  is  now  Aihwii 
t^  be.w^m  /A^.  wapentake  of 
Broxtowe,  and  tkexetoith  aueued 
i 0*  '^  Ml '  cbfAm6n ' ' chn rges ;  there- 
fore this  Court  doth  order,  that 
froin^encepQrih  the  treasurer  shall 
fdrbear'^0  jpay  any  such  further 
weekly  Sponsions  to  the  said  poor 
people,  ah(l  the  same  pensions  shall 
be "^IfroiYi  henceforth  allowed  and 
paia  to  {He  saVd  poor  people  by  the 
chief  cohstabfes  of  the  wapentake 
ofHt'oxiowef  out  of  a  general  levy 
to  be  maife  throughout  the.  said 
wapentake  for  that  purpose;  where- 


)  ,19,  ^Uti  fhe  3*id  .po<>r.  vfidowj  2i. 
weekly;  and  the  said  Rf^beri  Q/^p'^ 
^thdnj  —  i.  weekly;  which  chaise 
*  being  thence;  by  virtiW  dfthe  stiid 
,pcdf:r^:  aq^a%  af^nion^  :of»n 
the  particular  ,  tpwnsbjp^  /in . ,  the 
said  hundred,  yet  dhers  ofjthe  in- 
'  hiibitanti  and  eomtahles  do  refuse 
or  neglect  to  pe^  thetr  prapoHiof^ 
Q^  pqrti^  iJkfrerff  •  to  ;  ibc  great 
hindrance  9f  the  said  poor  people; 
whereof  they  have  greatly  com- 
plained to  thiSjCoi^rt.  ^Tlitrefore 
this  (Jk>urt.doth  order,  tbt^t^the 
chief  Constables  of  the  laid  wf\pefi7 
take  shall  forthwith  levv  all.  sajcj^i 
sums  qf  money  as  are  in  ai:i[ear;,to 
the  said  poor  people  upon  the  said 
former  order^  upon. all  aad  enry 
the  itihabitants  and  persons  as- 
sessed, by  distress  and  sale  of  their 
respective  goods  and  chattelsi  ren- 
dering to  every  of  thf m  the  ov^r- 
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jtidge  held  that  tfaejr  were  sL^mhssMe,  and  allowed  ihem  to 
be  read. 

1696-*- 18 15.*— Returns  of  constables  for  tke  hundred 

<»f  Broxlowe  were  read.    Asiongct  these  was  the  oonstaUe 

of  Bkoxid9fi,  oF  Brewfaouse  Yirrd ;  and  it  was  shown  by  the  Boll  that 

Brewhousc  Yard  and  Standard  Hill  (a)  were  included  in 
the  hundred,  in  the  county  rate»  and  in  orders  of  session 


t^ole  of 

Newcastle 

"the  tiandred 


plus,  if  any  shall  be,  and  to  cause 
the  same  to  be  speedily  paid  to 
the  said  poor  people,  that  they  be 
not  starved  for  want  of  present 
maintenance.  And  this  shall  be  a 
sufficient  warrant  in  that  behalf. 

Nottingliam  Sessions,  the  14th  of 
April,  1655. 
It  is  ordered  by  this  Court, 
that  the  treasurer  for  the  county 
stock  do,  upon  sight  hereof,  allow 
and  pay  the  sum  of  6d.  a  week 
unto  Robert  Chapnan,  of  the  Brew- 
house  Yard,  under  the  Castle  of 
Nottingham,  more  than  his  former 
pension,  for  his  better  relief  and 
maintenance. 

Nottingham  Sessions,  January, 
1«  C(ir.  2,(I»<50-1.) 

forasmacfif  as  it  appears  to  ilni 
Court,  by  the  esnnxrinatton  of  ^nn 
Rheit,  of  Eastwood,  in  this  coun- 
ty, spihster,  taken  opon  oath  b^ 
fore  divers  justices  of  the  peace  of 
this  county,  that  the  said  Ann 
Rheit,  On  the  14th  of  November 
Inst,  about  three  of  the  clock  in 
the  afternooti,  was  robbed  as  she 
was  traveDing  on  the  king's  high-^ 
way,  between  Lenton  antf  Not* 
tmgham,  in  Nottingham  Park,  be- 
ing wiihin  the  hundred  of  Brojt' 
iiftpe,  and  had  the  sufm  df  8/.  7t. 
feloniously  taken  from  her,  by  a 
man  milnown  to  her,  who  escaped 
awayafber  the  said  fact,  and  hath 
not  been  apprehended  by  the  iu< 


habitants  of  the  said  hundred;  by 
default  whereof  the  said  inhabit- 
ants, by  law,  are  liable  to  answer 
for  the  said  ro'bbery  done,  and 
damages,  by  way  of  action  at 
the  comhion  law;  f6r  preventing 
whereof,  and  to  avoid  chaises  of 
snit  in  that  behalf,  wbichi  as  this 
Court  conceives,  cannot  be  de- 
fended— it  is  ordered  by  thisConrt, 
by  and  with  consent  of  some  jus- 
tices of  the  peace,  and  other  gen- 
tlemen and  freeliolders,  some 
whereof  were  of  the  grand  jury, 
serving  this  day  in  open  court,  that 
the  said  sum  of  8/.  ?«•  be  repaid 
to  the  said  Ann  JRivett,  by  the  in- 
habitants of  the  whole  hundred  of 
iroxtowe  aforesaid;  and  that  in 
order  thereunto,  the  chief  consta- 
bles of  the  said  hundred  do  eqnally 
and  proportionably  tax  eveiy  con- 
stablery  within  the  same  particu- 
larly, towards  the  raising  thereof, 
and  send  out  their  warrants  to  aH 
the  petty  constables  to  tax  and 
assess  the  same  upon  every  inha^ 
bitant,  and  forthwith  to  collect 
and  pay  the  same  moneys  into  the 
hands  of  the  said  chief  constablesi 
who  are  hereby  ordered  and  re- 
quired to  pay  over  the  same  unto 
the  said  Ann  Rivett  accordingly, 
taking  a  suffioient  dischaige  under 
her  hand  for  the  same. 

(a)  As  to  whioh  see  Rex  v.  The 
Inhabitants  of  Standard  UiUy  4 
Maule  &  Selw.  378. 


CASES  Ilf  THE  KIIIO'S  BENCH. 

iMatb  for  pnjweiiftd  of  9Ufti»  as  ccMnpeffftartioii  for  ifr^nriea 
dcme,  pursuant  to  9  Gee».  1,  c.  Q2,  and  7  8c  8  Oedi.  4^  c«  31  j 

Off  the  pM-t  of  the  d^sfendanls,  it  ivas  iii9)»ted  atfd  9ltMgly 
ctrged^  fUmtf  except  in  the  ovders  ^trf  aeaaionsy  m$  diteot 
charge  had  fc^eti  made  on  the  hundred  in  respeot  c^f  tiw 
castle!  (yr  its  prceinefs.  Evidoivee  M^aa  also  given  4m  the 
iifWa  cff  NottM^atti  wm  avi  alioienfl  roynl  bovongk,  and  iMid 
from  the  earliest  period  been  always  free  from  any  connec- 
tion ¥fith  the  adjcrinmg  bnndreds.  An  ei&tracC  from  Domes- 
day Book  was  proitoced>  in  which  the  town  of  Nottingfaani 
is  mentioned  previously  to  the  description  of  the  bundredti 
in  the  county,  tke  ca$tk  not  being  noticed.  It  was  also 
shewn  that  there  had  been  distinct  jimes  for,  anld  distinct 
ftmercenients  npon  (he  town  and  the  several  bnndreds, 
daring  the  reigns  of  Edward  1,  Edward  S,  and  Henty  6; 
and  presentments  by  the  coroner's  jury  during  tboae  reigns, 
by  the  jurors  of  ike  town  fjf  Nottingham  as  to  deaths  at  the 
castle,  and  at  the  King^s  Mill,  which  was  within  the  pre* 
cincts  at  the  castle :  and  a  variety  ef  docuraents  were  ptit 
rn,  shewing  that  the  crown  bad  been  possessed  of  Che  casfle 
from  the  eai^liest  period  to  the  reign  of  Henry  6,  from 
whence  the  improbability  of  such  a  spot  being  subjected  to 
the  jnrisdiction  of  the  hundred  was  sought  to  be  inferred. 

A  charter  of  the  S^th  of  Hen^  6  was  produced,  by  wliich 
the  town  of  Nottingham  was  dechired  to  be  a  coifilty  of 
itself,  apart  from  the  county  of  Nottingham^  but  tire  castle 
^w  specially  excepted  («)• 


flOd 


^899. 


Dokft  ef 

NCWCAWTLC 

of  Aatfxvfi^B, 


(a)  *'  And  further,  of  Our  &c. 
we  have  {:;rfiBted  fov  Us,  Our  heirs 
and  saeef9fi9r$j  to  the  satd  now 
kaiSpMes  of  the  said  town,  and 
their  successors,  burgesses  of  the 
iud  lowD  Sof  ever,  that  the  same 
town  ef  NoUmgham,  and  the  pre- 
cbiol»ther6ofriis  they  extend  them- 
selves or  are  used,  whioh  nre  now 
ftkuate  and  conttuned  within  the 
body  of  the  county  of  Nottingham, 
shall,  from  the  15lh  day  of  the 


month  of  September  next  coming, 
be  separate,  distinct,  divided,  and 
in  all  things  wholly  exempt  from 
the  same  county  for  ever,  as  well  by 
land  as  by  water.  Our  castle  of  Not* 
tingham  and  Our  m6s$uage  taUtd 
the  Kingahallf  in  which  is  Our  gaol 
of  Our  eouniitt  of  Nottingham  and 
Derby, onfy  excepted;  And' that  the 
same  town  of  Nottingham  and  tlie 
precincts  thereof,  as  they  extend 
tliemseWes  or  are  used,  except  be- 


of  ]Broxtq^,  surroiindefl  >vitb  burraqka,  an^  mth  biiildingi^  of  |u^  infei^ipr. 

charactei^i  erected  under  lopg  l^a^ea^  io  MieiparM;.  iQ.v^hjidi 
park  th^jCe  is  now  i^o  fip^es^  ffqm  the  c^Ue  except  thjrou|^ 

.  i\^  to  t,be  damage  which  the  ptainjtiff  .had.  9U((taiiYfd^:,t)^ 
plaintiff  called.  Mr.  Robimon,  vfho  stated  tha^  the.cffytp^ 
restoring  th^  castle  would  be  3ifi90L  .  T|^e  dqfcit^^afts 
called  Mr.  Henry  Wood,  of  J^ottingh^n^  Mr.  i^iofiQi^ji  of 
Southwell;,  and  Mr*  WiUiam  Cubitt^  of  liondo^.  .  Mr* 
Wood  had  made  estimates  of  tli^e  damage  oyi  three  princi- 
ples ;  the  first,  taking  the  net  rental,  which  was  1 70/.  per 
annum,  and  which .  at  thirty. year;s'  pprcjhase  \ifoi^d  amotnt 
to  olSOl.  The  uexf  was  made  pn  ttve  siipposiMpu  tbat.th^ 
castle  was. pulled  dow">  tfifl.W^tenal9.;^c\ldt.^f)d,|he>{V99? 
thrown  open  for  building  gfpuniij,  .  jhe  v^^ifp./^f  tj^^iflf^- 
rials  he  estimated  at  ^08)/.  Jtjlis  third  ^ftlcylKtioii.prpc^fil^d 
on»  the  principle  of  restpratipn,  whjch  h^  fj^ught  iQp^J^^b^. 
done  for  15,396/.  Mr.  ^khol^on  conpupr^d;  ,in  k}\^.  iaW^rj 
estimate.  Mr.  CufnU  stated,  upon,  qposs-fj^^^^^ii^yti/fin^jt^^^ 
he  should  estimate  the  price  of  reatpration  ^t  91,0QQ/.i  ^f.  j 
Tlie  learned  baron  directed  the  jury  to  find  for  th^.plaiM- 
tiff,  if  they  thought  upon  the  evidence  that  ihi^  cfstlei.wa/^* 
locally  situate  within  the  hundred.  His  lordship.  ab0^iv,f|4. 
that,  the  orders  of  sessjous  dud  the  land-tax  m^^aq^Mi 
were  ,entitled  to  great  weight,  as  shewing  that. the, Cf^tlfi, 
had,  for  two.  centuries,  been  reputed  to  i^xp\.^fff^^Ji^ 
hundred ;  that  when  for  a  great  length  of  tin|e  ^¥Mn)h'^v9j 

fort  txciptedi  ehall  be  from  the  excvpferf,  shall  Imb  nAttfed,-V^ul^<i* 

same  day  a  county  by  itself,  and  and  esteemed  iheccuniycftkctc^n 

not  {Mrreel  of  the  said  county  of  of  NoiUngham  by  itself  for  ever.''' 

Nottiilghnm ;  and  that  the  same  (a)  For  its  previous  history,  sec 

town  of  Nottingham,  and  the  pre-  **  Memoirs  of  Colonel   Hutcliin- 

cincts thereof,  as  they  extend  them-  son,"  by  Lucy  Hutchinson, 
selves  or  are  used,  except  before 


mMU'iti  tt't^Htith  cbirrse^if  i^  reasonable  to  itii^er'lhat'niey        isso. 
hM'tilWdfjri  dbne  so,  uhless  the  evidehcf^  td  'ihd  cotitrarj       fTT^ 
wei^e    certofn^'and  tfitft' 'the  evidence  'wiiich  iidd"  been    NtwcAsn^ 
addweed  '6^  thef  part  bf  the  deftndatits  did ri6t  appear  to  fiiiff^y^iAfe^ 
hitti  iti  tkU  th&  baitl'^  biii  df  the  hundred  of  'Brdxtbwe.  of  Bioxibwti. 
'Bie  qil«sti6ii  6f  damages   he  leh  generally  to  (He  jury, 
h<avibg  relid  t6  ttie'ni   tde  Whole  evidence  on  that' jpointV 
observing  that  in  cases  of  this  sort,  exaggeration  was  ordi- 
TtiiVAf  fbtnjd  on  the'  one  sidei  and  detractioti  on  the  otner, 
but'thit  the  diity  of  the  jui7  was  to  avoid  both.  ""  ^^ 

Up6ri  hearing  this  sinnming  up,  the  counsel  for  the  cfe- 
fendiints  teiidei^ed  a  bill  of  exceptions  {a). 

The  jury'  rerturned  a  verdict  for  the  plaintiff,  damages 
a(;O0a/.    In  Micfaad mas  term' last, 

mfife/^^Jt.  a6yfi&-{6rii  rule  nisi  for  a  new  trial,  bii  First  point; 
thrfee'  fe^diiiichilfiWf,  lie  reception  of  im|>roper  evidence;'  oftjSS!^ 
8^otd!^,'ii]^idinddtl6n;'  arid  thirdly,  that  the  damages  were 

esltiiiat^' dpoh 'ati  eri-6neouy  H^  ' 

"  Tk6  bMe^^r  df*  seksioii^  (b)  sVoutd  not  have  been  received 
iiK  cfVmertc^'.  " They  vterc  riot' ad'niissible  as  orders  of  the 
C6itri  drl(^dbrt1^i"9^skions,  sin^e  Uie  justices  had  hbauthb- 
rify  WA^^'ftletii.  Nbr>ere  ihey  evidence  of  reputation. 
It  did  riot"  appear^at  the  magistrates  by  whom  they  were 
mM^iwt^i^  resident  in  the  county,  or  that  th^y  had  any 
p^diMr  kfioWledge  as  to  whether  the  castle  and  iis  pre- 
i^<if»'WeTer  within  aiiy  particular  division  of  the  county,  or 
tbktfb^^  possessed  any  peculiar  means  of  knowledge.  But 
tB^iMiltcittientis  wbich  are  found  in  these  orders,  were  clearly 
sttifeibfeiitii  'made  post  litem  motam.  Before  the  orders^  it 
is^'^ld^  that  *'  the  poor  people  under  the  castle  of  Kot- 
tingfiam'?,  l^ad  been  relieved  by  the  county^  on  the  footing 

.  (a)  The,  h}\\  of  exceptions  was  case.    The  same  objections. were 

not  formaHy  drawn  up  at  the  trial,  aflerwanU  presented  to  the  Court 

but  notea^  were  talien  of  the  de-  on  the  roolion  for  a  new  trial,  for. 

fendants^  objections,  to  the  learned  the  sake  of  which  the  biil  .of  exfiep* 

judge's  summing  up,  and  otherwise  tions  was  abandoned, 
to  his  mode  of  dealing  ^yith  the         (6)  Ante,  COO,  GOl,  603. 
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iS99.        qf 'thetf  place  of  PMidcuee  or  Mitkmaiit  beiag  oui  ef  Ikt 

T^^^      hwidred  of  Droxtewe.    Tho  object  of  tkeaft  ^ordero  imde 

Nkwoa»ii.«    by  jnstiees  of  the  county  was,  to  transfer  the  bnrdMn  fioai 

,i*i£Ua«a  **  "-"'y  •»  '-8«.  i.  «•  f«-  *«•— e'"^  to  th«  khd.i..M. 

of  Biauows,  0f  ib«  hundred*     With  ibis  viav  tbej  speak  of  tfae  pkca 

aa^'now  known  to  }>e  within  the  wapentabv  of  Brastow^" 
an  expression  not  denoting  the  casual  recognition  of  an 
undisputed  fact»  but  an  inference  dramn  from  some  evi* 
denea  or  statement  laid  before  them^  that  evidence  or 
statement  appearing  by  what  follows  to  be,  that  the  place 
'^  is  therewith  assessed  in  all  common  obargea."  We  have 
tfae  justices  in  the  first  two  doeuasents  making  orders  ia 
a  m^ter  in  whicb  they  had  no  jurisdietion^^upon  persons 
whose  liability  is  suppoaed  to  arise  frasn  the  fact  of  this 
place  being  within  the  hnndred — an  inference  which  by  the 
tbird  dooument  appears  to  have  been  reaisled  by  the  patties 
on  whom  the  bmrtben  wvm  sought  to  be  cast,  and  which  by 
the  fourth  document  is  shewn  to  have  been  uUimately 
abandoned  at  the  veiy  next  sessions  by  the  county  magia- 
tralea,  when  they  direct  an  increased  payment  to  lie  madedut 
of  the  county  atock  to  Ckapnmn,  who  therefore,  in  spile  of 
the  fora»er  order,  was  deriving  bis  aubsiatence,  not  from  the 
hundred  of  Broxtowe,  but  from  the  county  al  laige*  Te 
make  such  statements  evidence  would  not  be  more  reaaon^ 
able  than  to  attempt  to  prove  a  certain  track  to  he  a  public 
high  way.  by  putting  in  orders  to  repair  it,  which  had  beea 
disob^ed.  The  fifth  document  is  of  a  very  exlraordiimry 
character.  It  records  the  interference  of  the  magistratea  ^to 
prevent  Ibe  bringing  of  an  action  by  which  a  prejadicc 
migbl  have  resulted  to.  thenuehrea,  upon  a  statement  of  the 
party  robbed,  **  taken  upon  oath  before  divers  justices  of 
the  peace  of  the  county/'  from  which  they  draw  the  con- 
clusion that  an  action  cannot  be  defended.  Theuji  Ufon 
cotiseni  of  the  freeholders,  they  direct  a  payment  to  be  made 
in  respect  of  which  the  justices  have  no  jurisdiction^ 

But  supposing  these  orders  to  have  been  admissible  on 
the  footing  of  reputation,  they  were  not  so  received ;  nor  were 
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Ib«y  JO  preaeftted  to  tke  jwry.  Tbf ottghoi*t  Ibe  oauae  thajr 
were  treated  by  the  karned  judge  aa  being  in  tb«  natiir^  of  t>  |^  ^ 
ytiicitd  dteimm  upo«  the  very  poMl  in  issue.  If  tkese  J(bwca«til« 
doGiiBieiits  bail  been  treated  aa  mere  evidence  of  riepHp  j^.  uit,A,»A 
tatkNf,  Ibey  would  have  produced  a.  very  differeoi  iai|Mrej|»  of  BiuaTiiwa. 
sioA  upon  tht  miiida  of  the  jury,  and  wouid  bave  been  OMt 
IB  a  very  different  B^mAer  by  the  counsel  for  tb^  dafen4- 
^ntfl.  But  the  learned  baron  told  the  jury  that  these  ordeis 
were  entitled  to  the  fullest  ^veigbt,  as  ilicwiug  tht  opy^itm 
of  $it  fMgktraies  6h  the  point  (a)  t  though  a^  Ihe  aani^ 
time,  b0  said»  be  did  not  consider  them  as  evidence  of  the 
Is^t  tbM  tlkc  money  ordered  to  be  paid  bad  been  paid. 
The  docnments  preduced  by  the  plaintiff  nara  poinU^ly 
brought  lo  the  notice  of  the  jnry.  Great  siresa  was  laid 
npcHi  tba  land-tax  aasesaments,  altbongbi  for  the  convCi- 
nience  of  the  eoUectora,  many  places  are  united  to  adjwi^ 
ing  districts.  Car  the  purpoaea  of  collection,  with  wbicb 
they  are  otberwbe  wholly  unconnected ;  and  not  a  word  was 
said  as  to  the  documentary  evidence  of  the  defendants, 
otherwise  than  to  remark  that  it  did  not  shew  the  castle  to 
be  taken  out  of  the  hundred.  A  false  aspect  was  thereby 
giv^n  to  the  evidence,  and  when  the  learned  baron  told  the 
jury  that  when  things  had  gone  on  in  a  certain  cause  for  a 
long  timei  it  was  reasonable  to  presume  that  they  had 
always  done  so,  the  jury  were  as  effectively  misled  as  if 
they  had  been  expressly  told  that  the  plaintiff  had  shewn  a 
long-continued  user,  untouched  by  any  evidence  on  the  part 
of  the  defendants.  Througliout  the  trial  the  learned  judge 
treated  the  case  as  if  the  question  had  beeui  whether  the 
castle  Imd  ever  been  taken  aut  of  the  hundred,  assuming  it 


(a)  Assuming  that  declaratioas 

made  by  the  magistrates  iadWidu- 
oll^  would  have  been  evidence  of 
reputation,  it  does  not  seem  ne- 
cessarily to  follow  that  a  docQ- 
H^nt  deriving  its  existence  from 
the  resolution  ofs^  majori/^  of  the 
magistrates  who  were  present  will 


have  that  effeet.    8orae  or  all  of 

the  magistrates  acqoi^inted  with 
the  hundred  of  Broxtowe  may  have 
dissented  from  these  statements, 
and  the  orders  mat^  have  been  car- 
ried by  a  majority  consisting  wholly, 
or  in  part,  of  magistrates  resident 
in  the  adjoining  counties. 
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iaM. '      to  have  beea  once  there;  whereas  the  defendants  insisted 
^"^^"^       that  the  castle  never  did  form  part  of  the  Hundred.  ' 

Newcastle        The  amount  of  rent  presents  a  farr  criterion  of  the'  vaitk'e 

•      ,!^*   .    .   of  a  building  which  is  shewn  to  be  so  situated  as  to  be 

TheHttbdred  **  .        , 

ofBaoxTOWE.  wholly  unfit  to  be  applied  to  any  purpose  except  that  of - 
Thifd  point:     letting  out  (a);  and  the  compensation  to  which  the  pfaintilf 

Prinoffttm     ^^^  entitled  was  in  this  case  a  reasonable  number  of  years* 
which  mdem-  ■'    . 

niiicatioii  to  ^  purchase  of  the   rent  actually  obtained.    The  jury  have 

estimated  the  damage  upon  a  prmciple  of  restoration.  If 
a  nobleman  has  a  house  which  he  chooses  to  inhabit,  or 
which  from  its  antiquityj  from  its  situation,  or  from  c6iia« 
teral  circumstances,  possesses  a  value  beyond  the  rent 
which  could  be  obtained  from  a  tenant,  the  principle  is 
applicable ;  but  the  castle  was  never  used  as  a  family  resi- 
dence«  nor  was  it  capable  of  being  so  used.  It  was  mani- 
fest by  the  acts  of  the  duke  with  respect  to  the  surrounding 
property  that  it  never  was  intended  to  be  so  used, 


be  catci^ted. 


•  .»i 


•  '* 


Tn  the  course  of  the  same  termi  the  J9dgiieii4{  ipf  \ihp 
Court  was  delivered  by 

Paeke,  J. — In  this  case,  itiy  brQlhersTaaMliOM  andrPtff*- 
iesofi,  and  myself,  before  whom  the  mot^Hi  for  a  new. trial 
was  made,  (my  Lord  Chief  Justice  not  having  at  that  tiqie 
taken  his  seat,  on  the  bench,)  are  of  opiniott  that  no. rule 
should  be  granted. 
First  point.  The  first  objection  was,  that  certain  orders  of  seasjon/i, 

in  number  five,  and  made  in  the  years  l654»  lOJ^A^and 
1661,  were  improperly  received  in  evidence.  ,j , 

These  documents  were  admitted,  not  at  ovd»r%,'tt|iqin 
matters  over  which  the  magistrates  had  jurisdkoliesv  k^  4W 
evidence  of  reputation ;  and  in  that  point  of  vieMr  we^am  pf 
opinion  that  they  were  admissible.    Four  of  tbtm  contain 

(a)  If  a  sale  at  50S\L,  the  esti-  the  vendor,  could  have'  insfsted 

mated  value  of  the  materials,  had  upon  the  principle  of  redtiwtkm 

been  proved,  a  question  might  have  wilbout  modificatiaii. 
Arisen  whether  the  vendee,  or  even 
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t 

afi  expr^sjs,  s^teijnent^  the  fifth  an  implied  one,  that  the         1832. 

Castle  (or  the  Brewhouse,  or  the  Park  of  Nottingham,       ^/^ 

wb^ijch  b^lofig  to  it)  is  within  the  wapentake  or  hundred  of    Newcasxie 

BrpxtpWjB.     The  statement  is  made  by  the  justices  of  the   ^.    ^'    ,   -: 

f^ace  ^^embled  in  sessions,  who,  though  they  were  not  of  Baaj^Tows* 

mroved  to 'fee  resiants  within  the  county  or  hundred,  must.  Presumption 

from  the  natpre  of  their  offices  alone,  be  presumed'  tohave  ^f  *»«?'^fif»e 

•-.■•'**.'  .  .  by  justices. of 

sufficient  acquaintance  with  the  subiect  to  which  these  de-  boiio4arie9  of 

cl^ratioRS  relate;  and  the  objection  cannot  prevail,  that  they  thtt"juru!dic-* 
were  ma^e  after  a  controversy  upon  that  sul>ject  had  arisen;  tion. 
because  there  appears  to  have  been  no  dispute  upon  the* 
particular  question^  whether  the  Castle  and  its  prechicts  Post  litem 
were  in   the  hundred   of  Broxtowe,     These  statements,  "*®^'"' 
therefore^  fall  within  the  established  rule  as  to  the  admission 
of  evidence  9f  reputation. 

r^he  second  objection  was^  that  the  learned  jud^e  did  not  Second  point. 
present  the  question  to  the  jury  m  the  'manner  rn  which  be 
ought  to  have  presented  it;  noi|  that  he  misinstructad  them 
in^iJlt«'t>f)*kNr,>but  that,  in  observing  upon  the  facts,  he 
ascribed  too  great  weight  to  the  evidence  of  modem  usage 
alUl  ii«l^«Miiidnji.aiiA  paiticuiarly  toe.  the  above^raaptipped 
orders,  and  too  little  to  the  ancient  d0dMi9entspro4uce4oil 
the^pbiH  af«lh»dkfeiidiai(B4  'But^we  mUsileceilve  mth  ^ery  ^j^^ent  of  mis- 
^r«lir'cautioD>o<iydotionB!Df<4bi9  natoro;  for  if  we.wejre  tp  direction. 
;)MU*Uiitlkrm'OiT'flll<occMi(Mi9.  in  wbieh  wte  ngbt  disagree 
imMi  «offle  k)b«erv9lioii6  luade  t)n  particular  piirts  of  theev^ 
dence,  upon  which  it  is  the  province  of  the  jury  tQ  fl^fide^ 
<WI9  'fttioNild*  selddm  have  any  case  which  involved,  many  fic ts 
)bl%ugllt '  to-  a  termination.  It  is  only  in .  .those  caae^  jn 
which  we  are  aatisied  that  the  juryv  (laa  tieeo  l^d  .^  a 
'Wttmg  conciutioft  that  we  ought  to  interfere;  and  we  /ran- 
Hid^'^oaMtf  «ay  that  they  bave  been  induced  to  form  .a 
^nmpcoiialHsion  in^  this.  Without  meanitig  to  say  that 
fib^ffcuroad' judge  was  wrong  in  attaching  great  weight  to 
^  these  partic|ilar  documents,  we  all  agree  that  the  general 
'  Sfiiippe  of  his  observations  upon  the  evidence  was  perfectly 
correct.     We  understand  him  to  have  said,  in  substance, 

R  R 
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1832.        tU^jt  ^$  f)y  t))p  ^5age  and  r.eputalji/on,  fo^'  n^fifly  jUi^o  c^o- 

^.^  /^      t^VU'ies^  th^  .Cattle  aqd  it$  precincts  liave  l^een  €)(^Q$ulere4  us 

K£wc4STi.E    b(eing  ^^ukin  Uie  bpi^/dreid,  it  ought  to  be  i^Aerred  tbitt  tbey 

Tbe  IIwn(]lrpd  ^*''^  legally  so,  unle3$  the  a^icii^M^  documents  c)^e«r)y  iM|d 

of  PivoxTowjB.  $;uiafactorUy  proved  that  Uiey  jwere  *iot.    Tbi^  w  only  An 

example  of  the  piincipls  v^hicii  )$  applicaMe  U>  all  rights  of 
way  and  common^  to  tolU,  to  modufes>  m  ^^rt,  to  all 
presGj'iptive  and  aocieut  rigbts,  custoxn^^  /eiueippiUofis  and 
obligations;  in  all  which  long  usage  should  always  be  w 
fjQrred^  if  possible,  to  a  legal  origin ;  and  iji  is  ooly  by  the 
constant  practical  application  of  this  prii^oiple  Uiat  mufii 
valuable  property,  and  many  important  rights  and  privi- 
liegesi  are  preserved. 

In  adapting  this  principle  to  the  present  case,  (there 
being  strong  and  uniform  evidence  of  modem  usage  from 
tlie  middle  of  the  seventceth  century,)  tiie  only  question  is, 
whether  the  older  documents  clearly  shew  th^t  this  usage 
is  wrong,  and  that  the  CasJJe  and  its  precipitts  fould  not 
have  been  within  th^  hundred  at  the  time  of  the  first  insti- 
tution of  that  division?  Now  these  documents  prove,  that 
from  the  time  of  Domesday  there  w^s  a  bprough  q(  Not- 
tingham; that  the  borough  in  later  periods  had  ajujy  dis* 
tinct  from  that  of  the  hundred ;  one  of  them,  in  3  Edip.  S, 
tends  to  sliew  that  the  Castle  was  within  the  jurisdiistion  of 
that  jury;  and  the  charter  of  Henry  6  may  he  considered 
as  demonstrating,  that  at  the  time  of  the  erection  of  the 
borough  into  a  county  of  itself,  the  Castle  did,  for  some 
purposes  at  least,  form  a  part  of  the  borough ;  for  the 
borough  is  made  a  county,  mth  the  exception  of  the  Casile. 
But  admitting  this,  why  may  not  the  Castle,  though  in  the 
borough  for  some  purposes,  have  also  been  a  part  of  the 
hundred;  for  as  a  borough  may  include  a  part  of  two  coun- 
ties, (the  borough  of  Tam  worth  (a),  for  example,)  why  may 
it  not  comprise  part  of  a  hundred,  or  part  of  two  or  more 
hundreds)  And  may  we  not  also  reconcile  the  exclusion  of 

(a)  So,  the  borough  of  Brislowc,  before  Bristol  was  eiUier  a  city  or 
a  county. 
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the  Castle  from  the  new  county,  on  the  supposition  that  it        1839. 
had  or]gina.lly  belonged  to  the  hundred?     We  do  not  think      t^^^ 
that  any  of  these  documents  are  so  clearly  inconsistent  with    Newcastle 
the  long  uMf  e  and  reputation  in  nM>dern  times  as  to  pre^  rj^  Uuad  ed 
vent  a  jury  from  drawing  the  asual  inference^ — that  what  bat  of  Bboxtowe^ 
exitted  so  long  has  existed  from  the  earliest  period  neces- 
•ary  for  tiie  purpose  of  giving  it  validity. 

The  third  objection  was,  that  the  damages  are  excessivet  Third  poiot. 
This  is  peculiarly  for  the  consideration  of  a  jury;  and 
nothing  has  been  said  which  induces  us  to  think  that  the 
jury  have  in  this  «ase  proceeded  on  an  erroneous  principle 
of  calculation.  Certainly  if  that  principle  had  been  pur^^ 
sued  which  was  contended  for  by  the  learned  counsel  who 
moved  for  the  rule,  an  erroneous  principle  would  have 
been  adopted;  for  the  jury  would  have  done  wrong  to 
consider  whether  the  Castle  was  an  ancient  possession  of 
the  family  of  the  plaintiff  or  not, — whether  he  was  likely 
to  reside  there, — and  whether  the  neighbourhood  was 
suitable  to  such  a  residence.  The  true  question  is,  what 
sum  of  money  will  repair  the  injury  done  by  the  mob? 
what  will  replace  the  house  in  the  situation  and  state  in 
which  it  was  at  the  time  of  the  outrage  committed,  as 
nearly  aa  practicable  i  There  seems  every  reason  to  believe 
that  the  jury  have  acted  on  this  principle;  and  if  so,  they 
haVe  done  right.  At  any  rate,  it  is  impossible  for  us  to  say 
they  have  done  wrong. 

Rule  refused  {a), 

'  (a)  The  bill  of  exceptions,  which  under  this  statute,  (7  &  8  Geo,  4, 

bnd  been  tendered  at  the  trial,  was  c.  31,)  see  Fellevo  v.  Hundred  of 

waived  by  the  defendants  for  the  ^ast  Woriford,  4  Mann.  &  Ryl. 

sake  of  this  motion.    Here  there-  130,  9  Barn.  &  Cressw.  134;  Res 

ibrc  the  matter  terminated.  v.  Bateinan  and  Hart^  Justices  of 

As  to  the  formal  proceedings  Folkstone,  ;>08(,  718. 
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1832.  .  ^  ,      .  »  .        . 

The  King  v,  John  Patteson,  Esq.  (a)  *    ' 

»  .  '    ■  ,  •  !  I  •  f  •  1 

A  stfttdte  di-  INFOHMATION  in  Une  nature. pf  a  quo  warranto:  fir^l 
tnenUf  comity  c^""*'  f^^*"  usurping  the  office  of  alderman  of  the  ftity  of 
rates  to  a  per-  Norwich;  9econd  count,  for  iis;urpjuig  the  office- of  ju3ipce 
pointed  by       ^^  ^^  peace  of  the  said  cit,y ;  third  count,  foCrUsurpins^Jiotii 

the  justices      these  offices,  .  ,  , 

coanty-trea-  '■','' 

surer,  hefint  .1  be  plea  to  the  first  count,  after  setting  oi^  a  phaf ter 
flen't'^securUy  "^^^^^^If  ChorUs  IL  granted,  among  other  ^hingji,  th^t  ^Jieiip 
to  the  justices  should  be  aldermen  of  the  said  oity^xind  that;  all  the  alder* 
able^o^thera  '  "^"  ^^^  ^^^  borne  the  office  of  mayoralty j^hPuW. be  Ju^s- 
for  the  moneys  tices  of  the  peace  of  the  9aid  city,  a,Yprre;d  that.tfee  defei^dr 
SO  receive.  ^ut,  in  Decemberj  1781,  was^  duly  elected  and  stil)  is  ajdier- 
The  giving  of   n^^^^    rj^\^^  p|^j|g  jp  the  sQcond  and  third  cowts  further 

the  security  is  '^  .  ' 

notacondi-  averredi  that  in  June,  }79^  lt,he  defeudaa.t.  was  eJe4[;ted 
tcTSie'vesting'^  mayor,  and  served  the  said  office  during  a  year,  and  thereby 
of  the  office  of  became  justice  of  the  peace. 

thTpereo^so  Replication  tP  the  first  pleaj  that  ^fter  the  fl^feMdant.h^4 
appointed,  or    become  a)dermaii,  to  wit^  in  Jpne^  1788,  lAie  defei^^  vifim 

to  his  UabiJity 

to  account.  elected  and  became  mayor  for  one  year,  ^nd,tbere|>y.^er 
ofthiclfthe  ^^"^  a  justice  of  the  peace  for  .the  city,;  .that.jn,  AfigpSiti 
salary  is  to  be  \B27,  the  defendant  being  sui^h  mayor  and  justice,  was  coa« 
accoims  au-^   stituted  treasurer  of  the  city,  giving  security  to  ^pcomtl^bU 

dited  by  cer-  , 

tain  justices,  (o)    Decided    In    Michaelmas  or  persons  whom  the  said  justices 

cannot  be  held  term,  1832.  shall  at  their  respective  g6nMl  or 

jusl^ces?*^^"^^  ^*^  By  18Gea2,  c.«9,  s.6,  "die  quarter  se8lioD8,orthegi«faerpfift 

An  aider-  '*'S^  constables  shall,  and  they  are  of  them  then  and  there  assembled, 

man  elected  thereby  required,  at  or  before  the  appoint  to  be  the  treasurer  oitsea* 

by  the  whole  ttext  general  or  quarter  sessions  surers,  (which  treasurer  oi*  trea- 

corporate  respectively  after  they  or  any  of     surers  tliey  are  thereby  aullicniaed 

body,  does  not  .t       ..    „ ,  •:!»  «  ,  .  T 

vacate  his  ^^"^  ^"  "^^^  received  such  sum      and  empowered  to  nommaia  aM 

office  by  the      or  sums  of  money,  to  pay  the  same      appoint,)  such  treasurer  or  trca* 

acceptance  of  in  to  the  hands  of  such  (the)  person      surers^ri^  giving  sufficient  aecqiity 
an  incompati- 
ble office  conferred  upon  him  by  a  telect  body. 

Such  second  appointment  is  void,  semble, 

A  public  officer  cannot  vacate  his  office  by  accepting  an  incompatible  office,  tinless 
the  first  office  be  one  which  he  might  have  determined  by  his  own  not,-«or  which  he 
might  have  surrendered  co  the  party  appointing  to  the  second  office,--or  fmn  which 
he  might  have  been  amoved  by,  or  with  the  concurrence  of,  such  party. 
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that  he  gave  the  required  security  and  took  upon  himself        18S9. 
the  office  of  treasurer,  which  offices  of  alderman*  and  trea-     Jr^^T*"'^ 
surer  are  wholly  incompatible  with  each  other,  whereby  the  \f. 

dttindMt  treated  the  office  of  alderman^  and  c6as6d  to  he     ^^"*«>*- 
ait  nldierftian  of  the  said  city. 

R^plicatfoti  to  the  second  plea:  that  lu  August,  r8'i7» 
tbe  said  defendant  was  mayor  and  treasurer,  as  alleged  in 
the  plea,  was  appointed  treasurer  and  gave  security/ aAd 
tb6k  on  fiimself  the  office  of  tlieasurer ;  arid  that  th^  dffites 
of  Justfcb  of  "the  peace  and  treasurer  are  incompatible. 
The  repficatton  to  the  third  plea  differed  from  the  replica^ 
tiotr  to  the  second,  by  averring  that  the  offices  of  alderman, 
justice  of  tbe  peace,  atld  treasurer,  are  incompatible. 

The  defendant  rejoined,  taking  issue  upon  the  allegation, 
in  each  replication,  of  the  giving  of  security. 

General  (a)  demuh'er,  and  joinder. 

I  '  I  ,  , 

Campbell,  in  support  of  the  demurfer(fr).  The  rejoinders  First  point: 
are  bad;  inasmuch  as  they  tender  an  issue  clearly  iinmaterial.  of  rejohiden. 
Tbe  statute  (c)  doe?  not  make  the  giving  of  security  a  con- 
dition precedent  to'  the  vesting  of  the  office  of  treasurer  in 
the  )[tel^oii  appointed  by  the  justices.  It  'merely  requires 
tbis  to  be  done  previously  to  th^e  receiving  of  moneys  from 
the  high  constables.  - 

The  replications  are  sufficient.     Tbey  allege  that  the  Second  point : 
defendant  has  been  appointed  to  and  has  accepted  offices  replicadons? 
wbi«h  are  incompatible.     The  county  treasurer  is  appointed 

« 

(in  sacb  8U1DS  as  siiall  be  approved  ful  execution  of  the  trusts  reposed 

of  by  the  said  justices,  at  their  in  him  or  them,  &c/' 

n*peod««  genetml  or  quarter  ses-         (a)  The  deno^rrer  professed  M 

si^Hi)  cc  the  (greater  part  of  ibem  be  special;  bat  the  objections  wei^ 

then  and  there  assembled,)  to  be  such  as  would  have  been- available 

acoountabJe  for  the  several  and  under  a  general  demurrer,  and  were 

respective  sums  of  money  which  stated  too  vaguely  to  satisfy  thci 

shall  be  respectively  paid  to  them  statute,  supposing  an  assignment  of 

in  pnrsuanca.  of  this  act,  and  to  special  causes  of  demurrer  to  have 

pay  such  Mwn  or  sums  of  money  as  been  necessary. 

shall  be  ordered  to  be  paid  by  the  {b)  Argued  in  Michaelmas  term, 

justices,  in  their  general  or  quarter  ]  83 1 . 

sessions,  and  for  the  due  and  faith*         (c)  12  Geo,  S,  c.  29 f  s.  9* 
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183S.         by  the  jwiiccaof  ihe  picace»  aiwiis  r<J»<Mt>bk  gt  iheif  pteiange, 
1^:^      Tok  tbeoi  Ue  uMsf;  accouAl  for  ait  aioneya  receiMed>(a)v  mmI 
«.  by  Ui^itt  4m  vnoiiia*  q£  bi^safaury  i»  Id  b«  fuittd(^).     Thsac 

FATCfiSM'  office*  b^iag  kicomfiilibk^  it  fottMrs  ibal  bQ»  accgplif  •f 
the  second  the  first  is  vacated';  MHwiUfi  v.  TikirftAcr^fX 
Jkr  V.  PfUfimaHi{d)y  R^  vw  Tft2a;ftr<{(d)»  ib  diatJMlmi.  will 
he  takeii^  b^tw««a  the  caae  o£  two  iao»ni|MilibtB-  eftce«  i»  a 
CMEpoffatiev*  and  tviK>  #fll««a  wbkb  aae.  B€4  coip^rate^  o»  of 
whigh  ody  ofte  baa  that  dMiwter;  bui  k  witt  bQ  sha^a 
tbat  m  M  casea  of  public  offioaa^.  the.  aaceplnnta  of  « lecoail 
ofice>  JBComiiMi tibia  with  oait  pia^iouoiy  heb^  anaais  siKh 
focaaar  office;  aad  that  i#  tha  eaaa^  in  wbicb  bttCh  ofiois 
have  baan  cocpoitUe,  tha  Conat  baa  pMieaadafi  iipoB  tbe 
gfiu&nl  giKWttd  of  iacown>B4ibifity>  aa  kt  MibmmL  I4  TlmdcHer, 
Rex  V.  Blissel  (/ V  mk^^  i^  ^^  Thz^rd*  ia  Ferrior  wad 
Mayor  of  Sandwich  (g)>.  ai  mandami^  hail  iaaneil  to*  vaaiiftre 
Verrior  to  the  office  of  town  clerk  in  the  town  of  S.,  and 
tbo  raturn'  altegad  tbait  Vetriot  had  beaa  alectadi  t*  the 
oftsa  of  aiagrai*>  wbidit  affiae  ba  bad  ascepted>  aad  aoaiwdv 
aod:  tbaA  ha  waat  aftanwardA  eleotad  and  aftUl  eoatiMMd  ana 
of  tha  jittaaits;  and  that  in  the  to<wOi  of  S»jhafo  ia  a  aonafe  af 
Maofld.haldi  bafora  the  mayori  whieh  tho  toafAcladiougltt 
%».  aitaod  asi  a  miaialar,  and  tbat  tba- jtmUs- aaa  aa<  jnalacaa 
of  the  peace  there.  Then  it  was  arguod.  that  tho  afiaaa 
wtare*  iflffooifMUAbla^  for  that  tba  to  wo:  elerk  aonid  not  aCiend 
npooihiiiiMlf  aa  judge  of  the  courts  nos  fioa  hawaalfi  fiat  hia 
owa  dalaiftka  a»  miniayter  of  the  cotiat;  and  that  ilwaat  aa 
inconsistent  as  if  the  Chief  Justice  of  K.  B.  were  protbo- 
notary  or  clerk  of  the  papers  of  his  own  Courts  C^hiah^  the 
Chief  J^uatiae  says^.  he  aannot  be,).  01;  at  jud^a  of  C*.  B. 
And  it  was  said  to  haw  been  also  held;  that  9  bisbop 
could  not  hold  a.  living  in  commendam  in  his  own  diocese, 
bacau3e  he  could,  not  vbit  bimaelf,,  oi:  he  bolb  paraon- 


(b)  55  Geo,  3,  c,^\^  3.  U,  Bam.  U  CreMw: .4a& 

(c>  ^  T.  E.  8t.  (/)'  1  Dougl.  308,  note. 

((Q  Ibid.  779.  (g)  J  Siderf»305;/i«f<^6eS^«iU. 
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ordinary ;  whick  argument  deemed  to  the  Court  goody 
akhocrgh  Dliey  gave  no  ultimate  opinion  upon  tlie  point. 
Titers,  it  is  evident^  botli  from  the  argtftnent  and  the  aftalo^  _  v. 
gfes-  fcrowgljl  m  support  of  it,  that  the  opinion*  of  the  Court 
was  not  at  M  grounded- on  the  fiact  of  Hie  two  offices  being 
c&rporate.  In  Com.  Dig.  tit.  Officer,  (K.  5,)  it  is  said,  '*  a 
iMn  shdf  1ob6  hir  office  if  he  accept  another  office  in^ 
conpattbte;  a3  if  the  one  office  be  tmder  the  controui  of 
anotlver;''  aihd  then  two  cashes  ate  cited,  the  first  of  which 
is*  of  an  office  not  corporate.  And  in  (B.  6,)  it  is  stated, 
tkrt  *^  Ae  grant  of  nn  office  to*  one  who  hirs  another  office 
incompatible,  is  not  good ;  far  the  first  office  will  thereby  be 
void;  as  if  a  forester  by  a  patent  for  life  be  made  justice  in 
eyre  of  tlie  same  forest,  pro  h&c  vice  the  office  of  forester 
win  be  void,  for  it  is  incompatible,  being  subject  to  correc- 
tion by  the  justice  in  eyre;"  or  "  if  a  justice  in  C.  B.  be 
made  -a  justice  of  B.  R.''  For  this  last  proposition  the 
authorities  quoted  are  Dyer^  159,  and  Cfo.  Car.  IS??  128, 
in  which  respective  cases  it  was  held,  that  Dyer  and  Croke, 
who  being  justices  of  C.  B.  vVere  appointed  justices  of 
B.  R.,  the  patents  of  promotion  vacated  the  former  offices, 
and  that  no  formal  revocation  was  requisite.  It  is  said 
in  F.  N.  B.  \6S,  *^  a  coroner  made  sheriff  is  discharged  of 
his  office  of  coroner*' (a),  and  this  is  adopted  in  Com.  Dig, 
tit.  Officer,  (G^  4.)  Other  cases  are  quoted,  some  of  them 
being  of  two  corporate  offices,  and  others  of  offices  not 
connected  with  corporations ;  in  all  of  which  it  is  said  that 
the  inferior  office  is  void  upon  the  officer's  being,  appointed 
to  another  office  incompatible  with  the  first.  But  it  is  said, 
under  the  same  title,  that  the  chief  justice  of  C.  B.  being 
made  keeper  of  the  great  seal,  continues  chief  justice; 
and  two  cases  are  referred  to  in  which  those  offices  were 
held  conjointly,  by  Sir  Orlando  Bridgman  {b)  and  Sir  lid- 
tcard  Littleton  (c)])  and  also  that  a  justice  of  C.  B.  may 
be  Chief  Baron  of  the  Exchequer,  as  was  the  case  with  Sir 

(a)  Cited  Com.  Dig.  lit.  Officer,         (b)  1  Siderf.  338. 
(B.  6.)  (c)  1  Cro.  Car.  600. 
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Humphrey  Starkey  {a)^  for,  in  all,  llie$e  cas^s  tbc  ctuUeA  of 
the  respe4;:tive  offices  are  ^lot  iiicqpipa^ble.  .  In.t^ir  CAuxk^ 
Uotpaid'a  case,(&)»  the  judges  .9^,ced  t|i,a.t  the  ^flOAi^  .qf 
keeper  and  bailiff  of  several  walks,,  Audpf  ibq  ,gi|ii^e Jl^tierey 
a^d  of  riding  forester,  >vere  iuforiorto  his.pl^^^^^pf  verfl^ar, 
and  so  determined  b^  his  aQceptanqe  tbj^rcojf*  ...T^b^ou^ 
all  these  cases  the  general  principle  clearly ,rii^^9,>i^^.i9 
fully  established  by  Uieni,  that  bpth  ^3  t,o  qflSpt^s  minqjf^t^ 
and  offices  of  a  public  nature  not  corpor^^e^  the  aqcep^nc;e 
of  a  second  office  incompatible  with  oaej  preyiQU^ly  JH:ld» 
operates  as  au  avoidance  of  the  first.  In.suoli  c«S(e  is.lbc 
defendant  here. 

Coleridge,  contr^.  The  rejoinder  does  not  tender  issue 
upon  au  immaterial  point ;  because  under  the  terms  of  the 
act  of  parliament,  the  office  of  county-treasurer  does  not 
vest  fully  in  the  person  appointed  until  the  security  be  given; 
it  is  a  condition  precedent  to  his  being  able  to  perform 
the  duties  of  his  office.  One  of  the  facts  from  which  the 
Court  might  form  their  opinion  that  the  two  offices  are 
incompatible,  is  the  liability  of  one  officer  to  account  to 
others  for  moneys  which  the  former  receives  in  his  office. 
Now  the  county- treasurer  cannot  receive  moneys,  and  there- 
fore cannot  be  liable  to  account,  until  he  has  given  security. 
Here  then,  the  fact  alleged  in  the  replication^  as  to  the 
giving  security,  is  a  material  fact,  which  it  was  sufficient  for 
thb  defendant  to  traverse ;  for  although  there  were  also 
other  distinct  matcnal  facts,  a  traverse  of  one  of  them  alone 
is  good;  Com,  Dig.  Pleader,  (G.  10.)  It  does  not  affect 
the  case  that  the  plaintiff  has  alleged  that  the  defendant 
had  accepted  the  office  and  had  entered  upon  the  duties  of 
the  office,  for  until  security  given  that  office  is  not  incom- 
pdtible  with  those  of  alderman  and  justice  of  the  peace. 

The  replication  is  bad;  for  it  states  that  the  defendant, 
being  an  alderman  and  justice  of  the  peace,  was  appointed 
to,  and  took  upon  himself,  the  office  of  treasurer,  which 
offices  were  incompatible  with  each   other;  whereby  the 

(a)  M.  1  JL  7,  fo.  10  b,  1 1  a,  pi.  13.  {b)  Sir  W.  Joncs^ftdS. 
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Hbfetidiiiit  viictf^^t^rf  tKe  offices  of,  and  ceased  to  6e,  an  yder- 
itiih  a^d'jiiilJce  of  llie  |iehce'  of  «ie  city.  The  officfes,  it  is 
bdilrfttM,  dre  iiV^bni^'atlble/ InilJi  ihan  %' being  appointed  ,. 

t(y  feird  atieepiihg'  an  'rfffic^,'  Vo^  corporate,  does  not  Merc^  Patteson. 
Vindf<ie*k'c6rp<;rate' dfRce,  ^'Kicti  at  ihe  tihie  he  held,  lii 
A^^^^ef  of  dfi^^  ladtjeptdttci^  of  a  second  corporate  office^  iji- 
tk>i^atiU^  W](!h'a  forniier  corporate  office^  held  by  the  sanie 
hMiVifiterl/tlie  Cocirts  have  proceeded  upon  a  presiunptlon 
^PbM/i^i^i/cArT^'of'lhe  one  simultaneously  with  an  acceptance 
o(^  ihe^bVh^r.'  '^This  assumes  that  both  offices  had  been 
grAirted''b^  ih'6  saitoe  power;  for  a  surrender  by  the  grantee 
is  not  perfect  until  acceptance  by  the  grantor;  which  accept- 
ance is  involved  in  the  appointment  A^  such  grantor  to  the 
second  oJSice.  The  authorities  undoubtedly  establish  that 
two  mcompatible  offices  cannot: be  held  at  the, same  time 
by  the  same  persoO;  but  uot  that  one  becomes  ipso  f^cto 
void  'by  his   acceptance  of  the  other.      Thus  a  coroner, 


I  I    •  b   .  <    .      I  .   I  i  I  •  ' 


accepting  the  office  of  sheriff,  ^i^ay  coi^inue  tp  be  qoioQer 
until  discharged  I^y  th^  king's  writ.  ,  In  F. .  N.  B.,  I6d| 
(upon  the  writ  de  coronatore  eligendo  ^iel  exonqraiidoi)  it 
IS  sAid,  "  and  the  coroner  shall  be. discharged  pf  his  o6}ce 

»  I , . ;       '*  ,j .     :  >  ^  ,     •  , 

by  the  ,king's  writ  sent  unto  him,  and  thei^eupou  shfdl  issujb 
another  writ,  directed  unto  the  sheriff,,. to  choose  a  neyr 
coroner,  and  that  writ  shall  recite  the  cause  of  the  .discharge 
of  the  other  coroner."  One  of  the  causes  mentioned  by 
this  author,  for  which  the  king  is  to  say  in  his  writ  "  H^e 
have,  removed  him  from  that  office/'  is  this,  "  for.tliat  be  is 
chosen  into  the  office  of  sheriff*  of  the  county  aforesnid." 
Such  wri^  might  not  perhaps  have  been  oecesspiry  at  that 
early  period,  when  both  sheriff  and  coroners  were  fleeted 
by  the  freeholders  (a).  At  the  times  when  the  office  of  jus^ 
tice  of  C.  H.  was  declared  to  be  vacated  by  ietters-pateot 
appQintinjj;  the  same  individual  to  be  a  justice  of  9«  R«9 
these  incompatible  offices  were  held  durante  bene  placitO| 

ana  therefore  the  king  determined  his  will  touching  the  first 

I  )m  //  .  I  '  111'  ■:         ■ 

.(a)  ^tdc  9]tfana..^Ryl.  493;  Mh  h  6th  cd.);  Aiticuli  dupei" 
Madox,  Exchequer, 279 1;  lb.  3831;  Chartas,  cap.  8.  So  conservators 
Bac#  Abr;  Sbenflf,  A.  (vol.  vi.  140,      of  the  peace,  3  Inst.  568. 
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1839.  ofike  b>  t^omotiog  k>  anoiber  office^  fke  duties  of  wbioh 
y$ete  niebmpatible  wifeh  Ag^  of  Ihe  hfmer^  But  whea 
^''*^  the  judges  eMiie  to  be  dppoihted  i{iMiiidif»  se  bene  geiBei 
9ATT&s<m;  ^(^  ibe  e»»e  wds  altered.  Sir  John  WaUer/(y9k»}iKLd  been 
a^obrted  Cbie£  Borott^of  ihe  Eieebequer  by  pd^wt/  >  Ctfi*^  I, 
i|W>nidi»  9e  bene  ge8aeM>>  bemg^in*  Ibe  ktng'e  dbpleMifre, 
aad  comnwwided  tbe^  he  9be«ild  forbear  the  exerotsMg^  eif 
Im  jwdieiel  plaee  in  cMvt,  netev  exereked  his-  pfcoe  i* 
eetiti  hmm  MvefiaelAws  5  C^.  !>>  t&  hie'  ifeatb*  And  be« 
eatiiie  he  hoi-  than  ofic4  qiefnndift  se  bene  ^sseril^  be  wduM 
ne^  lea^ehi*  piaee  of  sar^eiider  bi»  j^teni  wilhaflt  a  seive 
Ammv  t&  shew  what  eatise  tbere  war  to*  detemnine  bis 
pmeMt  er  te*  foifcit  it ;  so  that  he  oentiniiad'  chief  barov 
Wftil  the  da^f  ol^  Ms  death  (a)^^  tf  tbe  king  had  i^messed 
the  pe^RPep  of  dt?e^tiaig  hiuief  hie  ottce,  b^  apfK>iRtiiig  hi» 
to  an  ificempatible  office^  there  call  be  Httte  doab^  that 
he  w<M)dd'  hwve  availed^  himself  of  it.  iit  the  sevenll  paB** 
jBges  referred  So  lit  Com.  D^.  tit«  Officer,  tlie  caaer  men* 
tionied  in  whieb  <ine  oifce  is*  said*  io  be  vaeaeed*  by  Ibe 
acoeptanee  of  9  sesoadv  are  att^  eaae8>  ki  wbidt'b<xb  oflbseB* 
are'  graiMted<  by  the  same  po^#e^  with'  only  one  exceptioni 
With  reg^d  to  the  casea  of  forester,  steward^  and  justiee  iti 
eyvB  of  tbe  forest,  the  two  tatter  oflStters  are  appointed  bf 
tbe  king,  and  tko' first  ir  spoben  of,  by  Lord  Coke  only,  a» 
hoidin^  hie  office  by  patent,'  bat,  by  Manwood,  aa  hoMing. 
it  either  by  patent  in  foe,«  ov  during  tho  pleasure  of  die* 
bing.  The  dittuny  as  to  the  ease  of  a  bishop  beMiiig  a» 
Rvingi  in*  eonnnendam  within>  his  own  diocese,  ha9  been' 
dsBpuftad  by'6^t^M((6)|  for  this  reason,  that  the  bishop  may 
be  visitedi  by  tbe  arohbishop.  And'  Doderidge,  J.>  in  the* 
ease  of  CoU^  w-  Gh^er  {e),  appears  to  ha^  entertained  the 
sanm  opinfon.'  Basider,  it  must-  be  obsemred,  that  tbe- 
bildiop's'case  ito^  go vem^d  by  a-  provision  of  the  ecdesiaatieal^ 
la^  So^>  Hie  tfmdence  of  one  living  by  the  acceptance  0$ 
a  second^  is  by  viitue  of  the  provisions  of  a  partttnbMr  ata- 
tute,  9ti  Hen.  8,  c.  13;  and  in  cases  not  embraced  by  that 
statute,  via.  livings  under  tbe  annuai  value  of  8/.,  there  is'uo 
((b)  Cro.  Gar.  i»3i        (*)  Qodkx,  9l8i        (f)  Sir  Pre;  Mborr,  899; 


CASES  IN  THE  KING's  BENGU.  6iQ 

a«oklaiu:e»  ejicept  at  tke  will  of  tbtt  patron  of  by  ii|e  b^ji^        WSU 

tMM«  of  tb«  bMhotr*    la  Sir  ChurM*  Himard'^^Kcm^  tbf     r^i^ 

'  The  JkUKit 

%ii«*tioa.  wa&>  >ivJi9tli«r  the  offices  claiinied  ^bofild  be  mz^d  «. 

iaio.tlie  luuf/l^  kaiulsy  aad  tke  judgOMat  waa,  tbatth«(Q  w;^     BAirisojft 

gc»od  caaae  for  tfiztiig  th«iv<    lu-  the  €a$€»  Miheire  om  «rf 

two-  iBCQi»p«tibk  officea  i»  vacated^  the  yieati#ii.  mtim^ 

wbkk  oi  tbam  bum!  it  be  f     £ck  v»  Btii$d  waa  dejcided;qii 

the  ground  tbat  dw  accapta»ce  oC  a  s^tftriotr  9&$b  vaeatfd 

an  inferior,  not  that  the  second,  as  such,  vacated  the  firat. 

In  lh«  caM^  of  Sir  Charles  Howard,  the  ground  upon  which 

the  Court  decided  was,  that  the  offices  claimed  by  him 

were  inferior  ta  tbat  oS  ¥erderAMr»    TbA  bei^g^  tbft  ante 

oS  the  daeiaioaa  wpon  .tbia  pointy  it  ia  ven)  queatioaoUt 

wbathec,i£  tb«  okafiBiodaat  ui  thio  caae  bfta-vaeatail  one  o£  bia 

ofiee%  ba  hm  not  ralbfii;  vaioated  thai  of  conMity  Iraaaater 

than,  thttt  of  alderttMik 

lo'OMkp  taoMka  an  avoidance,*  tiw  gfrantaa  aiiAgiHWi4a»  Concurrence 
innsi  cottuif  '^  for  if  the  grantee  refiMe  la  accttpl<  tbeatsoMl  ^[an^e^'^  ^"^ 
ottce^tka  fitsl  oiice  doaai  n€>4'becone  va^anl  by  ihe^  qowiiM 
ring  of  the  second;  Bortonh  case,  cited  in  Amdieyf»  aaof  (•)» 
Tbe  Qonnnmnae  of  the  granloi  and  gaantea  mny  be  con- 
alniedr  tO' htt  an  aaaeni.  to  the  amdancA  of  tbe  Arat  oftna;; 
bnt  k»  aU  ea^es  att'  amalioit  i»  reqoiaiie^.  enpaeaa  oa  Mnplhd^  Amotion. 
In  Rltx  v^^Heaoent,  where  the  defendant  (fi)i  being  umMup' 
man  o£  Bedibad^  hod  been  aboemb  fronii  Bedfoed  tbiatna« 
yeMa^attd  bad^  fetely  bean  appoioied  t»  a»  efiee-,:  and  wne 
tfaamfera  reipiirad  by  act  of  pariiaineiit  Uii'Meidn  at  a  diai* 
tanca  fiwm  B«dfoad»  the  Court  would  not  granli  ande  for 
a»  qiio^  nmniaaliD  until  the  defendant  had  bta»  omnaaalji 
amarmd  by  the  coapni»lsott*  Ini  Ikm  ^^  Pntoii«n<fi)^«wbnBn 
ihair  dofiendnnlt  had  bean-  appointed  to*  an  offiaainm^norpor 
Mlienf,  ittcowpatiUe  witb«  another  office  whida  be  pan* 
vioiely  heUk  in:  tbe  same  onrpdnilion,.  Loid^  Ken^/Mk  anid» 
dwt  tbo>  appoinimnntwaa*  an.  aot  ofi  th^  corparatiaD9.andi 
equiaakn^  to^am anuMaan*  Tho  defendant  i»  tbi»eaae.]Mie 
Boi  beeni  eiibm^  aelually  or  impliedly*  amm^d  fiiaav  bia 
ailualien^  By  tbe  proviaiona  of  the:  ohaptoR  of  Miorwocb^ 
(a)  Najfi^s  fifip.  7^  (6)i  2.T.  01  77^.  (o>Ibidr  7W- 


62Q  CASES  ll^THi:  king's  B£NCH. 

1883.  tiie  defondttnl  *m  i  gitt  have  baen  elected  aldertlianr  ^^  veil  ligftifi«t 
hia  YfiUr,  Md 'was  liable  to  a  petialtiy  if  lie  refiMed  Id  serv^ 
Qr  neglected  to  perfonn  the  duties  lef  :the  dffiee  witbool 
Pattesok:  reasonable  cause.  And  yet,  accoMJibg  tci  tfce  argument;' to 
is.  at  liberty  td  free  himself  from  the'lytfrtben  of'^hi^'Arst 
office  witiiottt' the  permissioti  of  the'^brfyonitiori  ^'ho  dected 
hitti>  by  accepting  some  o6Sce,  the  lioties  Of  wNidi'^rei^ 
odnpatible  with  those  of  an  aliJkraian  of  this  titj.       " '  '    ' 

Park£^  J.  in  the  coarse  of  Michaelmai»  tcirm,  IBSS;  de* 
livered  the  judgment  of  the  Court;  After  stating  the  sub^ 
stance  oi  the  pleadings,  bis  lordship  proceeded  as  follows : 

Two  questions  arose  on  these  pleadings,' and  were  ai^oed 
at  the  bar:  the  first,  whether  the  rejoinder  was  AuAcient; 
the  second,  whether  the  appointmenC  to  anil  acceptance  of 
th&  office  of  treasurer  of  the  €ounty:of  lli^  city,'did'or^ 
not  vftcate  (he  offices  of  alderman  and  justice  of  the  peace, 
or  catber  of  them. 
First  point.  Thofirsfe  question  4lepends  upon  tbe-  materiality  of  the 

averoKiit  in  each  raplicatiou/  "  that  <ihe'  defendant  gave 
snob  ae^rity,  as  therein  is  before  mentioned',  to  thi^  hiay<or, 
recorder^   steward,  and   aMermen,  being  ju8ti<tes  *  of  tlie 
peace;"  such  replication  containing  also  anavenbent,  that 
^  Jse  accepted  and  took  upon  himaelf  the  office  of  treaa«rer, 
and  entered  upon  the  discharge  of  the  duties  of  his  office/^* 
If  the  giving  of  security  be  a  condition  precedMC  to^bb^l 
coinipg.  treasurer,  or  being  responsible  and  aocioiittftfMe^dM'* 
sach^  the  averment  is  material  and  traversable;  if  Jt  bti'^j ' 
it  ist  immaterial    And  we  are  of  opinion  that  hf  ^1^  ftmi^f - 
tbetappoinrtment,  stated  in  the  replications,  it  i^WOt^Ml^^' 
condition  precedent,  if  it  be  not  so  by  the  statute  M:^^.9^^ 
c^SQy  ft.  ^  in- pursuance  of  which  statute  the  iipfK>intm>eiit'^ 
took  place)  and  by  the  statute  we  think  it  is  tidtmwte  tt' 
condition  precedent  either  to  the  enjOfymeUt  of  tlifc  eMoe* 
or  to  the  liability  to  account  for  the  .moneys  received  by 
virtue  of  the  office*    The  statute  appears  to  lis  in  this 
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r^^pept  tQ/h^  direoioxj  on\yi ;  audi  if  so^  the  apfMiintiiietat  of       l^A- 
tb^  4cifeildAal  was. icMiplele^. though  JttCh'MCilraly  ^bb  not     j),^^|f. 
giv^iit^/apfl.tbe.iiejoiadem  are  all  tnd.in  law/ a« tendering  «- 

lAfUQ.on.en  iaMWteiinl  Idlagalioa..  *.>    '  ^^ 

t  tTh?iis^o«>4«9iie^tion  m  oae  .afnmorediflkukgr'^dtim^  Second  point. 
portanceki  It'WaA.aAmiltedott  the  argument:  thai  the  oiBo^e 
Qf.c^>Wty,itr«a9ure(:aiid  of  justice  of  the  pea^e  are  inceM^ 
patible:  iti  U.ii^kQ.  admtied  on  the-  pleadings:  that  the 
defendant  was  appointed  to  and  accepted  the  office  of 
county.  tr^43ureo  The  question  is,  what  is  the  effect  of 
that  appointment  and  acceptance.  Without  acceptance  by 
tlif  person  appointed,  it  U  clear  thai  the  first  office  wdald 
not  be, avoided («)»  After  aoceptance,  is  the  first  office 
become  Absoliitlly  void^  so  that  the  party  may  be  ousted  in 
quo>  warsaftto^. .  If  w«  were  to  hold  that  the  offiee  of  justice 
of  thej^acejs.alMolutely  veid  in  this,  case;  it  wonUbe  diiU 
QcuU.iMMttta  AHoniA  to  the.  same  if^^ndusion  in  every  case  in 
wliicfa  ai  justice  of '  the  peaoe  accepted  an  ^office  witUnhis 
districts  aec^unlnble  before  justices  or  at  sessions  ;t!haty  fev 
instance,  of  overseer  of  the  poor,  or  churckwandton/oir'siir^ 
v^pri'Of  tbdi  highways ;  aad  it .  wovdd  <  be^  of.  miaduetous 
comeqMmce.(€i.the>interest  of  the  ikiblic,  if  it  were  to>be 
flUcided  that  9  magifitrate  could  not  diaobarge  the  imporUint 
dtttie»  of  those  subordinate  situations  without  losing  enr- 
tirely  and  for  ever  his  superior  office. 

TJhia  vary  question,  how  far  the  office  of  justice  of  the 
peace  and'  the  office  of  overseer  are  compatible,  came 
before tlih^: Court  in  Bex  v.  Gayer (b).  The  Court  gave' 
no  jndi^l  opinion  upon  it ;  but  from  the  form  of  the  pna^ 
ceiading^  which,  was  an  application  to  quash  an  order  of 
seasipf^s*  diacharging  an  order  of  two  justices,  appointiog 
this  dilendant,  who  was  an  acting  justice  of  the  peaoe  for 
tl^e.coun^,  to.be  an  overseer  of  the  poor,  it  seems  to  have 
bc^U(^pnai4?red,.)>otb  at  the  bar  and  by  the  bench,  tliai  if 
the  tMra«  offiqes  were  incompatible^  the  consequence  would 
be,  4uit  the  party  should  be  discharged  from  that  of  over- 

(iJ^  Nb/^Rep.  78;  Dyer,  38S  b,         (4)  1  Burr.  245. 

in-n^tis 


PAtTcaoir. 
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iear;  m  kmiog  hetn  disqual^d  m  exeinpied,  mud  tM  flrom 
^j^^^^  tfaiC  of  jiMtiee  of  the  pe«c«y  «8  being  vacated  \ij  die  ap- 
|idiiitaieiit  Co  hfi  oteneiir.  ^Agsin,  it  wemU  be  «ii  amliiisljr 
in  Ae  law,  if  a  public  oiBeer^wbo  conid  not  directly  reeign, 
or  be  reoiofed,  witliout  the  cooatrreiioe  or  firivity  of  a 
Mi^rior  aaiborily,  ihould  be  eUe  to  aecomplish  the  Mime 
object  iodiffeetly  by  An  ecceptance  of  an  incoaipaltble 
offiee«  A  fberilT,  for  iaetance,  who  is  indictable  for  tiol 
accepting  md  eaercisiag  bis  office  («),  might  ralieve  himsdC 
without  the  coDcurretice  of  the  crowa^  by  proeariog  htaiself 
fo  be  eieeled  to  the  office  of  coroner  (i);  and  other  inelaAees 
of  die  eame  kind  might  be  piit. 

These  considerations  lead  as  to  doubt  whether  the 
general  proposittou  can  be  supported^  that  under  all  cir- 
cnmstancei  the  acceptance  of  an  incompatible  office,  by 
whomsoever  the  appointment  to  it  is  made^  ab^ntely 
mfoUk  a  former  offiee ;  and  upon  reference  to  the  aufliori* 
ties,  we  think  that  thia  proposition  is  not  made  ont»  bat 
that  it  mast  be  limited  and  quaMied ;  and  that  such  ac- 
eeptance  (tboni^  it  may  be  ground  of*  umoiioh)  does  not 
operate  as  an  absolute  avoidance  in  fliose  oases  where  a 
person  cannot  divest  himself  of  an  office  by  his  own  mere 
act,  but  requires  the  concurrence  of  another  authority  to 
his  resignation  or  amotion,  unless  that  authority  is  privy 
and  consenting  to  the  second  appointment 

In  ^be  earlier  text4xK>k8  and  authorities,  the  ground 
upon  which  the  acceptance  of  an  incompatible  offioe  avoids 
another,  is  not  distinctly  explained.  In  the  cases,  how* 
ever,  of  Gage  v.  Peacock  {c)  and  Verrior  v.  The  Mayor  of 
SandaHck{d),  it  appears  to  have  been  argued  on  the  greond 
of  an  implied  eurrender ;  and  in  some  more  modem  cases, 
wher^  the  first  office  is  clearly  avoided,  the  reason  expressly 
stated  is,  that  it  operates  as  an  implied  surrender  of  the 
former  office  or,  ot  an  amotion  from  it.    In  Rtx  v.  Tre- 

(a)  3  Mod.  300;  Com.  Dig.  tit.         (c)  Noy,  Rep.  12. 
Viscount,  (A.  2.)  (d)  2  Keb.  92,  (cited  ante,  614, 

(6)  Vide  ante,  $15,  (a).  ;ioif,  623  (t),  fivm  Siderfin). 


m4  tfoat  opinion  Ib  «4op|t^  by  ^2^»  J,,  ift  Uikm^^  ¥, 

tIJiNIt  |j)«  4pcepli#i]^  of  tb^  fl^eaad  o%a  yfiiX  not  ^bi^lMtoljr 
M^XHd  ibiB  6riBt>  4io]eiS9  it  b^  mide  hf,  or  wjtb  tJi«  privitj  €if» 
)M  ^uibpnly  yrhicb  baa  tb^  pow/sr  to  iv^c^pl  tJ»^  9Mm^d#f 
of  ftbd  (irH  oir  to  aiuoyo  Arom  {t. 

jUpon  rielejreQc^  to  tb«  ratborUi^a,  it  wilt  be  found  Ihst 
in  mos^  if  not  in  ftll*  of  tb«  (C%9e«  wbef<B  the  00ifi».ii»a  fc«M 
ImU  to  b9  absointely  ¥oid»  a  Mifr^od^r  to  mid  0cc«pt(ince 
by  Uui  ftiun^  piersons  wbo  ftppointod  to  tb«  «eaond  oflice,  or 
gn  amotion  by  ibem^  wo»Id  b»ye  ba«p  «oodf  A  for»#t^  by 
patoftt  for  life,  or  warden  of  a  fore9t»  oiado  justi^^  in  «yr« 
of  tfa«  same  foreal,  pro  hfte  vice(tf),«^a  justice  of  Coflnnoo 
Pleaa,  aade  justiee  of  King'a  Bencb  (/)«->-«  remembranMr 
of  the  Eudiaquer  for  life,  made  a  baron  of  tbe  £dii$bequer(g)« 
-rra  flag*ofl]eer,  appointed  to  anotber  command  (A)-^8re  all 
iastances  in  whid)  botb  appointaienl«  are  wade  by  tbe 
crown.  The  case  of  a  towiiFelerki  mede  mayor  <i)f^-^a 
jurat,  miMle  town-elerk  (&),*«««  burgesi,  made  aldemaa  (/) 
-T^all  appear  to  be  eases  of  appointments  by  tbe  qorporatimi 
at  large.  In  Bss  v.  TizMard(m)  it  does  not  appear  by  tbe 
pleadinga  in  tbp  ease  wbather  tbe  mayor,  alderman  and 
Ibailiffs,  arho  appointed  to  tbe  ofiioe  of  town-elerk#  Wl  or 
bad  not  tbe  power  of  acoepting  tbe  reaignatiou  of  that  of 
fldernian ;  apd  as  this  objection  was  not  atated,  we  do  not 
nonaide;  tbe  egsp  as  forming  an  exeeption  to  the  position 


fOZ 


P^fTfsetr. 


(a)  9  B^^r.  1(515. 

(6)*2T.  R.  87. 
'  (c)  Ibia.77r. 

(J)  5  Bam.  &  Cressw.  88C;  8 
Dowl.  U  Ryi.  708. 

(e)  4  Inst.  310. 

(/)  Dyer,  148  b. 

(g)  Ibid,  igr  b. 

(A)  Johnnhme  ▼.  Marget$(m,  1 


(i)  1  Siderf.  305, 

Ik)  MUward  v.  Catcher,  2  T. 
R.  81, 

(0  J{ftr  ▼.  Hughet,  5  Bani.  & 
CresBW.daej  8Powl.leRyl.r08; 
l{€f  V.  Hubball,  6  Bar,  &  Cres.  130. 

(ill)  0  Barn,  fc  Cresiw.  419 ;  4 
Maniii  &  S'yl*  400. 


624  CASES  IN  THE  K1NG*S  BENCH. 

1834.        DOW  laid  down.    The  cases  of  a  forester  appointed  by  the 

n^lT"^      crown,  and  elected  verderor  by  the  freeholders.  Sir  Charlti 
The  Kino       rr 

V,  HowartFs  case  (a), — a  coroner  made  a  verderor.  Cam*  Dig. 

Patteson.     Officer  (G.  4)  (A)— only  shew  that  the  acceptance  of  the  new 

appointment  is  a  ground  of  discharge  from  the  old  one  by 

the  crown ;  and  that  this  is  so,  further  appears  from  the 

argument  of  Noy^  who  said  "  that  he  had  seen  precedents 

that  divers  offices  (c)  had   been  seized  because  one  had 

so  many,  quod  eis  intendere  nequit."     In  1  Siderf.  305  (d\ 

where  it  is  said  that  the  chief  justice  cannot  be  protho- 

notary  in  his  own  court,  it  is  not  said  that  by  accepting  the 

latter  office,  the  office  of  chief  justice  would  be  void. 

Upon  principle,  (not  conflicting  with  any  of  the  authori* 
ties,)  it  seems  that  an  officer  cannot  avoid  his  office  by  ac^ 
cepting  another,  unless  his  office  be  such  as  he  could  have 
determined  by  his  own  act  simply,  or  unless  that  authority 
concur  in  the  new  appointment  which  could  have  accepted 
the  surrender  of,  or  could  have. amoved  from,  the  old  one. 

The  defendant  is  an  alderman,  and  by  virtue  of  tliat 
office,  a  justice  ;  the  office  of  alderman  he  could  only  sur- 
render to  the  corporation  at  large,  or,  (by  charter  or  pre* 
scription,  or  bye-law,)  to  a  select  body. 

That  the  assent  of  the  corporation  to  the  resignation  of 
an  office  is  necessary,  appears  from  the  following  authori- 
ties. In  9,  Roil.  Abr.  456  (e),  it  is  said  that  ''an  alderman, 
hy  the  assent  of  the  corporation,  can  resign  and  relinquish 
his  office  to  the  corporation ;  for  there  is  no  reason  why 
he  should  be  bound  to  execute  and  continue  in  his  office 
for  all  his  life  against  his  will;  and  the  corporation  nmy 
take  such  surrender  of  right,  without  any  power  gi^n  by 
the  charter  to  take  it."  In  Rex  v.  Tidderley  (f)  it  is  laid 
down  that  every  corporation  has  power  to  talw  a  resigna- 
tion*    In  Taylor*^  case  (g)  the  question  was,  whether  an 

(a)  Sir  W.  Jonefi,  295.  (e)  Hazzard^s  case,  (translated 

(6)  Citing  Reg.   Brev.   177  b;  in  9  Vin.  Abr.  151,  pl.S.) 

F.  N.  B.  164,  N.  (/)  1  Sidcrf.  14. 

(c)  Civil,  not  ecclesUtsticaL  (g)  Popham,  IdS — ^reported  in 

{d)  Verriorv,  Mayor  of  Sandwich.  9  Roll.  Rep.  1 1,  as  Hasard'%  case. 
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alderman  might  surrender.     Coventry,  solicitor,   said   he         1832. 
could  not,  and  cited  Medlicait^s  case,  where  the  opinion  of     rnT^v^*^ 
the  Court  was  that  he  could  not;   but,  per  Dodderidge,  v, 

**  perhaps  they  would  not  accept  his  surrender."  In  Com.  P^tteson. 
Dig.  Franchises,  (F.  30,)  it  is  said  ''  every  member  or  officer 
of  a  corporation  may  resign  his  place  or  office."  Nothing 
18  mentioned  of  acceptance ;  but  as  this  is  followed  by  these 
words,  "  and  a  corporation  has  power  to  take  such  resigna- 
tion,'* it  seems  to  be  implied  that  the  corporation  must 
accept  the  resignation  in  order  to  render  it  valid.  Rex  v. 
Mayor  of  Rippon  (a)  and  Regina  v.  Lane  (6)  are  authorities 
to  the  same  effect. 

'  If  then  the  assent  of  the  corporation  kt  large,  or  a  select 
body,  be  required  to  make  a  resignation  valid  and  com* 
plete,  the  defendant  could  not  in  this  case  have  effectually 
got  rid  of  bis  offices  of  justice  and  alderman  merely  by  his 
own  act,  and  the  adoption  of  it  by  the  other  justices  and 
aldermen  in  sessions  assembled  ;  and  if  so,  there  can  be  no 
implied  surrender  of  those  offices  by  acceptance  of  an 
incompatible  appointment  from  them  assembled  and  acting 
in  the  same  character.  The  offices  of  justice  and  alderman 
therefore  did  not  become  absolutely  void  by  that  acceptance. 

It  must  not,  however,  be  supposed  that  in  laying  this 
down  in  the  present  instance,  the  Court  means  in  the 
slightest  degree  to  trench  upon  the  rule,  that  where  two 
offices  are  incompatible  they  cannot  be  held  together. 
This  is  a  rule  founded  on  the  plainest  principles  of  public 
policy,  and  which  has  obtained  from  very  early  times. 

It  is  not  perhaps  necessary  for  the  Court  to  decide  more 
than  this, — that  the  circumstance  of  the  defendant's  being 
appointed  to  and  accepting  the  office  of  treasurer,  did  not 
vacate  that  of  alderman  and  justice.  But  as  it  may  be 
objected  that  if  so,  the  two  offices  may  yet  be  held  together, 
it  may  be  as  well  to  add,  that  the  acceptance  of  the  trea- 
surership  may  perhaps  be  a  ground  of  amotion  by  the  cor- 

(a)  1  Ld.  Raym.  56S.  (6)  %  Ld.  Rnym.  1304. 

S  S 
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18S9.        porate  body ;  snd  further^  that  it  Mens  to  at  thil  the  de* 

^'-^^'^-^      feodant  was  not  a  person  capable  under  Id  Geo*  ^  Ci  09^ 

«.  s.  6p  as  long  as  he  was  an  alderman  and  a  jastace^  of  being 

Pattcsoit.     nominated  and  appointed  treasurer.    Though  there  is  no 

direct  profaUbition  in  the  statute  of  such  an  appointmenl, 

it  is  clear  that  it  never  contemplated  the  possibiK^  of  the 

justices  appointing  one  of  themselves*     By  the  6th  tedioil 

they  are  to  appoint  a  person  resident  in  the  county,  he  first 

giving  sufficient  security,  and  he  is  to  pay  the  money  in  his 

hands  according  to  their  orders ;  and  by  the  7th  secttmi 

he  is  to  keep  books  of  entries  of  the  sums  received  and 

paid   by  him,  and  to  deliver  in  accounts.  Upon  eadi,  if 

required^  of  such  sums,  and  to  lay  before  the  justkeit  at 

sessions  proper  vouchers  for  the  same.     He  is  moreoteri 

by  the  1 1th  section,  to  be  continued  in  office  or  to  be 

removed  at  their  pleasure,  and  to  be  allowed  sUch  sum  for 

his  care  and  pains  in  the  execution  of  his  triist,  not  eiceed«» 

ing  90L  by  the  year,  as  they  in  their  discretion  shall  thhik 

fit.    All  these  provisions  shew  that  he  is  intended  to  be  a 

mere  ministerial  officer  under  the  justices^  and  not  to  be 

one  of  their  own  body.     And  therefore  if,  as  we  think  is 

the  case  here,  the  justices  of  the  county  of  the  city  of 

Norwich  and  the  defendant  could  not»  for  the  reasons 

above  given  by  their  own  acts^^the  justices  by  appointing 

to,  and  the  defendant  by  accepting  the  office  of  treasurer^— 

vacbte  his  office  of  alderman  and  justice^  to  whioh,  under 

the  king's  charter,  the  defendant  was  elected  by  the  citiaens 

duly  assembled  at  a  corporate  meeting  for  that  purpose^ 

and  the  offices  could  not  be  held  together»-*-it  follows,  as  a 

necessary  consequence,  that  the  defendant  was  not  eligible 

to  that  office ;  and  that  if  he  still  fills  it  in  conjunction 

his  character  of  alderman  and  justice,  he  may  by 

legal   proceeding  be    amoved.     And   this   eondnston  is 

materially  strengthened  by  the  case  before  cited  of  Rer  v. 

Gayer  (a). 

(«)  1  Burr.  945, 
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Aon.  tbM)  feMoiii  we  are  of  opimon  that  the  judgment       laM. 

of  1he»Coiitt  mtit  be  for  the  defettdant>  JT^T^ 

The  Kiao 

This  Jtidgttieivt  nmet  be  considered  as  that  of  ny  bro-  v. 

tbers  JMiMaie,  Taunton,  and  myself.    My  brother  Pat^     Pattison. 
MiM'hee  takdn  no  part  in  tbi  consideration  of  the  case^  for 
private  re«eoM«    Lord  Tenttrden^  i  believe,  eatirely  con« 
eiirred  intbia  jiidgtnent  (o). 

•     .  Judgment  for  the  defendant 

f^  tsaid  TenfMkh,  duriog  tlie  hd  ha^  saftvnileivd  tfte  |)atnit  isre- 
aigaiaeoif  stated  ihat  on  bii  being  ating  him  a  jinige  of  the  Coart  of 
appointed  a  jadg«  of  this  Court,      Comoioo  Pleas. 


HoEN  V.  Ion. 

Assumpsit.     PJeat  first,  the  general  isiue:  secondly.  Fraud  in  ob- 
bftfifcruptcy,  generally :  thirdly,  bankruptcy  and  certificate  ^?^"*"8  Y®*^" 
specially.    The  replication  to  the  kst  plea  averred,  that  conformity 
the  certificate  had  been  obtained  by  the  defendant  unfairly  "^;J| "/^c. 
and  by  fmud ;  which,  the  defendant  ih  his  rejoinder  denied.    16,  be  given 
At  the  trial  before  Parke,  J.  at  the  Westmoreland  sum-  answer  to  the 
mef  dssii^s,  1831,  it  appeared  that  Allen,  a  creditor,  had  general  plea  of 

bankruptcy. 

been  induced  to  sign  the  certificate  by  a  promise  on  the 
pftrt  tif  the  defendant  to  pay  the  whole  of  the  debt.  It  Was 
Objected  ofl  the  purt  of  the  defendeint,  that  fraud  in  the  ob* 
talntng  of  h  eertificdte  could  not,  under  the  6  Geo.  4,  c.  16, 
ft.  l^\,  b<d  insisted  Upon  at  nisi  prius(6).    The  learned 

(1)  Cjton  ^he  third  issiie,  ncp-  part  oFthedeftindant  would  merely 

pming  U  t9  knm  ttood  ttitmty  this  have  shewn  that  the  replication  to 

•videiiee  #oaM  have  been  clearly  the  third  plea  is  bad  in  law^  and 

admissibleieveti  assuming  the  de«  tfat  defendaat  would  have  been 

Itndant  to  httve  been  entitled  to  entitled  to  call  upon  the  Court  to 

object  that  fraud  does  not  avoid  arrest  a  judgment  founded  upon  a 

a  certificate  mi  Urn,     The  esta»  verdict  establishing  the  existeaet 

blisbing  of  this  propositldn  on  the  of  the  fraud.    But  the  insufficiency 

s  s2 
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18S9. 


Horn 
Ion. 
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judge,  i»0W«ver|<WaaiOf'O^inoii' tbitt  tlte<Aniild»iWa»U''gd0d 
answer  to  the  plea  of  beakroptoyi  and  directed 'thfi'^jiirjC'tn 
case  they  thought  that  the  defendant  had  promised  AUen 
to  pay  him  in  Tull,  and  that  ^jlllen  liad  been  by  such  pro- 
mise induced  to  sign  the  eertifi^te,  Aefy  ought  to  £iidifbr 
the  plaintiff.  The  jury  returned  their  verdiol  ibr  th^ 
plaintiff,  and  leave  was  giten  to  the-defendantt6'tti»yii'td 
enter  a  nonsuit.  In  last  Miebaehiias  term.  IT.  Cldrbum 
obtained  a  rule  nisi;  against  whibh,  in  lacA^Trimiy'tenn;- 

ft 

Jghn  Wiiliams  and  Archbold  shewed  case.  This  tc^it* 
tificate  is  void  on  the  general  ground  of  fmud.  It>i»>not 
requisite  that  it  should  be  so  declared  by  any  express  pro* 
vision  in  the  Bankrupt  i^ct.  Robson  v.  Calxe{y&^)  j»  a 
stronger  case  than  the  present :  There  mon^y  wtts  paid 
by  a  friend  of  the  bankrupt  to  two  creditors,  who  w««e 
thereby  induced  to  sign  the  certificate,  but  without,  the 
knowledge  of  the  bankrupt,  and  yet  it  was  hdd  'that  on'  Ihis 
general  ground  of  fraud  this  certificate  was  void.  Upland 
V.  Palmer {b),  [Parke,  J.  The  question  which  we  are  to 
consider,  is,  whether  since  the  passing  of  the  late  banktupt 
act,  a  plaintiff  can  at  nisi  prius  shew  that  the  certificate 
was  obtained  by  fraud,  or  whether  he  can  only  use  fraud 
as  a  ground  for  applying  to  the  Chancellor  to  set  the  certifi^ 
cate  aside.]  Without  reference  to  any  statute  the  certi^ 
cate  is  void,  for  at  common  Itfw  fraud  makes  every  transac- 
tion null.  The  legislature  may  have  omitted  to  insert  in  the 
new  act  the  provision  contained  in  the  act  of  5  Geo.^.>  c.  SO, 
s.  7,  making  fraud  in  obtaining  the  certificate  anr  ansMrer  to 


ID  point  of  iaW|  of  a  replication 
upon  which  issue  is  joined,  and 
in  support  of  whatever  evidence 
is  odered/ls  not  a  groond  of  Hon* 
iuU,  Where  however,  as  here, 
other  issues  are  joined  upon  pleas 
which  go  to  the  whole  cause  of 
action,  and  one  of  those  pleas  is 
primft  facie  established,  the  de«> 
fendant  will  bo  entitled  to  a  non- 


suit if  no  further  evidence  be  ten- 
dered bj  the  plaintiff  than  that 
which  will  leave  one  complete 
catisto  of  defebca  dasbilsn ;  Jiooe 
in  such  a  state  of  things  tko^trndi 
or  falsehood  of  all  oilier  aU<Bgi|CioDS 
upon  which  issue  has  been  taken, 
becomes  immaterial. 

(a)  1  Do6gll*S«8.  "       •  ' 

(6)  1  Bos.  &  Pul.  95, 
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«»<|>i|}aj.^i  baiikriiptoi?,  "bcKaaaei 4oy ^thought  it  mimce8Bmy$        ^999. 
iuqhfbtingiQlretdf .theiaviT'Of'tthe^'kadi.   ,    '•  ^^^^ 

)  XI  rCJ0rA8#n^  in'  suflp«rt  of  the  nde.  The  two  ci|6e8  ^^^* 
wttithikave^b^en  oiltid,  ofiiRoAfOfr  v»  Ca/;i«,  wid  Uolland  v. 
Salmat,  wel-e  decided  whea  5-  Geo*  4  was  stiU  in  force. 
lJndegi§GeQ.^4^0i  l6,a.  12 Ij  it  is  suiBcient  that  a  bank- 
nipt  ha$  obtaioed .  bia  certificate  of  conformity  signed 
and:<allowc)dw  iTbat  has  been  done  in  this  case.  In  the 
former  act  it  was  expressly  provided  that  if  the  plain- 
tiff ceuld  prove  at  tlie  trial  that  the  certificate  bad  been 
obtained  uD&uriy  and  by  fraud,  such  certificate  should 
not;  operate  as  a  discharge  from  debts  incurred  before 
bankruptcy.  Here,  this  provision  is  entirety  omitted,  which 
evidently  shows  that  the  legislature  intended  that  fraud 
ahottld  no  longer  be  an  answer  to  a  certificate.  In  the 
ISOth.  section  it  is  enacted,  that  a  certificate  shall  be  void 
ifttbe  bankrupt  shall  have  lost  by  gaming,  in  one  day  20/., 
or  Mrithin  a  year  before  his  bankruptcy 1 200/*  by  any  contract 
for  tbe  purchase  or  sale  of  any  government  or  other  stock 
uqdev  certain  circumstances,  or  shall  after  an  act  of  bank- 
ruptcy, and  m  contemplation  of  bankruptcy,  have  destroyed, 
altered,  mutilated,  or  falsified  any  of  his  book^  &c.>  with 
intent  to  defraud  his  creditorsj  or^shall  have  conceale4  pro- 
perty to  the  vidue  of .  10/,,  or,  being  privy  thereto,  shall  not 
have  ^disclosed  that  any  peraon  bad  proved  a  false  debt 
under  the  commission.  Il  must  be  presumed  that,  if  .the 
legislature. had  intended  .that the  certificate  ^bould.be  void 
in  otb^r  cases  besides  .thoae  specifiedi. .  such,  pthei:  cases 
would  have  been  specified  also. 

Cur.  adf^  tmft. 

.    J^Anjifi,^  J.«,  ,in..M4cba^lmas  - terip^  Ji832, .  delivered  tbe 
judgment  of  the  Court* 

The  question  in  this  case  was^  whether  under  the  6  Geo. 
4,  c.  16,  s.  121^  it  is  competent  for  the  plaintiff  on  the  trial 
of  a  cause  to  insist  on  the  objection  to  a  .certificatCi  that 


1835?.        thedefendimtsRiiglrt  have  been  elected  aldertiianr^v«li  bg^intt 

^r^^^      hi»  win  awd'^wis  liable  to  a  penalty  if  he  fefased  ti>  Berf^ 

V,  or  neglected  to  perfbrm  -the  dutie»  ><rf  :the  'dffioe  wittotti 

PATtteOKi     reasonable  cause.     And  yel,  accol^ing  id  the  argiinient^hts 

.  is  at  liberty  to  free  himself  from  the'iyorrtbeii  of-^hn'trst 

office  witbottt' the  permisBion  of  the  eorporatiori  Who  l^eeted 

hJMi^  by  accepting  some  office,  the  duties  Of'wbicli<'Are'i^ 

odBfipatible  with  those  of  an  altkrttmn  of  this  tit^l       •  • :  •  •  i 

*    Caf^:  wh:  vatn. 

I  ...  .  •      .        1 1,,    iir  '  I      ••  :• 

Parh£;  J.  in  the  coarse  of  Michaelmd^  ttirm,  1839;  <te- 
livered  the  judgment  of  the  Court,  After  stating  the  sub^- 
stance  of  the  pleadings^  his  lordship  proceeded  as  IblkiNt^ : 

Two  questions  arose  on  these  pleadings;  and  were  argued 
at  the  bar:  the  first,  whether  the  rejoinder  was  sufficient; 
the  second,  whether  the  appofntmenC  to^  and- ticceplatice  of 
th&  office  of  treasurer  of  the  countyof  ih^  city/ did  of  ^iHd 
not  v&oate  the  offices  of  aldennan  and  jusAde  of  the  peace> 
or  either  of  theni. 
First  point.  Tko.  first  question  depends  upon  the  fiMterialityof  the 

averoKnt  tn  each  replication/  ''  tliaft  'the  defendauCgave 
such  security;  as  therein  is  before  fneatiocied>  lo  thu  tn^yor, 
recorder^   steward,  and   aldermen,  being  justiees  of  the 
peace;"  such  replicatioti  containing  also  ao  averihent,  that 
^  he  accepted  and  took  upon  himself  the  office  of  treaaorer, 
and  entered  upon  the  discharge  of  the  duties  of  hia  office/^ 
If  the  giving  of  security  be  a  condition  precedeiMf  to^b^' 
comifig  treasureri  or  being  responsible  and  acooUkifafM^liM'' 
sochj  the  averment  is  material  and  traversable;  if  «t  btt^lbf/ ' 
it  isiimoiateriaK    And  we  are  of  opinion  thiU  iff  the  hfhA^4t' 
thetoppoiDtment,  stated  in  the  replications,  it  ifl^'llot<taM^^*: 
condition  precedent^  if  it  be  not  so  by  the  statute  MGt0.9\^ 
c«d9^  ft.  6,  in- pursuance  of  which  statute  the  ^p^ilitn#«il^' 
took  place;  avd  by  the  statute  we  think  it  isndtnaite  A' 
cosdidon  precedent  either  to  the  enjoyment  of  tU^  'office 
or  to  the  liability  to  account  for  the  moneys  received  by 
virtue  of  the  office*    The  statute  appears  to  iis  in  this 
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rmffef^t .  toy b«  tdireotorj  only ;  andi  if  so^  tbe  appointmetit'  of       1839. 
Um  /defcodAiil  iva8:iCMnple<te^. though  iuchsecilrily  .^asr  Bot     j«  ^  |^^^ 
giv^O'^/aod  the^rejoiiideni  are  all  imd  in  law/ as^  tendering  «. 

iA$uf).on,an  imaiiiateri|klnllegaiioi»..    > 

t  iTh^rt second' 9iMtion  i^!  oaeiofrmore  difficultgr*aiid>int-*  Second  point. 
portance.^  i  It  iwt9  .admitted  on  the  argtnncnt:  thai  the  offices 
Oif:C9lftn^y>ptr«a9ure(>aiid  of  justice  of  the  peace  areiticoM^ 
patible:  it.i^.ialao.  admitted'  on  the-  pleadings <  that  the 
defendant  was  appointed  to  and  accepted  the  office  of 
county.  trea3iirier>  The  question  is,  what  is  the  effect  of 
that  appointment  and  acceptance.  Without  acceptance  by 
the  person  appointed,  it  j^  clear  that  the  first  office  wbAld 
not  be ,  avoided  (e)i  After  acceptance,  is  the  first  office 
become  Absolutely  void^  so  that:  the  party  may  be  ousted  in 
quo^  warKaato^. ..  If  we  wer>e  to  hold  that  the  office  of  justice 
of  the.  peace  49.  absolutely  void  ui  this,  case,  it  wonldbe  di^ 
ficuIt.iM9A(ta  A^om^  to  the.  sameo^nclusion  in  every  case  in 
wUch  ai  justice  of .  the  peace  accepted  an  office  within  bis 
districts  aeciMinliible  ibefore justices  or  at  sessions ;  that/  fov 
instance,  of  overseer  of  the  poor,  or  churcliw«nIto/o#>siirw 
vejfpnof  th^>  highways ;  and  it .  ^*9tild  be  of  mischievous 
coni^qiience.to.the<intere6t  of  the  publicrif  it  were  lo  be 
decided  that  m  magistrate' could  not  diaobarge  the  importlint 
dtttiesf  of  those  subordinate  sitiiationa  without  losiogenv 
tirely  and  for  ever  his  superior  office. 

•Thia  very  question,  how  far  the  office  of  justice  of  the 
peace  and  the  office  of  overseer  are  compatible^  came 
beforet  the. Court  in  Mex  v.  Gayer {b).  The  Court  gave^ 
no jiidkyial.' opinion  upon  it;  but  from  the  form  of  the  pro^ 
ceedingk  which,  was  an  application  to  quash  an  order  <rf 
seasiiHist  diacbargiAg  an  order  of  two  justices*  appoiadug 
tb^  Aflcfidant,  who  was  an  acting  justice  of  the  peace  for 
tbe .county,  to. be  an  overseer  of  the  poor,  it  seems  to  have 
bc^u<cooai4eredjj)otb  at  the  bar  and  by  the  bench,  tliai  if 
the  tMTP*  offices  were  incompatible,  the  consequence  would 
be«  tjhat  the  parly  should  be  discharged  from  that  of  over- 

(J)  N6/!f Rep.  78;  Dyer,  OS*  b,         («)  1  Burr.  3145. 

in-netis.  •     •     . 


Notwiihstand-  ^^^^l  o^  bvtt^; .  Thp  d^fpi^^auf^^p^eade^  f^^,  eft  ffftMTO' 
cLVbtained  ^'^"^  ^V  .^^^.  g^wral  j^Iqj^  Q.f  b.^iiftruRtcj,  ^  At,^e,^;9l 
before  6  Geo.  be/ore  PaUeson,Jn  at  the  aittiiigp  ,at  \Yestn\instjEary  after 
hecondTom'  Hilary  term,  1832,  it '  appeared.  t|,at  fipce  tl,ejafp,.ftf.tfre 
mission,  which  boiid  the  defendant  bad  be^n  di^^l^ai^g^d  u|[^f^,{;^^in^glyept 
ducTisTb  debtors'  act,  but>ad.,omi,Ued  to. jt^e^rt^  1^^^^  ^^p^^ 
the  p<>uDd,  the  schedule.    Afterwards  a  commission  of  bankrupt,  isfu^d 

liability  of  the  .-...'.■••'*'»•''• 

effects  of  the  against  the  defendant,  undier  which  l\e  .was  declared  ,l>9|nk- 

which"exi8ied  *""?*»  and  before  the  2nd  of  May,  1825,  (thp^day  pn,^hich 

at  the  lime  of  the  6  Geo,  4,  c.  l6,  received  the  royal  assent^  be  obtained 

that^act"is  ^  his  certificate.     The  bankrupt's  estate  had  not  produced 

not  removed  15$.  in  the  pound.                                                      .... 

section.  ^^^  ^be   plaintiff  it  was  said,  that  he  was  entitled  to  a 

^h^*-^**'5**-*^  verdict  and  judgment  against  the  effects  of  the  bankrupt  by 

therefore  no  5  Geo,  2,  c.  30,  s.  9-     For  the  defendant  it  was  contended, 

absolute  bar  ^y^^^  ^    g  q^^  4  ^   jg  g  j^?,  the  bankrupt's  effects  were 

to  an  action  •  •'^        ^  /  '  »     r  •  ... 

brought  on  a     vested  in  his  assignees,  and  his  certificate  was  a  bar  to  the 

the  second  °     action.     The  learned  judge  was  of  opinion  that  the  ao^oo 
bankruptcy.      was  not  barred  by  the  certificate^  and  a  verdict  was  found 

For  this  '      '•'■.•'.      ••'''«  1  .  ' 

purpose  a         f^f  the  plaintiff.     A  rule  nisi  for  a  new  trial  having  been 
bankruptcy       obtained  on  the  ground  of  misdirection;  in  Michaelmas 

after  a  dis-         't'  i       .v»    •  /  •     .   .  ■>         •        '     .    j  ' 

charge  under     t^fl^,  .1^32^^    . 
the  insolvent 


debtors'  act,  .{    / 

stands  upon  Sir  J.  Scarlett  and  FolleU  shewed  cause.     By  6  Geo,  4, 

the  same  "*'*"  '    '''   '"     '•""''     '•'     •'        •     '       •    ^    *•    .      .     ^    *       < 

ground  as  a  P: J^/  .|f  ^f^.^^^f^J^,^  ,Csect.  IS5)  "  l^hat  nothing  herein,  cpn- 

second  bank-  taJned  shall  affect  or  lessen   any  right,  claim,  demand  or 

ruptcy,  al-  •'-    ^TyU.  J  •  -juJiIm  i'.  •  J     -i   '    ;.•    •'.-.  *f      *    .<»    >  /  •« 

though  the  ren^edy^  which  ai^  person  n9vv  has  under  aip]^, commission 

debt  sought  to  ^f  bankrupt,  or  upon  or  against  any  bankrupt  against  whom 

be  enforced  «   *i\    '•*'.''.  ^  *-«♦'. n\.'>^'     °'            ./       . -j     '*^i    ■**^        .    • 

be  one  which  auy  commission  has  or  shall  have  issued,  excesit  as  is  herein 

would  have  "'"■*     ^'*^    *   n»  m-  -    .-i      >    f      ...      .      '-    f    .     .  rr 

been  dis-  specificaljy  en^acfed.;;     The  plaintiff  in  this  c^se  had,  at  the 

charged  under  time  of  passing  that  statute,  a  right  of  action  against  the 

the  insolvent  ,       .'•*',,■       '.     '               .^         '"              ,         ,.,     .    . 

debtors'  act  bankrupt;  and  there  is  no  specinc  enactment  by  which  that 

but  for  the  j-igi^t  jg  taken  away, 

circumstance  "••'•,. 
of  its  having  been  omitted  by  the  insolvent  in  his  schedule^ 
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.  fVhiie,  contri.  By  the  l£7th  section  it  is  provided,  that 
"  if  any  person  who  shall  have  been  discharged  by  any 
insolvent  act  shall  be  or  become  bankrupt,  and  have  ob- 
tained'or  shall  hereafter  obtain  such  certificate  as  afore- 
said,'' Stc.  These  words  are  retrospective  as  well  as  pro- 
spective, and  evidently  refer  to  a  bankrupt  who  had 
obtained  his  certificate  at  the  time  of  passing  the  statute. 
S6^  by'section  1^1,  '' every  bankrupt  who  shall  have  duly 
stirrted'ered  and  in  all  things  conformed  himself  to  the  laws 
ihTorce  cbhcerning  bankrupts  at  the  time  of  issuing  the 
6otnnitssion  against  him,  shall  be  discharged  from  all  debts 
due  by  him  when  he  became  bankrupt/'  In  Robertson  v. 
Score  {a),  the  Court  was  of  opinion  that  this  section  applied 
to  cases  in  which  the  first  certificate  had  been  granted 
under  a  commission  issued  before  the  passing  of  the  act. 


Cabew 

V. 

Edwards. 


Cur.  adv.  vult. 


In  the  course  of  Michaelmas  term,  1832,  judgment  was 
deliveried  by 

Dbnman,  C.  J.,  who,  after  stating  the  pleadings  and 
evidence,  proceeded  as  follows : — The  plaintiff  contended 
that  he  was  entitled  to  a  verdict  and  judgment  against  the 
effects  of  the  defendant,  under  5  Geo.  2,  c.  30,  s.  9*  The 
defendant,  on  the  other  hand,  contended  that  by  the  127th 
section  of  6  Geo*  4,  c.  1 6,  his  effects  were  vested  in  his 
assignees,  and  that  therefore  his  certificate  was  an  absolute 
bar  to  tlie  action^  according  to  Robertsofi  v.  Score^  in  which 
the  certificate  pleaded  in  bar  had  been  obtained  after  the 
passing  of  6  Geo.  4,  c.  l6,  a  former  certificate  having  been 
obtained  by  the  party,  under  a  commission  issued  before 
that  act.  The  question  therefore  is^  whether  the  127th 
section  of  6  Geo.  4,  c.  16,  has  a  retrospective  operation^  so 
as  to  vest  in  the  assignees  of  a  bankrupt  under  a  second 
commission,  where  the  estate  does  not  pay  I5s.  in  the 
pound,  and  where  the  bankrupt  has  obtained  his  certificate 

(«)  S  Ban.  &  Adol.  S38* 


CM 


189t. 
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MMler  thio  6  Geo^  fi>  c  30^  tb^atf  •ffecta  wUcb  did  not  vest 
itt  bit  asaa^pMt  under  Ikat  act  iMt  woe  liaUt  to  bet  taken 
itt  exeofttiMi  by  hb  crtt^tonik  The  language  of  tine  l%7ik 
seetiQD  eif  6  Gee*  ^  €»  16;^  wUdi  appeals  to  have  been  take«» 
Willi  aanie  oiamsioa»p bom  tke  Sikk  Hectiea  of  5Ge&d»  C.S€^ 
ia  by  we  meus  clear,  and  it  ie  extremely  diffieiill  to  coHed 
firem  il  wiiedMr  die  legislature  inlended  to  alter  the  effMl 
gf  a  cet tiicala  obtabeii  pfior  to  tkat  act  et  uot»  If  it  did, 
the  rigks  of  eioditavs  and  of  ibe  baaki'upt  ktiaaetf  weoU 
he  lomeh  affected ;  and  bgr  the  IS5lb  seetiaii  of  the  ae^  we 
iiid  it  enacted  ^  thai  aotfaiag  herein  contained  afantt  feadii 
invalid  any  cooiniiasioa  of  hankmpt  now  eaheistiag,  ee 
which  sbatt  be  anbsieting  aA  the  tiew  ibis  aet  shall  tabs 
effect,  or  any  proceedings  which  may  haxe  been  bad  there* 
uuder,  or  a^ieei  or  ktsemamj^  tighi,. clmm, diwnaind or  fipwedy» 
which  any  person  fww  has  thereunder,  or  upon  or  against 
anjf  kgfjsrttpt  against  whom  any  commission  has  or  shall 
have  issued,  except  as  is  herein  specifically  enacted." 

Now  we  cannot  find  any  weeds  in  the  l^ih  seelioo  by 
which  the  right  of  a  creditor,  situated  as  the  phuaftiff  wee, 
to.  sue  the  hankie  pi  and  recover  a  judginent^  and  have 
eaecuiioa  against  hia  effects,  is  q>mJieaUy  and  eaiweseiy 
taken  away>  or  hy  which  tha  effscts  of  a  bankrupt  situated 
as.  this  defendant  was,  are  spm^aUyi  and  express^  vertad 
in  his  asaigBees^ 

We  duak^  thesefoie,.  that  the  certificato  is  no  aheohite 
has.  The  gsouads.  of  our  judgment  leave  the  case  of 
JRefter^ssH  v«.  &;are  (a>whdly  anteMched* 


Kule  discharged. 


(a>  3  BAia..&  Mol  3a& 
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Castledine  and  another  v.  Mundy  (in  error). 

J^KAR  ftoM  th»  juriigBicnt  of  the  Co«irt  of  Gomnion  Ifanini^nt 
1[^U«3»  io  «u  actifwi  of  treBpasa  ioff  forciUe  snlr^Tt  broagkt  son^^Dot^br^' 
by  Afmc^  •fttiutt  JoAic  and  Jia^Am  Caaikditt^.    The  guardian  or 
d^l«f«^09  eonliimeH  Ihree  comito;  cue  fov  a  feroiUe  entijp  u  is  error^in 
M  B  ^«.  C^  c«  9»  aod  two  for  treapasses  at  connaon  law«  ^^^i'  , 

^  Such  error 

tk^'  dfCendMta  appaaied  in  peraoa  and  suffecad  jiu^meat  may  be  assign- 
1^.  default  and  general  damages  ware  assessed  on  all  the  f^  '^^i^""^^ 
smm/^f  for  ihe  trebk  auaoiiint  of  wbich,  and  tieUe  coata,  judgment  is 
liaal  judgmettt  was  gives.    J.  and  M.  Castkdine  assigned  ^'^°"t  may 
eir^r  aa  foUawa:--^'  That  the  said  MaUhew  appeared  ki  be  assigned  in 
tjm  mA  aforesaid  in  his  own  proper  person,  neverthelieBS  error,  except 
the  aakl  MaOhmo,  at  the  time  of  his  appearance,  and  also  ^(^^^^ 
at  the  time  of  giving  tkt^  jsidgaoent  aforesaid,  was  under  the  i  /^.  4,  c.  70,) 
age  of  t\KeBty*eiie  years,  to  wi*,  of  the  age  of  seventeen  ei4r  consti- 
years^  and  no.  mote;  in  which  eaae  Ibe  said  Matthew  ought  tuted  by 
to  h^ve  adtaided  to  appear  ia  the  Cornet  aforesaid^  to  defend     xhe  court  is 
d»e  afioresaid  sitit,  by  his.  guardian,  and  not  iii  his  own  K^""^  ®^  ^^' 

,  cio  to  reverse 

propior  persouy  therefore  m  that  there  ia  manifest  error,  a  judgment  for 
Wherefore  they  pray  that  the  judgment  aforesaid  may  be  ^"^^ent  In^ 
aavokedy  anmiUed,  and  altogethec  held  for  nothings  and  that  the  record, 
they  may  be  v^stoaed  to  aU  i4inga  which  they  have  lost  by  Iss^gned  as 
occasion  of  the  judgment  afoMsaidy  &c.    To  thia  Mundy,  errors  by  the 
the  defendant  in  error,  pleaded  in  nullo  est  erratum.     This  error. 
ca9a  waaamguadin  last  Trinity  term. 

Piait,,  for  the  plaiuti&  in  error,  contended  tha^  the  de- 
fendant Matthew  could  not  appear  in  person  to  defend,  but 
OD^  b^  gmvdtan,  Fr^Bcobaldi  v.  KinaM<m{a)\  that  if  this 
was  enxM?  ia  faet  not  waH  aasigned,  or  no  error  at  all,  still 
thia  plei^  of  ia  nuUo  eat  anatum  being  analogeiM  to  a  de- 
murrer^ puta  ia  issue  the  goodlMss  of  die  whole  record> 
Le  Brest  v.  FapUhn{b)  \  and  thait  the  reeordwas  bad,  in- 
asmuch as  the  damages  were  assessed  generally  upon  all 

(a)  %  Stra.  783.  (b)  4  East,  509. 
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18M.        t)iicie'«aooiits^i'th6.<iefeiiddite  below  being  liable  to  treble 
^^^"^^      dttaages  aadicoBtscMly  upon 'tike  eiliiiit  lupoD  tli&«tetul|e. 

^^^'^y-  :  JB^fHea  QlmtoUi  :cotttri^  contend^ .  th«t  tlte '  itf sigiiBieBt  ^f 
enrora  ought  to  haye  coBofanM  with  e  verifioatioii,  IfjRg  ¥* 
Gasper  (a)|  and  that  there  uras  as  indticct  attempt  to  aeaign 
error  in  law>  and  also  error  in  fact^  .whiebMinaj  not  be* 
In  Freacobaldi  v.  Kinasion,  tlie>  defendant  appeared  bjjf 
aUarney;  here  he  appeared  in  per9(m%  [Pktrhe^  J.  refamsd 
to  Anon.  Sayer*8  Reports^  51,  and  Co.  -Lit^  135  b,  to  Aem 
that  an  infant  cannot  a|^ear  either  by  attorney  or  ia  person.] 
This  is  not  ground  for  a  total  reversal  of  the  judgment. 
{^Parke,  J.  referred  to  Bird  and  anoiher  v,  Orms  (b)f  and 
King  V.  Marlborough  and  Craker  (c).]  In  those  cases  the 
judgment  was  after  verdict;  here  judgment  went  by  deiiiult 
I'hey  were  cases  in  tort,  and  occurred  before  Merryweaiber 
V.  Nixanijd),  which  first  decided  that  co-defendants  in  tort 
are  not  liable  to  contribution.  [Lord  Tenttrden^  C.  J.  WiU 
a  writ  of  error  for  matter  of  fiict  lie  in  this  Court  on  a  judg* 
ment  of  the  Common  Pleas  I  It  is  laid  down  to  the  ccmtrary 
in  dm.  Dig.  Pleader,  3,  (B^  Ip)  citing  1  Siderjltt,  908.] 

JPlatt,  in  reply*  answered^  that  errors  of  fact  were  assigned 
ufpu  writs  .of  emor  in  this  Court  upon  judgment  in  C.  B. 
ra  JSi^acobaldi  y^  iCmas/oia  fuM  Bird  v.  Omn. 

Cur^  adv*  ^uU. 

•        •  •  .  » 

.Tl^  judgment  of  the  Court  was^  in  Michaelmas  term, 
lQPi2^4^yf(re(i.by, 

,.,jPfiRxPi^J*.\(vi#o,  aft^  »Mli9g  the  pl^iuUnga,  Sec  pro- 
f f^^  ^  6>))oW4 :— lAn  as^ignmept  of*  error  in  fact,  ought 
tQ,.coqclivle|,wMb,  an,  '^  bop.  |wati|9  est  verificare/'  and 
the  case  of  King  y.  Gosper  and  Shire  is  in  point,  that 
such  an  assignment  of  error  as  this,  without  a  verification, 

(a)  Y^v.  58.  (c)  Cro.  Jac.  303. 

(6)  Cro.  Jac.  289.  (d)  8  T.  R.  186. 
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is  bad;  and'if  there'  be  Jib  ^ediert  eitor  ea-the  reoofd^        1684^ 
the  judgment  Ofugbt  to'be  affirmefl*     But  i'm  thie  ca^e'tk^   Cavtlzmkb 
judgment   is   clearly  erroneous^  for  general  damages  are      ^^  v* 
assessed  cm  dl  the  countt,and  it  i^  therefore  imftossibld  to 
say  what,  portiao  is  to 'be  ftscnbed  to  the  first  count>  od 
wfaooh  alone  the  damages  and  costs  cotild  by  law  be  trebled^ 
and  yet  judgment  is  given  for  the  treble  amount  of  the  whole. 
The -question  then  is,  u^iether  it  is  competent  for  the  plain* 
tiff  i«  err^.to  a^kil  himself  of  this  objection,  ori  more  pro» 
perly,  whether  the  Court  is  bonnd  ex  officio  to  take  nbtiee 
of  it>  there  being  no  assignment  of  error  in  lew.      The 
general  rule  is,  that  the  Court  ex  officio  must  give  the  proper 
judgment,  according  to  the  right  appearing  upon  the  whole 
record;  LejBrety/*Papillon{a),  Chartdeyy.  Winsianley {b\ 
FrauficcB'B  case(c).    In  a  case(d)  cited  in  Dive  v.  Manning" 
ham (e)^, on  not  guil^f  by  one,  found  against  him,  and  a  plea 
in  bar  by  another,  found  for  him,  it  is  said, ''  inasmuch  as  it 
appears  to  the  judges  by  the  record,  that  the  plaintiff  had 
no  title,  they  ex- officio  ought  to  give  judgment  against  the 
plaintiff;"  and  afterwards  it  is  said,(/)  ''  so  always  if  it  ap- 
pear to  the  Court  that  the  plaintiff  has  no  tide,  be  shall  tiot 
have  judgment,  although  the  defendant  admits  his  title;  and 
though  the  defendant  by  his  biid  conclusion  bas  concluded 
himself  of  his  advantage,  the  pUiinliffs  shall  be  barred  by^  the 
Court  ex  officio,  if  so  be  k  sppeafs  that  he  has  nor  tifle*.^ 
And  there  is  no  difference  in  this  respect  between  the  office 
of  a  court  of  error,  and  of  a  court  of  original  jurisdiction  (g). 
Thus,  in  Bi$hop*s  case  (A),  the  Court  agreed  that  where  an 
original  writ  was  removed  bycertiorHTi/ana'vtlt'iiid'frorth'the 
declaration,  the  judgment  should  be  revers^ct;  lAttrdfrgh  (Hat 
error  was  not  assigned.'    In  CdrMtiky^'M&rttighijty}  librd 
Holt  says,  '<  If  a  bad  plea  in  ba^  be  pTeadt^  to  ^^"Md 
declaration,  or  to  a  bad  assignniisnt  of  err^'iris  Idld,  Md 

(a)  4  East,  50^.  (/)  By  Montague^  C.  J.,  in  Dive 

(6)  5  East,  S66.  v.  ManningJuim, 
(c)  8  Co.  Rep.  93  a.  (g)  4  East,  50S. 

{d)  H.  7  E.  4,  fo.  31,  pi.  18.  (A)  5  Co.  Rep.  37  a. 

(e)  Plowdeo,  66  b.  (i)  6  Mod.  206. 
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i899.  Ab  Court  shall  take  no  iK>tice  of  tlie  inaufficieiicy  of  it)  but 
shall  judge  on  the  record/'  The  result  of  these  authorities 
is»  that  the  Court  ought  to  give  judgment  of  reversal^  if 
MtTKt>r.  there  be  error  in  law^  notwithstanding  that  no  error  in  law  is 
assigned,  atid  though  it  be  true  that  a  plaintiff  in  error  will 
thus  hieive  the  same  advantage,  indirectly,  as  if  error  in  fact 
and  in  law  welv  both  assigned,  (which  cannot  be  permitted 
directly,)  thib  does  not  appear  tb  us  to  be  a  valid  objection. 
It  is  somewhat  analogous  to  the  case  of  a  plea  find  demurrer 
lo  the  declaration,  which  cannot  be  joined,  and  yet  a  de* 
fendant,  after  a  plea,  may,  on  demurrer  lo  the  plea,  in  artesl 
of  judgment,  or  on  a  writ  of  .error,  take  all  the  objections 
which  are  not  cured  by  the  plea  or  otherwise,  and  which  he 
could  have  done  on  general  demurrer  to  the  declaration. 
One  question  was  raised  on  argument,  whether  a  writ  of 
error  for  a  matter  of  fact  would  lie  in  this  Court  on  a  jud^* 
ment  of  the  Common  Pleasi  It  is  dear  from  the  author!* 
ties,  that  such  a  writ  of  error  wMy  be  brouglit  iii  the  Court 
of  Commort  Pleas,  but  there  is  Uo  authority  that  it  mtUU 
It  will  not  lie  in  the  Exchequer  Chamber;  not  because  that 
Court  could  not  try  an  issue,  but  because  the  statute 
%7  Eliz.  c.  8,  under  which  it  was  constituted,  was  enacted 
to  give  a  more  speedy  remedy ybr  error  which  iuy  in  purtia^ 
mtnti  but  errors  in  fact  were  examinable  in  the  King's  Bench, 
and  not  in  parliament,  and  therefore  the  Court  of  Exche- 
quer Chamber  had  no  cognizance  of  such  errors;  Hot  v. 
Sir  John  More{b),  But  that  a  writ  of  error  for  errors  in 
fact  will  lie  in  the  King's  Bench  from  the  Common  Pleas(it), 
the  cases  cited  in  argument  shew,  for  they  were  instances 
where  such  errors  were  alsigned  in  this  Court.  The  judg« 
ment  of  the  Court  below  milst,  for  these  reasons,  be  n> 

versed. 

Judgment  reversed. 

(a)  6  Mod.  S06|  8.  C.  ib.  113;  fo.  96  b,  per  iMeaa  and  fiiMThf, 

1  Salk.  268  ;  3  Snlk.  390;  fl  lil.  JJ.;  M.  8  E.  4)  fb.  B,  pi.  3,  per 

Raym.  1005;  and  Lord  IIoll:,  97b,  Littleton  and  Aftf^fe,  JJ. 

And  see  Heri  v,  Oammefj  T.  21  (6)  9  Comyns,  Rep.  59^. 

£.  3,  fo.  54,  pi.  S;  Longo  Quinto,  (c)  Contr^  1  Sid.  208,  Mt^r, 


CAS£8  1)1  TH^  king's  bbnch.  688 

BussET  V.  Storey. 

Assumpsit  for  money  bad  and  received*     Plea:  the  Wbewatecal 
general  issue.  At  the  trial  before  Bat/ley,  B.  at  the  Durham  [S^^toUon 

summer  assizes,   1830^  a  special   verdict  to  the  following  carriages  pass- 
«•    ^           r       J  Jng  100  yards 
eflfect  was  found  :—  upon  a  turn- 
By  18  Geo.  2,  c.  8,  for  repairing  the  road  from  Borough-  P*®  road  from 
,          -                X                                                  ,                       A.  to  B.f  but 

bridge,  through  Northallerton,  to  Croft  Bridge  on  the  Tees,  throws  upon 

and  thence^  through  Darlington,  to  Durham,  trustees  were  I:^\^^""f^  '^® 

appointed  for  ordering,  amending,  surveying,  and  keeping  in  bndges  and  of 

repair  the  said  road,  and  were  empowered  to  erect  turnpikes  bnS^on\hat 

and  toll-houses  in  or  across  or  upon  any  part  or  parts  of  the  1^°®  ^'f  ^^^^» 

•  1         1         1  II  •         «  .  ••    ,        such  toll  is  in- 

said  road,  and  to  take  there  certain  tolls,  to  be  applied  to  curred  by  a 

amending  and  keeping  in  repair  the  said  road.  •^*"i^  ^^Ia 

By  22  Geo.  %  c»  32,  the  terms  aud  powers  granted  by  the  along  the  road, 
last  act  were  enlarged.  SAr 

By  32  Geo.  3,  c.  18,  the  two  former  acts   were  con*  tancebemade 
solidated,  and  the  powers  enlarged  and  altered  for  more  pn>achesto 
effectually  repairing  and  keeping  in  repair  the  said  road,  one  of  the 
which  in  this  act  is  described  in  the  same  manner  as  in  the  ed  by  the 
title  of  18  Geo.  2,  c.  8,  ^^"^^ 

By  41  Geo.  3,  c.  4,  the  last  act  was  amended. 

By  52  Geo.  3,  c.  38^  for  more  effectually  repairing  the 
road  from  Boroughbridge,  in  the  county  of  York,  to  the 
city  of  Durham,  and  for  consolidating  and  adding  to  the 
powers  &c.  of  the  former  acts,  the  former  acts  were 
repealed,  and  new  tolls  and  a  new  term  were  granted^ 
The  26th  section  relates  to  the  continuing  or  erecting  of 
toll-gates  and  toll-houses  across  and  upon  the  road  thereby 
intended  to  be  repaired.  By  the  25th  sectioui  the  tolls 
granted  by  that  act  are  to  be  demanded  and  taken  at  each 
toll-gate  continued  or  erected  by  virtue  of  that  act,  before 
the  horse  or  carriage  in  respect  of  which  the  toll  is  payable 
shall  be  permitted  to  pass  through  the  same.  By  section  37 
it  was  enacted,  that  no  tolls  should  be  paid  for  aay  horsies, 
tCc, '  which  should  onfy  cross  the  9uid  road^  Md  $hmiid  nbt 


640  CASES  IN  THE  KINg's  BEKCH. 

18S9.  /Mss  more  than  \00  yards  thereon.*  By  the  68th  section,  all 
persons,  counties,  townships,  parishes,  &c.,  who  before  the 
making  of  the  recited  acts  were  liable  to  repair  any  part  of 
the  said  road«  or  any  bridge,  drain,  or  watercourse  upon  the 
same,  were  still  to  be  liable  as  formerly  to  such  repairs. 
The  70th  section  empowers  the  trustees  to  compound  or 
agree  by  the  year  with  the  inhabitants  or  occupiers  of  any 
lands  of  or  in  any  of  the  parishes^  townships,  or  places,  in 
which  the  said  road  shall  lie»  for  a  certain  sum  in  lieu  of 
their  statute  work«  or  to  compound  with  the  surveyor  of  the 
highways  for  any  such  parishes,  8cc.,  for  the  statute  work 
liable  to  be  performed  within  the  same;  all  which  com- 
position moneys  are  to  be  paid  in  advance  and  applied  in 
the  repair  of  the  said  road  (a). 

Croft  Bridge  is  a  county  bridge,  which,  with  an  approach 
on  either  side  of  300  feet,  is  exclusively  repaired  by  the 
respective  counties  of  York  and  Durham,  no  statute  work 
being,  performed  by  the  adjoining  parishes.  At  Croft 
Bridge,  upon  a  part  of  one  of  those  approaches  of  300  feet, 
the  trustees  had  erected  and  continued  a  turnpike  for  the 
purpose  of  taking  the  tolls  authorized  to  be  taken  for  the 
road,  of  which  tolls,  on  the  7th  June,  1 830,  the  defendant  was 
collector.  On  that  day  the  plaintiff  came  from  a  side  road 
with  two  laden  carts,  mto  the  Durham  and  Boroughbridge 
roadf  at  a  spot  within  300  feet  of  the  Durham  end  of  Croft 
Bridge,  and  passed  over  the  bridge,  and  along  the  road  86 
yards  beyond  the  300  feet  on  the  York  side  of  the  bridge. 
The  defendant  reftised  to  allow  the  plaintiff  to  pass  with  his 
carts  and  horses  until  he  should  have  paid  the  appointed  tolls, 
which  amounted  to  lOd.,  which  tolls  the  defendant  de- 
manded and  received  from  the  plaintiff.  The  plaintiff  with 
his  carts  and  horses  did  not  pass  over  more  than  86  yards  of 
the  said  road,  unless  the  road  over  Croft  Bridge  or  the 
300  feet  at  either  end  thereof,  so  repaired  by  the  respective 

(a)  Various  other  portions  of  aad  set  out  in  the  ai^umeDt  and 
the  several  acts  are  refeired  to     judgment. 
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counties  of  York  sftd  Durham^  19  to  be  taken  as  part  of  the 
said  turnpike  road. 

The  case  was  argued  before  Tindal^  C.  J.  and  Bay  ley,  B. 
in  the  Court  of  Pleas  of  Durham  (a),  when  their  lordships 
being  of  opinion  that  the  carts  of  the  plaiutifF  were  liable  to 
pay  the  toll,  as  baring  passed  oyer  more  than  100  yards  of 
the  said  road,  gave  judgment  for  the  defendant.  A  writ 
of  error  being  brought  and  tlie  common  errors  assigned. 
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Cresswelt,  for  the  plaintiff  in  error  (Jb)»  The  question  is, 
whether  the  plaintiff's  carts  passed  along  100  yards  of  the 
road,  so  as  to  subject  him  to  the  payment  of  tolls.  Ac- 
cording to  the  language  of  Baykyf  B.  in  The  Leeds  atid 
Liverpool  Canal  Company  v.  Hustler  (c),  those  who  seek 
io  impose  a  burthen  upon  the  public  should  take  care  that 
their  claim  rests  upon  plain  and  unambiguous  language. 
The  language  in  the  acts  of  parliament,  under  which  it  is 
sought  to  charge  the  plaintiff,  is  by  no  means  unambiguous; 
and  there  are  several  considerations  which  tend  to  shew  that 
the  legislature  cannot  have  intended  that  a  party  by  passing 
along  the  road  over  a  county  bridge  with  the  approaches 
repaired  by  the  county  should  be  liable  to  pay  tolb  to  the 
trustees  appointed  and  continued  under  these  acts.  It 
would  be  unreasonable ;  because  the  party  had  the  use  of. 
the  bridge  free  of  toll  before  the  passing  of  the  acts,  and 
therefore  the  tolls  are,  as  respects  him,  without  considera- 
tion. The  legislature,  in  granting  the  tolls  to  the  trustees, 
must  be  supposed  to  have  done  so  in  consideration  of  some* 
return  by  them ;  and  upon  looking  into  the  act  it  will  be 
seen  that  the  consideration  is  the  repair  of  tlie  road.  .  Now 
theob}ect  of  this  add  othar  turnpike  acts  is,  to,  velieye. 
parishes  and  townshiiis  through  which  the  road  runs  from  the 


(a)  See  the  record  of  a-wrk  of 
error  from  Durhftm,  in  Peacock  v. 
Bell,  1  Wms.  Saund.  69.  And  as 
to  the  palatinate  jurisdiction,  see 
4  Inst.  316 ;  Coinyns's  Digest,  title 


FmnchiBe,  (D.  7.) 

(6)  The  errors  were  argued  in 
Trinity  term,  1832. 

(c)  9  Dowl.  &  Ryl.  55G ;  1  Bam. 
&  Cressw.  424. 

T  T 
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burthen  of  repairing,  and  iiot  counties;  and  it  was  eaiprewly 
enacted  by  the  39,  Geo.  3,  c.  118,  that  all  snob  persons  as 
were  before  the  passing  of  that  act  liable  to  repair  any 
bridge  or  any  particular  part  of  the  road,  should  continue  so. 
The  Genera)  Turnpike  Act(<i)  provides  (section  34)  that  no 
person  shall  be  liable  to  pay  toll  who  shall  only  cross  and 
shall  not  pass  more  than  100  yards  along  any  turnpike  load, 
'*  except  over  some  bridge  erected  at  a  consideraMe  espense 
by  the  trustees  of  such  turnpike  road."  From  tliis  k  may 
be  inferred  that  the  legislature  did  not  intend  that  any 
person  should  be  liable  to  toll  for  passing  over  »  bridge 
which  occasions  no  expense  to  the  trustees.  When  ancient 
toll  is  payable  in  consideration  of  repairing  the  foad^  it 
cannot  be  claimed  except  in  respect  of  the  part  of  the  road 
which  is  repaired  by  the  persons  claiming.  All  these 
considerations  raise  a  presumption  against  the  liability  to 
pay  tolls  in  respect  of  a  part  of  the  road*  which  (he  trustees 
cannot  repair.  Then  cotnes  the  question/  whechtsr  die 
language  of  the  act  imposing  the  toH  is  clear  and  unaflsbi* 
guous ;  or,  more  directly,  whether  the  words  **  the  said  road" 
used  hi  the  exempting  clause  of  the  5tt  Geo.  3y  clearly 
include,  not  only  the  road  repaired  by  the  trustees,  but  also 
a  bridge  and  300  feet  at  each  end,  repaired  by  the  cottntj. 
In  many  parts  of  the  several  statutes  where  the  words  ''the 
said  road"  are  used,  it  seems  to  have  been  clearly  the 
intention  of  the  legislatore  to  allude  exctmrivefy  to  those 
parts  of  it  which  are  to  bo  repaired  by  the  tmstees.  The 
road  existed  free  of  toll  before  the  statutes  were  pasted^  bat 
it  being  found  that  the  means  provided  by  comtHon  law 
for  repairing  the  road  were  insufficient,  the  several  acts  were 
passed.  By  18  Geo.  %  c.  8,  provision-  is  nnide  for  repair- 
ing it;*— tolls  are  granted^  which  are  to  be  applied  to  ike 
repair  of  the  said  road: — power  is  given  to  trustees  to  widen 
the  said  road,  and  to  dig  gravel  for  the  purpose  of  r^aiiing 
it  ;-^and  provision  is  made  respecting  the  statute  tvotk  to 
be  done  on  the  roads.     These  powers  and  provisions  apply 

(a)  13  Geo,  3y  c.  84;  and  see  14  Geo.  3,  c.  sf. 
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exclusively  to  the  road  as  distinguished  from  the  bridge 
with  its  approaches ;  for  it  is  clear  the  trustees  received  no 
power  to  widen  the  bridge  or  to  dig  gravel  for  repairing  it; 
nor  is  there  any  statute  work  to  be  done  upon  the  bridge  or 
the  approaches  to  it  by  the  adjoining  parishes.  The  22d 
Geo.  2j  c.  3^,  uses  the  expression  ''  the  said  rouds"  where  it- 
caonat  hfive  been  intendied  to  include  the  bridge.  When 
by  S9  Geo*  3,  c.  1  IB,  the  property  in  lamps  8u:«i  and  in  the 
soil  gathered  off  tke  utid  road,  is  vested  in  the  trustees^  it 
was  «ot  intended  to  vest  iu  them  the  lamps  &c.,  and  soil  of 
the  brii^e*  By  this  act  the  tolls  are  directed  to  be  taken 
for  the  repairs  of  the  iaid  road,  and  to  be  so  applied,  and 
facilities  sfre  given  for  obtaining  materials  for  repairing  the 
said  road*  Now  as  the  trustees  have  nothing  to  do  with 
Ibe  repairs  of  Croft  Bridge,  these  provisions  cannot  apply  to  it, 
aiid  therefore  the.  words  **  the  said  ro{$d$"  do  not  include  this 
bridge.  Tbe  58  Geo,  3,  c.  3^,  in  section  2  ] ,  speaks  of  the  said 
road  as  the  road  ifiietkded  to  be  repaired.  If  it  be  objected 
that  tbe  arguments  used  apply  equally  to  such  parts  of  the 
road  as  are  to  be  repaired  ratione  tenurse,  pr  by  prescription, 
the  answer  is,  that  these  special  liabilities  stand  upon  the 
same  fbotiog  as  the  liability  of  parishes  to  repair^  and  that 
therefore  open  the  parts  of  the  roads  in  respect  of  which  a 
liability  to  repair  is  cast  either  upon  individuals  or  upon 
parishes,  tlie  trustees  are  equally  authorized  and  bound  to 
expend  the  tolls  in  repairing  them ;  so  diat  there  is  a  con- 
sideration for  tlie  payment  of  the  tolls  in  respect  of  these 
por^Bs  of  the  road. 


Akaoiideny  oonlrsl.  In  oitler  to  nuike  a  perty  who  passes 
wit(i  carts  or  JMrses,  &c.  liable  to  pay  feolh,  it  is  only  neces- 
sary that  he  should  pass  along  any  iOO  yards  of  ''  the  road 
fron^  BoroMghbridge,  m  the  county  of  York,  to  the  city  of 
Dnehan."  It  need  liot  be  100  yards  of  road  which  the 
trustees  were*  liable  to  repair,  l^liere  is  nothing  in  any  of 
the-,  aola  to  warrant  this  supposition;  and  as  such  an 
exemption,  if  it  existed,  would  apply  equally  to  all  parts  of 

tt2 
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1838.  the  road  which  parties  are  liable  to  repair  ratione  tenurae,  it 
would  be  productive  of  great  inconvenience.  By  the  25th 
section  of  52  Geo.  S,  c.  38^  (which  is  the  most  important 
act  to  be  considered,)  the  toll  is  imposed  in  clear  language 
upon  persons  passing  with  any  horse  or  carriage  along  the 
said  road.  In  order  to  see  what  is  meant  by  the  words  the 
said  roady  reference  must  be  had  to  the  title  and  preamble, 
from  which  it  will  be  found  that  the  rood  referred  to  is  the 
whole  line  of  road  from  Boroughbridge  to  Durham;  or 
reference  may  be  had  to  the  nearest  preceding  description, 
which  is  to  be  found  in  sect.  28,  and  from  which  it  will 
also  appear  that  **  the  said  road''  means  the > whole  line  of 
road  between  Boroughbridge  and  Durham.  In  the  6th 
section  of  2£  Geo,  2,  c.  82,  the  gate  at  which  the  toll  in  this 
case  was  taken  is  recognized  as  standing  upon  the  said  road 
at  Croft  Bridge.  In  the  act  of  32  Geo.  3,  c.  1 18,  county 
bridges  are  spoken  of  as  lying  in  and  upon  the  said  road. 

Parke^  J.,  in  Michaelmas  term,  1832,  delivered  the 
judgment  of  the  Court.  This  question  arises  on  a  writ  of 
error  from  the  judgment  of  the  two  learned  judges  {Tindal, 
C.  J.  and  Bayley,  B0>  constituting  the  Court  of  Pleas  of 
Durham,  upon  a  special  verdict.  The  question  is,  whether 
the  plaintiff's  carts,  which  passed  through  the  turnpike  at 
Croft  Bridge  in  that  county,  but  did  not  pass  more  than  100 
yards  on  the  road,  exclusive  of  the  part  at  the  end  of  the 
bridge,  (which  i^e  county  ace. bound  to  repair,)  were  exempt 
from  toH  undter  llie37lb>  section  ofSd  Gco»  3y,c.  38^  a  local 
turnpike  act.>  <<We«iie of4>pin«o«  thafelhey  werQ  npti  and  that 
the  judgment  of  the  Court  below  ought  to  be  affirmed. 

Tl^is  a^t  of  parliament  repeals  those  of  32  Geo.  3,  and 
4.1  (7j^^^,the)ppovision3,,of  which  andpf  the  older  fitat^t6s 
relating  to  tbis>rtod,vare  ot>ly  so  lac  naaterialtas  tbey>  may  aid 
in  the  constriletioH  oftht^  enactm^nfsof  ttiic  estbtitijgf  statute. 
In  order  to  .decide  the  point  in  question,  wc  must  loole  at  the 
language  of  this  act*  Xt  is  a  mistake \to,sMpposf),.(as..was 
urged  in  the  aif  umeht  on  behalf  of  th«  fMnlilF  4fi  error,) 
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that  the  object  of  this  and  other  turnpike  acts  is  to  relieve 
parishes  and  townships  from  the  burthen  of  repairing  the 
highways.  Their  object  is,  to  improve  the  roads  for  the 
general  benefit  of  the  public,  by  imposing  a  pecuniary  tax. 
in  addition  to  the  means  ajready  provided  by  law  for  that 
purpose.  The  obligation  to  maintain  all  public  roads 
(with  the  exception  of  those  which  are  to  be  repaired 
ratione  tenurse(a),or  ratione  clausur8e(6),)  is  a  public  obliga- 
tion, and  in  the  nature  of  a  public  tax(c).  The  repairing  by 
parishes  or  townships  of  some  parts  and  by  counties  of  other 
parts,  are  merely  modes  which  the  law  has  provided  for 
discharging  that  obligation.  It  is  their  share  of  the  public 
burthen  which  those  districts  have  to  pay,  and  which  is 
imposed  for  the  general  benefit  of  the  community ;  and  tolls 
are  an  additional  tax  for  the  same  purpose.  But  as  this 
statute  does  impose  a  tax^  the  usual  rule  of  construction 
must  be  applied  to  it  which  is  adopted  in  similar  cases  (d), 
and  the  subject  must  not  be  charged  unless  the  intention  to 
charge  clearly  and  distinctly  appear. 

Are  then  the  words  of  this  statute  clear  and  distinct?  It 
is  intituled'  *'  An  act  for  more  effectually  repairing  the  road 
from  Boroughbridge,  in  the  county  of  York,  to  the  city  of 
Durham/'  and  it  enacts  (section  2.0)  that  certain  tolls  shall 
be  demanded  and  taken  at  each  and  every  toll-gate  and 
turnpike  which  shall  be  continued  or  erected  by  virtue  of 
the  act,  from  any  person  attending  a  carriage,  before  such 
carriage  shall  be  permitted  to  pass;  but  it  provides  (sect. 37) 
ihat  no  toll  shall  be  taken  for  any  carriages  which  only  cross 
the  said  road,  and  shall  not  pass  more  than  100  yards 
thereon. 


(a)  Vide  Rex  v.  Kerriton,  1 
Made  &  Selw.  435 ;  JRex  v.  Cot- 
ton, S  Campb.  444;  and  the  cases 
referred  to  in  die  note  following. 

(6)  Ab  to  the  liability  to- repair 
by  reason  of  inclosure  or  of  m- 
croachment  (ratione  clauiura  or 
ratione  coarctationit),  see  Res  v. 


Stoug/Uon,  3  Wms.  Saund.  157, 
160(12);  8.  C.  differently  re- 
ported, 2  Kebie,  665;  Jmutage, 
ex  parte.  Ambler,  295;  Rex  v. 
Skinner,  5  Esp.  N.  P.  C.  219. 

(c)  See  thejudgment  of  ParAre,J» 
in  Rex  v.  Ixake,  pott,  vol.  ii.  594. 

(d)  Ante,  641  (c). 
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The  statute  therefore,  in  dear  words,  imposes  the  t»x  on 
carriages  ivhich  go  through  a  tnmpike  gale  attdl  pass  more 
than  100  yards  on  the  said  road;  and  the  tertn  '^ the  said 
road/'  in  grammatical  construction,  refers  either  to  the  title 
of  the  act  or  to  the  nearest  preceding  descr^tion  of  the 
road,  which  is  in  section  28  :  and  on  either  supposition  ihe 
road  is  the  whole  space  between  BorDughbridge  and  the 
city  of  Duriiam.  And,  besides,  the  act  (sectioli  €8)  con* 
templates  that  counties  will  have  to  repailr  some  parts  of 
the  road ;  and  what  other  parts  can  those  be  than  the  space 
of  300  feet  at  the  ends  of  the  bridges  ?  Add  to  this,  that 
the  toll-gate  in  question,  which  is  erected  witfiin  tkat  dis- 
tance, is  recognized  as  being  on  the  road  by  22  Geo.  % 
c.  32,  s.  6 ;  and  no  doubt  its  continuance  is  authorized  by 
the  2 1st  section  of  the  present  act,  as  a  toll-gate  '^across 
the  road  thereby  intended  to  be  repaired." 

The  words  therefore  of  the  act  are  clear ;  and  the  con- 
struction should  be  according  to  those  words,  unless  it  can 
be  shewn  that  such  construction  would  be  unreasonable  or 
inconsistent  with  the  apparent  intention  of  the  framers  of  the 
act.  It  is  said  that  it  would  be  unreasonable,  because  toll  is 
given  as  a  compensation  for  the  use  of  the  road,  and  that  the 
plaintiff  had  a  right  to  use  this  part  of  the  road  before,  with- 
out paying  toll,  and  gaius  nothing  by  the  payment  of  the  toll, 
because  that  toll  could  not  be  laid  out  in  its  improvement. 
But  it  is  obvious  that  the  first  part  of  this  objection  applies 
equally  to  the  parts  of  the  road  reparable  by  parishes,  town- 
ships, or  individuals;  and  \ht  latter  proceeds  on  an  assump- 
tion (which,  as  far  as  we  are  aware,  is  not  founded  upon  any 
express  provision  in  the  act)  that  the  trustees  would  violate 
their  duty  in  laying  out  any  portion  of  their  funds  upon  this 
part  of  the  roafd.  It  is  true  that  they  are  not  \\k^\y  to  be 
called  upon  to  do  so,  because  the  county  being  in  general 
provided  with  an  ample  fund,  fulfils  its  obligation  to  repair 
completely  and  effectnally ;  but  if  the  reverie  should  kap^ 
pen  to  be  the  case,  and  the  public  cxigcndy  AouM  rfeqtrtfe 
it,  we  do  not  know  that  the  trustees  might  not  expend 
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money  id  repairing  this  porden  of  the  road.  And  sup- 
posiag  it.M'ere  otherwise,  and  that  uo  part  of  their  funds 
could  be  so  laid  outfit  cannot  be  considered  as  unreasonable 
(bat  a  petton  who  uses  ai»j  part  of  a  road  (all  of  which  is 
virtually  repaired  by  the  public,  though  in  different  modes), 
should  pay  aocnething  to  the  public  in  return. 

It  •appoars  to  us  that  in  this  construction  there  is  nothing 
unreasoaafaley  and  certainly  nothing  inconsistent  with  the 
express,  or  implied  intention  of  the  legislature,  to  be  col- 
lected bom  other  parts  of  the  act.  In  our  opinion  no  dis- 
tOMtioH  can  be  made,  is  respect  of  the  obligation  to  pay 
toll,  between  the  parts  of  the  road  which  are  repaired  by 
parishes,  townships,  or  individuals,  and  those  which  are 
rqMired  by  the  county.  Whatever  the  liabilities  to  repair 
may  foe,  aH  are  alike  parts  of  the  road. 

The  judgment  of  the  Court  below  must  therefore  be 
affifBMd. 

Judgment  affirmed. 
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BUSSEY 
V, 

Storey 


In  the  following  Trinity  term  (18S3)  Biissey  v.  Storey 
was  relied  on  in  a  case  in  which  a  question  as  to  the  liability 
to  the  payment  of  the  toll  arose,  upon  the  exemption 
clause  in  the  Geueral  Turnpike  Act. 

Pops  v.  Lang  worthy. 

AssuHPMTfor  tolls  by  the  plomtifl^  as  fanner,  renter,  and  collector  of  the 
tolls  upon  8  turnpike  road  in  Somerset.  Plea :  the  general  issue.  At 
Ae  trial  he&xrc  Alderton,  J.,  at  the  Somersetshire  summer  assises,  1831, 
a  veidiet  was  found  for  the  plaintiff  subject  to  a  spoeial  case,  whioh 
dtatod  ta  substance  as  follows: 

By  a  local  act  of  10  Geo,  4,  intituled,  "  An  Act  for  more  effectually 
repairing  and  improving  several  roads  which  lead  to  and  through  the 
town  and  boioi^  of  ChaFd,  in  the  comity  of  Somerset,  aad  for  makinga 
uewjRiad  6mm  ChaBd  to  Fnni|^,"  it  was  oaacted  diat  the  act  should 
be  pat  into  execution  for  the  purpose,  amongst  others,  "  of  amending, 
altering,  diverting,  taming,  widening,  improving,  and  keeping  in  repair" 
aetibtal  ^oadls,  of  irhidi  the  road  hi  question  is  one.  The  trustees  were 
If  uaiiml  to  emt  tnmpikei»  taU-gatei,  &ie.  upon,  access,  or  near  the 
ode  of  aagr  of  the  before-mentioned  roads  and  to  jreoeive  there  certain 
tolls.  All  moneys  arising  from  tolls  were  directed  to  be  applied,  af^er 
payment  of  certain  incidental  expenses  and  debts,  interest  due  on 
mortgages^  Sec,  and  defraying  expenses  of  building  toll-houses,  &c. 


Under  3  Geo,  4, 
c.  126,  8.32, 
^exempting 
trom  payment 
of  toll,  carriages, 
&cc.  "  which 
shall  only  cross 
any  turapike- 
road,  or  snail  not 
pass  above  100 
yards  Viereon,"} 
a  carriage  is  not 
exempt  from 
toll  which  passes 
along  100  yards 
of  a  road  from 
A.  to  B.,  for 
repairing  which 
trustees  nave 
been  appointed 
under  a  local 
act,  although  a 
part  of  the  100 
yards  be  a  street 
which,  by  a  sub- 
sequent  act,  the 
trustees  are  for- 
bidden to  repair. 
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1839.         **  ^  definaying  the  ezpenaes  in  making  or  diTctrting,  altering,  mising, 

\^0^^0^       widening,  improving,  repairing  and  preserving  the  eaid  roads,"  and 

Pope         lastly  in  paying  off  tlie  debts.    The  trustees  were  directed  not  t6  apply 

«.  any  of  the  toUs  or  moneys  borrowed,  "  in  or  towards  the  repairing, 

Lanqworthy.  lighting,  or  improving  any  of  the  streets,  highways,  or  places  within  the 

said  town  and  borough  of  Chard."    By  virtue  of  this  act  the  trusteet 

erected  a  turnpike-gate  at  the  eastern  entrance  of  Chard,  upon  the  road 

leading  from  the  Crewkeme  road  to  and  through  Chard,  to  the  Honiton 

and  Ilminster  road. 

An  act  of  11th  Geo.  4  repealed  the  clansa  of  10  Geo.-i4,  which  de- 
clared the  trustees  should  not  apply  the  tolls  &c.  towards  repairing  &c. 
any  of  the  streets  &c.,  within  the  town  and  borough  of  Chard,  but  pro- 
vided that  none  of  the  tolls  should  be  laid  out  and  expended  In  the  repair 
or  improvement  of  certain  streetB  in  Chard  therein  particularly  described. 
The  defendant,  on  the  25th  January,  1831,  passed  in  a  carriageyrom  the 
Ilmimter  road  through  the  east  gale  to  the  Chard- Armt  Hotels  in  the 
town  of  Chard,  and  on  the  following  day  returned  in  the  same  manner, 
on  each  occasion  refusing  to  pay  the  toll  of  6d.  which  was  demanded  of 
him.  From  the  point  where  the  Ilminster  road  joins  the  Chaid  and 
Crewkeme  road  to  the  east  gate,  the  distance  is  forty  yards ;  from  the 
same  spot  to  a  place  called  the  School-house  Porch,  is  less  than  a  hun- 
dred ^ards ;  but  to  the  Chard- Arms  Hotel  the  distance  is  several  hun- 
dred yards.  The  road  from  the  School-house  Porch  to  tlie  Hotel  is  a  part 
of  the  road  which  the  trustees  are  restrained  from  repairing  &c.  Before 
the  passing  of  10  Geo*  4,  the  trustees  repaired  the  whole  road,  including 
the  part  from  the  Hotel  to  the  School-house  Porch,  and  ever  since  that 
period  they  have  exercised  controul  over  the  part  which  they  are  re- 
strained from  repairing,  by  preventing  nuisances  upon  it. 

The  question  for  the  opinion  of  the  C-ourt  is,  whether,  under  the  ex- 
empting clause  in  the  General  Turnpike  Act  (3  Geo.  4,  c.  126,  s.  32), 
which  exempts  all  horses,  carriages,  &c.  "  which  shall  only  cross  any 
turnpike-road,  or  shall  not  pass  above  100  yards  thereon,"  the  defendant 
was  exempted  from  the  payment  of  toll  at  the  eastern  gate  of  Chard. 

FolUtt,  for  the  phitntiff,  relied  on  the  case  of  Bussry  v.  Storej^  as  being 
similar  in  principle  to  ibe  case  before  the  Court  He  wag  stopped  by  the 
Court.     .  t 

Enle,  for  the  defendant  This  delepdantisi  within  the  intentiwi  of 
the  legislature,  exempted,  from  the  payment  of  toUs*  Mammomir, 
Bretoer(a). shpws  that  it  lias  been  oonndev^  iaexpedieni  Ihol  toll 
should  be  taken  im  rfipaqt  oC  a  tuiq^pike^^nrnd  tbiMigh  a.-tiyviiBUv  The 
meaning  of  the.  act  must  be,  that  a  person  shall  pay  toll  if  he  passes  100 
yards  on  the  road  of  the  trustees.  If  this  be  not  so,  the  townspeople 
passing  98  yards  upon  the  streets  of  the  town,  would  be  liable  to  tdl  if 
they  went  two  yards  beyond  them,  which  is  to  say,  that 'whilst  on  their 
own  streets,  which  ihey  themselves  are  bound  to  repair,  and  upon  which 
they  have  no  greater  ease  of  passage  than  they  would  have  if  the  trustees 

(a)  1  Burr.  376. 
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had  never  been  created,  the  townspeople  are  under  an  inchoate  h'ability  1832. 

to  pay  tolls  to  the  trustees.     If  a  party  pass  only  two  yards  upon  the  road       y^m-^-^j 
which  is  repaired  by  the  trustees,  they  have  no  right  to  inquire  whether  he  Pofb 

has  not  travcDed  a  greater  distance  along  other  roads.     Mt^or  v.  Oxen-'  v. 

ham  (a)  shews  that  the  Court  will  construe  the  exempting  clause  UbenJly  Langwortht. 
for  the  passenger.  Btusey  v.  Storey  is  distinguishable  from  the  present 
case.  The  act  is  passed  for  the  purpose  of  repairing  and  improving  the 
road,  and  the  trustees  are  forbidden  to  improve  the  spot  in  question. 
Every  means  is  taken  in  the  act  to  prevent  the  trustees  from  having  any 
controul  over  this  part  of  the  road,  or  from  taking  toll  in  respect  of  it. 
The  only  part  of  the  act  which  is  in  fkvour  of  the  plaintiff  is  that  which 
gives  the  title  of  the  road. 

Denman,  C.  J. — ^The  exemption  is  not  in  sufficiently  strong  terms  to 
exempt  those  passing  along  more  than  100  yards  of  the  road,  although 
the  part  to  be  repaired  by  the  trustees  does  not  amount  to  100  yards.  The 
case  of  fiiasey  v.  Storey  is  conclusive  here. 

LiTTLEDAtE,  J. — I  entirely  concur  with  what  has  been  urged,  that  a 
party  should  have  some  of  the  road,  and  also  that  the  road  should  be  the 
road  repaired  by  the  trustees  out  of  the  tolls  taken  from  it  The  trustees 
are  prohibited  from  repairing  a  particular  part,  but  I  do  not  think .  this 
portion  is  less  to  be  considered  as  a  part  of  the  road  which  the  trustees 
are  liable  to  repair. 

Parke,  J. — It  is  not  possible  to  distinguish  this  case  from  the  case  of 
B^mey  v.  Storey,  which  was  decided  by  me  with  the  assent  of  my 
brothers,  with  the  exception  of  my  brother  Patteson,  who  took  no  part 
in  it.  A  party  must  pass  100  yards  along  the  road.  The  question  then 
IS,  what  is  the  road  ?'  The  whole  distance  is  within  the  jurisdiction  of  the 
trustees,  although  they  are  prohibited  from  repairing  the  part  between 
the  School-house  Porch  and  the  Chard-Arms  Hotel.  It  is  still  suffi- 
ciently within  their  jurisdiction  to  form  part  of  the  road.  The  liability  of 
the  townspeople  to  repair  is  nothing  more  than  their  ancient  liability. 
They  woidd  of  old  have  been  obliged  to  repair  the  streets  of  the  town. 
At  present  this  is  the  way  in  which  they  are  made  to  contribute  their 
share  to  the  expense  of  that  which  is  a  public  benefit 

Patteson,  J. — It  is  impossible  to  distinguish  this  case  from  BuMtey  v. 
Storey.  1  gave  no  opinion  in  that  case.  I  differed  from  the  rest  of  the 
Court.  I  had  been  counsel  in  the  cause,  and  had  convinced  myself  that 
tolls  ought  not  to  have  been  demanded  under  the  circumstances.  Now 
I  liiilik  I  was  wrong.  This  is  a  part  of  the  road  contemplated  by  the 
act,  and  m  Ay  well  be  included  as  part  of  the  100  yards. 

Postea  to  the  plaintiff. 

(a)  5  Taunt  340. 


6S0  CASES  IW  THE  KING^S  BENCH. 

1682. 

Tbe  Kino  v.  The  InhaMtants  of  Lebims  («i). 

The  24th  «ec-  ON  appeal  agaiDSt  an  order  of  two  justices  removing  Na- 
c.  54,  operates  ^^^^  Bwoles  and  (lis  family  from  tbe  township  of  Leeds 
to  prevent  a  to  the  township  of  Horton,  both  in  the  West  Riding  of 
gaining  a  set-    Yorkshire,  the  sessions  confirmed  the  order,  subject  to  the 

dement  hy  ap-  opjoion  of  this  Court  upon  the  following  case : 

prenticesbip,        ^  ^  . 

in  a  Darish  iu  The  respondents  proved  a  settlement  gained  by  the  pau* 

master  at  the  P^""*®  father  in  Leeds.    The  appellants  then  proved^  that  by 

time  of  the  ao  indenture  bearing  date  in  April  L809»  Nathaniel  Bowles^ 

sided  under  a  ^he  pauper  (when  about  thirteen  years  of  age),  was  bound 

certificate,        apprentice  for  seven  years  by  his  father  to  Joseph  Fox, 

although  the        "  •   •  tt  -i* 

master^s  dis-     who  was  then  residmg  at  Horton,  under  a  certificate  from 

f 'Send  re^  *  friendly  society.  In  181S,  Fox  took  a  farm  for  a  year  in 
moved,  and  Hotton  at  40t.,  which  he  occupied  for  the  year.  The 
ficient  service   P^t^P^r  continued  to  serve  his  master  in  Horton  from  the 

and  residence   Jn^e  of  ibe  indenture  for  seven  years.     The  Court  being  of 

afterwards  in  .   ,  . 

the  parish.       Opinion  that  the  pauper  had  not  gained  a  settlement  by  such 

apprenticeship,  confirmed  the  order, 

Blacklmme  and  MUner  in  aupport  of  the  order  of  sessions. 
This  case  turns  upon  the  construction  which  the  Court 
will  put  upon  the  24th  section  of  the  Friendly  Society  Act, 
3d  Geo.  Sy  c.  54.  If  the  master  is,  at  the  time  of  binding, 
not  qiialified  to  communicate  a  settlement  from  being  a 
certificated  person,  tbe  apprentice  cannot  gain  a  settlement 
The  act  of  3  HT.  4r  M.  c.  1 1 ,  requires  a  butding  as  well 
as  an  inhahitiug  to  confer  a  settlement  by  apprentice- 
ship; and  it  has  been  decided  that  where  the  binding  is 
made  under  circmnstances  which  would  at  the  time  pre- 
clude the  apprentice  from  gaining  a  settlement,  by  service 
under  the  master,  he  does  not  gain  a  settlement,  although 
there  be  afterwards  such  a  change  of  circumstances  as 

(a)  This  case  was  argued  and  decided  in  Michaelmas  term  1832. 
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makes  the  inhabitancy  sufficient ;  iter  v.  Hinckhff  («), 
Rtx  v«  Manningtree  (6).  Rex  v.  Nttd^n  (c)  is  no  tuthority 
to  the  contnyry>  r#r  there  €be  master  Was  ^pial  tiled  to  com- 
municate a  settlement^  never  having  in  fact  resided  under 
the  certificate. 
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Sir  G.  A.  Lewin  and  Baines  contri.  If  the  apprentice 
had  been  included  in  the  ceKificate,  as  in  Rex  v»  Manmng^ 
tree,  there  might  have  been  ground  for  contending  under 
the  provisions  of  9  &  10  ^.  S,  c.  1 1  {d)y  that  he  did  not 
gam  a  settlement.  But  in  S3  Geo.  3,  c.  54,  s.  24,  which 
applies  to  the  apprentices,  servants,  Sec.  of  a  certificated 
person,  there  is  no  enactment  corresponding  with  that  of 
9  &  10  fT.  3,  c.  II .  In  kex  v.  St.  PeterX  Derby  (e),  it  was 
held,  that  an  apprentice  bound  to  a  master  who  was  thcM 
residing  in  the  parish  of  A.  under  a  certiikate  from  the  over- 
seers of  b.  gained  a  settlement  by  a  service  of  forty  days  in 
A.  after  the  certificate  of  the  master  had  been  disdiarged. 
Rex  V.  St.  Maurice  in  Winckesler  {f),  Ivingkoe  v.  Stom* 

bridge  (g),  Rex  v.  Nacton. 

Cur.  adv.  vuft^ 

Dbnman,  C.  J.,  in  Micbaebnas  term,  IdSS,  delivered 


(a)  4T.R.571. 

(b)  6Maule&Selw.  314. 

(c)  3  Barn.  &  Add.  543. 

(d)  Which  enacts  "  That  no  per- 
Bun  who  »baU  come  into  an  j  parish 
by  any  certificate  from  another  pa- 
rish, acknowledging  him  to  be  set- 
tled in  SQch  other  parish,  shall  be 
adjudged  by  any  act  tfhatsoever  to 
kav«  pntMMred  a  Icgid  settlemeot 
in  Micb  pi|rishy  unless  be  shall 
really  and  bon&  fide  take  a  lease 
of  a  tenement  of  the  valiie  of  10/., 
or  sfaaii  exeoat^  some  annual  office 
in  such  parish,  being  legally  placed 
in  such  office." 

The  exception  in  9  &  10  W.  3, 


ell,  sa  &voar  ef  those  certifi- 
cated persons  who  '<  shall  really 
and  bonft  fide  take  a  lease  of  a 
tenement  of  thb  value  of  lO/.^^'haft 
been  held  'to<eat«ttd  to  oertifiicat«d 
persons  residlig  on  their  4)wn 
estates,  which  had  come  to  them 
by  act  and  operation  of  law,  (Bur- 
tkar  V.  EHHwobdfu^i  1  Btra.  f63,) 
or  ufOD  ealates  in  the  certificated 
parish  which  they  hod  Dctjuired  &y 
jntrchasCf     {Hex'  v.    DoddHigtan, 

Burr.  s.  C.  aao).  ' 

(<}  1  T.  R.  ai8. 

(/)  Burr.  S.  C.  27. 
ig)  1  Stra.  965. 
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1839.         the  judgment  of  the  Court.     The  question  in  this  case 

JT'XT''^      was,  whether  a  pauper  had   eained  a  settlement  in   the 
The  Kino  .  ,      -  .t  rrT 

V.  parish  of  Horton.     The  pauper  was  bound  apprentice  to  a 

Inhabitants  of  master,  who  was  at  that  time  residing  at  Horton  under  a 
Leeds.  .     '  ,  ® 

certificate  from  a  friendly  society;  but  before  the  term  of 
apprenticeship  expired^  the  master  gained  a  settlement  in 
Horton  by  renting  a  tenement ;  and  the  pauper  served  him, 
under  the  indenture  of  apprenticeship,  more  than  forty  days 
after  that  time.  The  question  turns  upon  the  proper  con- 
struction of  the  33  Geo.  3,  c.  54,  s.  24,  by  which  it  is 
enacted,  that  no  person  who  shall  be  an  apprentice,  bound 
by  indenture  to — any  person  who  did  come  into,  or  shall 
reside  in  any  parish,  township,  or  place,  under  the  autho- 
rity of  this  act,  and  not  afterwards  having  gained  a  legal  set- 
tlement in  such  parish,  township,  or  place,  shall  gain  or  be 
adjudged  to  have  any  settlement  in  such  parish,  township, 
or  place,  by  reason  of  such  apprenticeship  or  binding ;  but 
all  such  apprentices — shall  have  their  settlements  in  such 
parish,  township,  or  place,  as  if  they  had  not  been  bound 
to  such  person  as  aforesaid,  any  act  or  acts  of  parliament  to 
the  contrary  notwithstanding."  These  words  are  copied 
nearly  verbatim  from  12  jinn.  st.  1,  c.  18,  s.  2,  which  re- 
ceived a  judicial  construction  in  Rex  v.  Hinckley  {a)y  by 
which  case  we  think  we  are  bound.  That  case  differs  from 
the  present  in  one  circumstance  only,  viz.  that  there,  the 
pauper  having  been  bound  to  a  certificated  man,  was  after- 
wards assigned  to  another  person,  in  the  same  parish,  who 
was  under  no  disability ;  whereas  here,  the  pauper  continued 
with  the  original  master  after  his  certificate  was  discharged. 
But  the  reasons  given  by  Lord  Kenyan  in  delivering  the 
judgment  of  the  Court,  which  was  evidently  much  con- 
sidered, apply  to  the  present  case  as  much  as  to  that,  and 
we  cannot  decide  in  this  case  that  the  pauper  gained  a 
settlement  without  overruling  Rex  v.  Hinckley*  The 
words  of  the  statute  are  plain,  that  an  apprentice  bound  to 

(a)  4T.  R.  371. 
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a  man  who  did  come  into,  or  shall  reside  in  a  parish  under        isS2 
a  certificate^  and  not  afterwards  having  gained  a  settlement,      v^^r'w 
shall  not  by  such  apprenticeship  or  binding  gain  a  settle-     "^^  ^^^ 
ment  in  that  parish,  but  shall  be  as  if  he  had  not  been  Inhabitants  of 
bound.     Now  the  words  '*  not  afterwards  having  gained  a  ^^^^ 

settlement/'  are,  grammatically,  to  be  referred  to  the  pre- 
ceding words,  '^  come  into  or  reside,"  and  manifestly  point 
to  the  situation  of  the  master  at  the  time  of  the  binding.  If 
the  master  be  residing  under  the  certificate  at  the  time  of 
the  binding,  no  settlement  can  by  possibility  be  acquired 
by  the  apprentice  in  the  certificated  parish,  notwithstanding 
a  subsequent  removal  of  the  master's  disability,  .but  it  is 
otherwise  if  the  binding  is  after  the  discharge  of  the  cer- 
tificate where  the  master  has  gained  a  settlement  in  the  cer- 
tificated parish.  Lord  Kenyan  says,  it  is  necessary  that  the 
binding  should  be  such  as  would  be  capable  of  conferring 
a  settlement  by  service  under  the  original  master  in  that 
place,  otherwise  no  settlement  can  be  gained  there  by  virtue 
thereof;  for  the  legislature  intended  that  no  act  whatsoever 
of  this  sort  done  by  a  certificated  man  should  help  to  bind 
the  parish.  Here,  according  to  this  opinion,  the  binding 
was  not,  at  the  time  it  took  place,  such  as  would  be  capable 
of  conferring  a  settlement;  nor  could  any  subsequent  cir- 
cumstances make  the  binding  more  efficacious,  whatever 
effect  they  might  have  on  the  service ;  the  consequence  is, 
that  the  pauper  remained  as  if  he  had  not  been  bound,  and 
gained  no  settlement  in  Horton.  The  case  of  Ivinghoe  v. 
Stonebridge  (a)  was  pressed  in  argunietit,  but  in  that  case 
the  service  expired  t^efore  tb^. passing  o(  the  statute  of 
Anne^  and  besides  theorigin^s^l  binding  wa3  not  to  a.certifi- 
cated  pers(^n,  and- was  fre|^.  fcpm  all  oj^jejetion^j  The  case  of 
Rex  V.  St.  Peter's,  X)er6y  (6).  \vas  a)so  pri^s^f^^^  I^  is  suffi- 
cient to  say,  that  in  tl^at  C9se,,the  pj;^sfqt,qifestioi;)i  was  not 
presented  to.^be  Courjt,<^but.,it.w;aa  ,d^cjde<j\,  wjthout  argu- 
ment, on  the  sole  point  whietV^W^  cer;tifi(^tq  was  discharged 

(fl)  1  Stra.  265.  (6)  1  T.  R.  218. 
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1839.       by  the  granting  of  mother.    That  oaw  was  alio  prior  to  Rex 

^'^^^^^      V.  Hiuckhy  (a).     Neither  does  our  opinioa  militate  against 

i;.  the  case  of  Rex  v.  Nactaa  {b),  decided  in  Eaater  term  last; 

Inhabitants  of  f^i.  |||3|  ^^^  proceeded  entirely  on  the  ground  that  the  mas* 

ter  never  did  reside  under  the  certificate^  but  came  into  the 
parish  in  a  condition  to  obtain  a  settlement.  Upon  the 
whole  we  are  of  opinion  that  the  case  of  iter  v.  Himkky 
must  govern  the  present  decision,  and  that  the  order  of  ses- 
sions must  be  affirmed. 

Order  of  Sessions  affirmed. 

(a)  4  T.  R.  Sn.  (6)  3  Barn.  &  Adol.  548, 


PqEf  on  th^  demise  of  John  Joh  bs  aud  oth^rsj 

Vn  Oavies* 

B  id  Wb'""  Ejectment.  At  the  trial  at  the  Cardiganshire  spring 
heirs,  "But  to  assizes^  1831,  a  special  verdict  was  found  to  the  following 

Sennit  my         ^ffert 
aughterC.       ^'^^^*' 
not  only  to  Npv.  S,  1793.— By  his  will,  of  this  date,  Henry  Jones, 

rents  and  pro-  being  seised  in  fee  of  messuages  and  lands  in  the  county  of 
fits  to  her  own  Cardigan,  and  being  in  the  possession  and  receipt  of  rents 

use,  or  to  sell  ..•i»i  •Li»».Y 

or  mortgage  and  protits  of  certain  other  lands,  m  the  parish  of  Nevem, 
anypart there-  unj^^  an  agreement  to  purchase  In  fee,  after  stating  that  by 
setde  on  any  strict  care  and  economy  he  had  been  enabled  to  pay  oflf 
maytake^su^  debts  contracted  in  early  life,  and  1  saying  " should  my 
jectto  his  daughter  die  nntnarried,  T  would  not  have  tlid  small  estate 
h^'^h^en;"  I  have  been  at  the  pain,  of  improving  and  enlarging,  to  be 

for  waste  or  g^j j  q,.  fettered  awav  after  her  decease,  or  left  to  anybody 
non-residence,  ''  j        j 

or  neglecting    who  Would  be  above  residing  upon  it,  but  that  it  should 

necessary  re-  . »        . 

pairs;  but  should  my  daughter  have  a  child,  I  devise  it  to  the  use  of  such  child 
from  and  after  my  daoghterV  decease,  with  maintenance  in  the  meantime  ;*  with 
remainders  over,  <<  should  pons  of  tbsiA  pases  haf^eit ;"  adding*  ^t  iMi^^id  not  wWh  lo 
restrain  his  daughter  as  a  tenant  fot  life,  but  that  in  case  of  misconduct  amongst  the 
remainder-men,  she  might,  in  a  certain  mode,  set  aside  such  remainder^men  by  her 
will :— Held,  that  C.  took  an  tstatatail. 
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be  entailed,  aod  the  residence  of  ike  several  ren«ndeffs  is 
turn  he  made  tke  absolute  groEoadwork  of  suck  eBteil»  in»- 
minenli  busiBeis  and  commoD  and  neigbbonriy  viete  esr 
eepted" — devised  to   W.  L^  1\  L,  aad  L»  G.,  Esqrs.,  and 
their  heirs,  all  his  real  estates^  bot  to  pcimit,  neveitheless^ 
hie  daog^ter^  Stuatmah  Maria  JoMSy  net  only  to  receite 
the  rents  and  profits  tbeteef  to  her  eewn  nse,  or  to  seU  or 
BMrt|pige  any  pert  thereof  if  occaskm  required,  bat  also  to 
settle,  on  any  husband  she  might  take,  the  same  or  any  part 
thereof  for  life,  shotild  be  suvrive  her  (sui^ct  to  impeach* 
nieni  for  waste  or  non-residence,  or  neglect  to  repcur):  but 
should  bis  daughter  kave  a  chiU,  he  devised  it  to  the  use 
of  sneh  child  from  and  after  his  daughter's  decease^  with  a 
reasonable  maintenence  for  the  edncation  of  such  child  in 
the  meantime.      Should  none  of  these  cases  happen,  be 
devised  his  real  estates,  from  and  after  bis  said  daughter's 
decease,  unto  the  said  W.  L.,  T.  L.  and  L«  G.,  Mid  their 
heirs,  in  trust  to  preserve  contingent  remainders  for  the  use 
of  his  nephew  JoAn  Jones  (the  lessor  of  the  plaintiiF),  if  he 
should  be  at  fuU  age  at  bis  daughter's  decease  and  comply 
with  such  residence  and  keeping  in  repairs,  or  should  give 
tbe  testator's  trustees  security  for  so  doing  when  he  arrived 
at  that  age,  and  supporting  a  family  and  servants  on  the 
premises  in  the  meantime ;  and  to  the  first  and  every  other 
son  of  the  said  John  Jones,     And  in  default  of  such  resi- 
dence &c,,  he  gave  a  similar  estate  to  the  eldeQt  son  of 
D.  J,  Edwards,  on  conditio)i  of  residence  and  change  of 
name  ;*-^  similar    remainders    over   successively  to   Alban 
Thomas  Clark  and  Jlban  JoneSy  upon  similar  conditions ; — 
remainder  to  the  testator's  right  heirs  for  ever-    The  tes« 
tator  then  stated  that  his  object  in  having  the  premises 
occupied  was  the  improving  the  neighbourhood,  protecting 
the  parish,  and  supporting  its  poor;  and  added,  ''This,  I  am 
persuaded,  is  my  daughter's  wish  as  well  as  my  own,  whom 
I  by  no  means  will  to  restrain  as  a  tenant  for  life  \  but  in 
case  that  either  of  the  remainder-men  should  illtreat  her,  or 
be  likely  to  turn  out  an  immoral  man  or  a  bad  member  of 
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.1882.        soobt^  ab«  Qmy^  l»y  the  a4«m^«iid  vCciQSAnt  of  ^^^riMlpes^  , 
^^^^^      set  iftskie:  »iifik «  oii«  by  W  own  wiU  aqi^  l^Umesa,  '^t'lsy 
V.  intentioD  of  doiog  good  to  tbe  sieiglihaorbQ|pd,anay.n9Xbe 

Davieb.  defeated*  I  i-ecommead  it  tQ  mj;  daiighf^ti  fojr  wail^  >lf 
isAw  to  herself,  not.  to  i^ve  in  tegtcies  above  ^OO^ij^r  6PP/.,, 
and  tbat  out  of  my  charge  »an  Neverni  which  I  bavi^  also 
articled  for,  and  entail  the  rest  for  the  further  support;  o£ 
this  house."  Tbe  testator  then  (bequei6^tbef^,f ^n^  f^f  jf^iffp^y, 
in  charity  and  to  servants  aiid.od|(Qr^if^4^i;pit||J4(ft9d,i4^.  . 
daughter  executrix  and  residuary  legatee.  >.«,.(,     \.^^,.^ 

29th  Aprils  1794. — The  testator  died  seised  of  the  pre^iif^, , 
in  question,  and  in  possession  of  the  rents  and  profits  of 
the  lands  in  Nevem,  and  Without  having  revoked  oi*  altered 
bis  ivili.    Upon  the  death  of  her  father,  SUMftnak  Maris 
Jones  entered.  ^    *      >     •• 

2d  Sept.,  34  Geo.  3,  ( 1 794.) — ^At  a  court  ^f^great*  sesiidtBv    ' 
Smannah  Maria  Jones  suffered  a  common  reedier^  otiStk 
premises  in  question,  ^    "    j-  '.-^-i^   • 

She  afterwards  married  AlhanTlu>mas,  who  took-  sue-* 
cessively  the  surnames  inf  Jokes  and  Qwjfnne:         \-    > 

The  possession  was  continued  jointly  in  SutanntA  Matm  ' 
and  her  husband  during  his  fife,  and  by  her''aloRe,'aller  \Ak  '' 
decease,  until  her  own  death.'  .;.... 

23d  May,  1827. — ^The  ^aid  SnsamHth  Maria  •  Q^i/me  '  ' 
havhig  survived  her  husband,  and  being  a  widon^,  {)y:her 
will,  duly  attested  for  passing  real  «Btates^  by  virfeiM'  andurt    * 
pursuance  and  exercise  of  air  powers  «nd -authorities  k' her 
vested  or  fai  utiywise  «iiaibiirtg*«her  in' that'-behidf,*  |fMe 
and 'devised^  tlireetedf  linued,  and'>a|ipoittted  (Blb^ber  reitl 

estates  unto  L^ftvid.j^vifss^;  .habe^4um,X^Mwi4(  ^^tvkh 
his  heirs  and  assigns, 'to  the  use  of  Aiban  Thomas  Dmrniei 
(being  the  defbhdaht  iti  this' action),  dUring  h!s  lif^:  with 
divers  remainders  overi^ 

17tb  Nov*  •'l8S0«i — \Susannah  Mana  Gwgfnm  died  a. 
widow,  withotit  -  having '  rifftoked  or  altered  the  'partsnif'^et' 
will  above  set  out,  and  without  ever  having  had  any  isk'iie. 

At  the  xtime  of  tbe  death  of  S.  M.  Gwyuflfif  tlie  i^Mor  of 
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die  plaintiff,  Jahn  Jones  (to  whom  a  remainder  was  given        1839. 
in  the  will  of  Henry  Janes)  and  two  others^  were  co-heirs 
of  Henry  Jones  and  Susannah  Maria  Gwynne. 

None  of  the  three  trustees,  all  of  whom  died  before  Mrs. 
Gwynne,  ever  joined  or  concurred  in  making  a  tenant  to 
the  praecipe  for  suffering  any  recovery  of  the  premises  in 
question. 

Immediately  after  the  death  of  Mrs.  Gwynne,  a  formal 
entry  was  made  upon  the  premises  above-mentioned  by  the 
lessor  of  the  plaintiff,  Johsi  Jones,  to  avoid  (a)  all  fines  and 
recoveries. 

£.  F.  Williams,  for  the  plaintiff  (6)*.     Looking  at  the  First  point: 
whole  of  this  will,  it  is  evident  that  the  testator  meant  to  ^  1mT!>» 
give  an  estate  for  life  to  his  daughter,  and  it  contains  no  designating  an 
technical  words  inconsistent  with  such  an  intention :  Jesson  H^J^.*'    ^^ 
v«  Doed.  Wright ic).  The  word  *'  child"  creates  no  difficulty, 
if  taken  in  its  ordinary  sense,  as  designating  an  unascertained 
individual,  instead  of  treating  it,  as  the  defendant  will  seek 
to  do,  as  nomen  collectivum.    To  support  the  latter  con* 
struction,  it  should  be  shewn  that  the  ordinary  signification 
of  the  term  is  controlled  either  by  technical  words  which 
cannot  be  got  over,  or  by  a  plain  intention  apparent  on  the 
face  of  the  will :  Robinson  v.  Robinson  (rf),  Mellish  v.  Mel* 
lish  (e).  Ginger  v.  fVhiie  (/)•    If,  however,  it  is  considered  Second  point: 
that  in  addition  to  the  life  estate  a  remainder  in  tail  was  a^'^rmmn-  ~ 
created  by  the  limitation  to  the  ''  child"  of  the  daughter^  it  der. 
13  submitted  that  such  remainder  would  not  coalesce  with 
the  life  estate  (g),  inasmuch  as  the  tiwo  estates  were  not  of 

(a)  These  precise  words  were      Barn.  &  Cressw.  590. 
UDneeessary,  an  entry  to  avoid  n  (/)  WiUes,  348. 

fine  being  sufficient  if  declared  (g)  Under  the  rule  in  SkeUc^\ 

to  be  made  animo  elamandi ;  post,  case,  (1  Co.  Rep.  93,)  wherever  an 

vol.  ii.  602,  Doe  v.  WiUiamt,  estate  of  freehold  is  devised  or  con- 

(b)  This  case  was  argued  in  veyedtOil.,andby  tbecamegift^or 
Trinity  Term,  18S8.  will,  deed,  or  other  instrument,  a 

(c)  $  Bligh,  1,  51.  remainder  is  limited  immediately 
(rf)  1  Borr.  38.  or  remotely  (i.  e.  either  with  or 
U}   3   Dowl.  &   Ryl.  804 ;    Q      without  the  interposition  of  som^ 

y  V 


1839. 


Doe 

V. 
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the  same  quality.  The  provUioos  for  the  receifil  of  tbe 
repts  and  profits  by  the  daughter,  for  making  a  setUetnwt 
on  a  husband^  and  for  maintenances  of  children  during  her 
life  estate^  require  that  tbe  legal  estate  should  renwin  in 
the  trustees.  The  life  estate  was  therefore  equitable ;  tbe 
remainder,  legal* 


First  point.  WiUonf  contri.    Where  the  will  mantfests  an  inlendon 

that  the  i>emainders  over  shall  not  take  effect  until  failure  of 
isaue^  the  word  ^'  child "  indicates  a  class ;  Miltiner  v, 
Robinson  (a),  King  v.  Melling  (fi),  Wyld  v.  Lewis  lc)t  lUg* 
gett  v.Beaty{d),  Broadhurst  v.  Morris  (e).  So,  *'son;" 
Robinson  v.  Robinson  {/),  Mellish  v.  Mellish  (g)» 

Second  point,       The  daughter  took  an  immediate  legal  estate.     A  devise- 

to  A.  in  trust  to  permit  B,  to  receive  the  rents  and  profitSi 
vests  the  legal  estate  in  B.:  Right  d.  PhilHpps  v.  Smith  (h), 
Ihe  V.  Biggs  (t),  Tlie  power  of  making  an  appointment  ia- 
favour  of  a  husband  does  not  require  a  continuing  setstn  in 


other  limitatioD),  to  the  heirs  ofA,f 
either  general  or  special,  though 
such  reminder  be  created  by 
words  distinct] jr  importing  an  in- 
dependent gift  to  the  heirs  as  ori- 
ginal takers,  the  estate  of  inherit- 
ance' vests  absolutely  and  exclu- 
sively in  A»t  and  the  heirs  take, 
notlung.  As  soon  as  simultaneous 
limitations,  of  an  estate  of  freehold 
to  tbe  ancestor,  and  of  a  remainder 
to  the  heirs,  have,  by  the  ordinary 
roles  of  construction,  been  ascer- 
tained to  exist,  tbe  second  limita- 
tion ought  to  be  read  as  a  limita- 
tion of  an  estate  of  inheritance  to 
tfie  ancestor  himself. 

As  instruments  are  to  be  stated 
in  pleading  according  to  their  legal 
effect,  tbat  which  purportt  to  be  a 
limitation  to  A,  for  life,  followed 
by  a  remainder  to  the  right  heirs  of 
A,y  should  be  treated  as  one  simple 
limitation  in  fee^  and  should  be 
pleaded  as  a  conveyance  to  A,  and 


his  heirs;  {post,  661,  u,)  Where  the 
limitation  is  expressed  to  be  to  A. 
for  Hfe,  remainder  to  B.  for  life  (or 
to  B,  and  the  heirs  of  his  body)^ 
remainder  to  the  ri^ht  heirs  of  A., 
the  statement  on  the  record  should 
be,  of  a  limitation  to  il.  for  Vife,  re- 
mainder to  B.  fur  Hfe  (or  lo  B.  aad 
the  heirs  of  his  body),  remainder  to 
A,  and  his  heirs.  Vide  plead'  ugs  in 
Morris  v.  Dimes,  post,  vof,  ifi.  And 
see  this  rule  explained  in  Hayes  on 
Convay«n€ii>g  aad  ibe  N«»  Sim 
tutes,  Appendix,  9^-  ^^  &lso  Hood 
V.  Pym,  Exch.  E.  T.  1834. 

(a)  Sir  Fras.  Moore,  ee9. 

(b)  i  Ventris,  SSI. 

(c)  1  Atk.  433.   ■ 

\d)  5  Bingh.24S;  2  M.lcP.51«. 
(e)  2  Barn.  8c  Adol.  1.  ' 
(/)  1  Burr.  38. 
ig)  3  Dowl.  &  Ryl.  804 ;  $  Btm. 
&  Cressw.  590. 
(A)  n  East,  455. 
Ct)  2  Taunt.  109. 
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dke  tmsfees;  nor^  the  power  of  appointing  a  maintenance  to  .  ^83^^ 
ehiMren.  Indeed,  if  the  maintenance  clause  required  that  ^^ 
tbe  trustees  should  continue  seised,  their  seisin  must  be  ill  v. 

fee,  and  not  for  the  life  of  the  daughter,  as  the  necessity  for 
maintenance  might  continue  after  her  death. 

It  was  the  intention  of  the  testator  that  his  daughter 
should  have  full  dominion  over  the  property.  He  says  that 
he  does  not  mean  '*  to  restrain  her  as  a  tenant  for  life/'  but 
that  **  for  want  of  issue  to  herself  she  should  not  leave  in 
legacies  above  500/.  or  GO0l.,'and  that  out  of  my  charge  on 
Neterftf  which  I  have  articled  for,  and  entail  the  rest  for  the 
farther  support  of  this  house.''  This  could  be  effected  only 
by  her  suffering  a  recovery  or  executing  an  appointment.  On 
the  former  supposition  the  recovery  is  well  suffered;  on  the 
hitter,  the  power  of  appointment  is  well  executed  by  her  will. 

The  power  which  this  construction  gives  to  the  daughter, 
of  defeating  some  of  the  testator's  intentions  by  suffering  a 
recovery,  is  a  mere  legal  consequence  of  the  efficacy  given 
by  the  Courts  to  such  assurances,  whereby  in  all  cases 
the  provision  of  the  statute  de  donis, — that  the  will  of  th6 
donor  be  observed, — is  allowed  to  be  eluded  (a). 

Williams,  in  reply.  In  the  cases  which  have  been .  re« 
farred  to  by  the  defendant  an  estate  tail  was  necessarily 
created,  by  words  of  inheritance  controlling  the  general 
intent*  Without  a  legal  estate  subsisting  in  the  trustees^ 
the  condition  of  residence  could  not  have  been .  enforced. 
\_Park»f  J<    Tha  same  observation  would  apply  to  ^tbe. 

remainder  limited  to  th^  lessor  of  the  plaintiff.] 

t  • 

Pabke,  J*  in  Michaelmas  term,  18d£,  delivered  the 
judgment  of  tbe  Court. 

The   questions    discussed   in   this    case    arise   on    the  First  point. 
will  of  Henry  Jones;  and  the  one  on  which  the  argument 
has  principally  been  is,  what  estate  did  Susannah  Maria 
take ;  it  being  contended  on  the  part  pf  the  plaintiff  that 

(a)  Third  Report  of  Common  Law  Commissioners,  App.  68. 

XJ  U  ^ 
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^0  CAPR3:>^.TH*i  ^mftVl?^C»l., 

1832.^        she  took  f^]j  {Qr^\k,.^nd\i\\^^.  aof^^efti^q J|y  Ah^  jwq%m,  WWl 
^"^^^^      bad,— qn  (b^ ,  p thej; .  »ii^„ .  (or, .  th^  ,^^€^(j^vit, ,  that,^^  to^i 
»,  an  estate  in  t,9^U  .  ,T^e,.\^7|l^pf5arf,itq  tlf^vfi,,\}^^  ^^^Yf^k^k». 

the  testator  :J?tiiosfilf«.aflij[,ia  pne  o(,, otiose;  iinlQ^m^ate, 
instances  of  a  p^ftf^j  wisjhjpgtt^ .^iei^ujii  bi^  pstfjt?,  witju  }iw^, 
Utiona  ^d.  upon  qppting^ws^, y^lv)ut.,tof?iwiiisgiwbait. 
language  to  us^:  far  th^  PHWOiff^.:  ,Tl|fi;ipqiift|rMQ!«;Si]»WWftl 
be  according  to  the  g\^u,^9A,af§^i{^^^nt^ji^;qf.j^!^m^ 
iofi  and  although  no.wprdi^  ,Qf,  Ji^ta%i,9r^,)^iu»^i;#d,M 
the  devUp  in  favour  of  tha .  d^f^bte^i  ye,t.  ifrJ^  p^ramPMRi 
intent  cannot  be  sEatisQed  without  h«r  takii|gifia#^tnte  tajj^ 
apd  the  .language  of  the  will  will  justify  it/SMcJi  n|U9fi!be 
the  construction.    And  upon  the  best  conaidcr^tioi^^^e.Mifi 
of  opinion  that  she  took  an  estate  tai)»  ,  Ifir/^t^.wi^bj^^sjififit 
to  the  intent.    The  testator  says,  that  if  his  4l^ughter^pAi;U\ 
die  unmarried,  he  would  not  have  \\i^  small,  eAt^f^P^iQit 
frittered  away  after  her  depeas^^  or  left- to*. ^n^  ^pdj  N^lia. 
would  be  above  residing  on  it,  but  tt^  it^sbouldeib^  #9t» 
tailed,  &c.    Now*  upon  this  a  very  strong,  inference;  or^^s, 
that  tbe  issue  of  tbe  daMghter«]f.sbp  married^  were  Nvithi^ 
his  viewy  for.  bei. contemplates  the  possibility  of  the.  eatote 
going  over  to  the  .renidindei'-mftn  in  the  event  only  of  bis? 
dangbterVs  djfing  unamvrjkd^,  •  And  .(his  is  made  the  foundiar 
tjon  of  the  subsequent  devii^Cblor  be  goea  on— r"  I  tbe^e^ore 
give^ ,  deyiiB/9  ^»ld  bequciatb  iinto    W.L.  &C.  all  my.  repi 
estate,  but.to  , permit  .my.  d^t^bJ^r  piotonly  to  receive  the. 
rents  and  profits  to  her  own  use,  or  to  sell  or  mortgage  any 
part,iif).i9i^fifJipo.i;eqMir^bW  to  settle  on  any  husband  she 
may  take,  the  same  or  any  part  thereof,  should  he  survive 
heo"  l^)it;,pti  |[;ert^a  conditions.    Tjtien,  hq  goe^  pu — "  but 
aluMHdn'fnyidaBghter  faateachild,  I  leaive  itto<tlie  use  \of 
suictr- child'  iVota'and'  after  my  daugbter*d  decease',  wilh  a 
reasonable  fliainteriahce,  &c.     Should,  none  of  these  cases 
happi^p^  I  %iyi^  ^pd  devise  .my  sai|ini^a{.e3tate|ffoa»w^.i^d 
after  my  daugbter^c  decease^  to  the  Iru9leea«nd  tkew  litijn^ 
to  the  use  of  JaHn  Jones,  dn  certain  cotiditioi^si;  ahcF'ta  Vhe 
first  and  every  other  son  of  John  Jones.^    Now  here  tiie 


Ir«likrf«d«r6tfei^'ib  ifc^  trtfedf  JbJif;l'J*()>tk^irds  lohly  if  none  of 
ilmti  ti^d^'S)hdUld  1riiV^eri;'br  <^hich^  ^ylndpaFwas  bis 
cklljgflt^^'i  lle^ving'^  child 'at' tH€' tithe  of  her  d^tith ;  which 
is'^quJVafem  to  saiyiitfe'— w'if  ftiy 'd^gbter  shall  die  leaving 
n6<«ftihllf 'add'shewsr  a»^iiift^rit^tht(t  the  ^staDe  should  only 
go  o^er- on  ftikird  '6f  l^suc'  oftfce  diiU^htef;  otherwise,  if 
tb«  dbUgtiii^i' 'bttd  fa^^  chiM;  iiiid^  (hat  child  had  died  in 
li^tJfetliiie'kaWirtfe^ishife,  lb*'^«*tdW6Uld  hive  gone  over. 
Tbi^'bfill^^'Uii^to'My^'  d^Yrdidetatidn  whether  the  words  will 
^nrn^tiV'thtl  <*d<isbriMioft  df  Ibcf  daiighCei^s  taking  an  estate 
tail/  Aith^' tittle  of  making  the  wiH  and  at  the  testator's 
de^th^-thfe  daughter  was  unmarried  and  had  no  child.  We 
tbiwk  thetl  ttiat  the  word  '^child^  was  not  a  designatio  per- 
sonal,''bhte6ui|)r^liendbd  a  class;  and  that  this  case  is  like 
J3^/ef s  (ifjf-^tvine  to  A.,  and  if  he  die,  not  having  a  son, 
therf  iiir^iin  to  the  heirs  of  the  testator.  ''  Son"  was  there 
tabbtt  f<y*b^  nised  as  nomen  coUectivum,  and  held  an  entail. 
Othter'l:a^^^  tothe  siime  effect  were  cited  in  the  argument. 

-^Andther  question' vi'as  raised  in  favour  of  the  plaintiff, —  Second  poinu 
tbUt  the  recovery  wfets  insiifiicient  in  consequence  of  the 
esta#esf  not  beitfg  of  the  same  quality. 'But  we  think  that 
there  is  no  reason  for  making  any  distiiictifbn  of  this  sort,  > 
and  that  the  interest,  vested  iti  th^  dattgbtift  of  the  t«tgtatdh, 
wfljth^oligfcoutof  the«tffHcqnality(fr).    '      "  •  '     '   ^    '"' - 

Being  of  opinion,  therefore;  f hat  fbe^lfinght^  WAs  im^^l  ^ 

of  ah  estate  tail,  w^  tl>rnk  thtatrfbe  r^bv^rf  ^iis'gobdl  • '    ' 

•  '     •".  .*  ..    .  •-•.  -•'  ti-    ',/}'■'     I.I  '»•  ''ill'*  '«  '..J'  f'*'  I 

■•»•  ••  •        •  ■         '  '  '  iPdslea  t0''tM^4dktfe«daht.^''-N 

(ai  Cited'by  L6r#  HAle  InXfcg      !»Ji/i*ttti^«f*i&','diidkhi 'heirs  of 
vJilfeMi%,-liVeiitri^  28«.   <   i    i'  i.he0:boaTylBn^i^j(^)^i'bul»b^'''. 

if>)\fh  t«|0i«9Wft^ ^M5li*<^?!^  < .Wn?WH  IfWi?™ W,iin.tbi» estate  , 
fore  coalesce;   not  (as  has,  been      tail,  of  the  preceding  life  estate, 
sometimes  supposed),  by  the  mere      Where,  uy  reason  of  the  mterposi* 

oiU^icM^'^fUh^^tilr^' iiv  Shek^i  '  ilort  bf^'lihfUiticyhf'ld  i  dhix^' 

caicM^dialiffiifelwnDg' satisfied  fa^t  ...tb|nr8tinnr^eiiQ«lct)gcivbco«htioa'. 

w^^g.fljRi^W  ^i ^^R  ch^d  qf  .^oes  np^,  ^^^,plai:e...  .2  .Mpnv.  &. 
8.  M.  Jones  as  allimitation  to  S,      Ryl.  490  (c). 
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Rex  v.  Thomas  Andrews  Adames. 

Tn  rating  to      JLHIS  was  an  appeal  agaiosl  a  rate  for  the  relief  of  the 

liable^to'  ^"     P'^^''  ^'  ^^®  parish  of  Paghamy  Susses,  upon  the  defMidat> 

sewers-rate,      Jn  respect  of  certain  lands  Ijing  in  Pagham  Level,  which 
the  amount  of  •••  4.^.  iir^j  j 

such  rate  must  ^ere  rated  as  being  of  the  yearly  value  of  3 1^.  lAs*  JkL 

from^lie'^ydu-  "^^^  ^^^^^  ^^  Quarter  Sessions  respited  the  appeal,  and 
ation.  appointed  three  persons  to  survey  and  value  the  parish. 

The  land  occupied  by  the  defendant  was  valued  by  them 
at  506/.  per  annum.  At  the  following  sessions  the  valuers 
produced  their  valuation,  and  stated  that  they  had  valued 
the  lands  in  the  amounts  for  which  they  considered  that 
they  would  let;  that  for  the  lands  in  Pagham  Level,  (which, 
unless  protected  by  embankments,  were  liable  to  be  flooded 
by  the  sea),  an  occasional  sewers-rate  was  payable,  but 
that  iti  estimating  the  value  of  these  lands  they  had  nrade 
no  deductions  on  account  of  the  sewers* rates.  It  was 
stated  in  evidence  by  the  valuers  that  the  sewers*rate  was 
universally  considered  to  be  a  landlord's  tan,  and  that  they 
hud  never  been  called  upon  to  make  any  deductions  on  ac- 
count of  it.  The  Court  of  Quarter  Sessions  confirmed  the 
rate,  subject  to  the  opinion  of  this  Court  lipon  the  questioB 
whether  or  not  the  sewers-rate,  paid  by  the  defendant 
ought  to  have  been  deducted  by  the  valuers  in  estinatiDg 
the  yearly  value  of  the  land  occupied  by  him* 

CaproHi  in  support  of  the  order  of  sessions  (a).  The 
poor-rate  being  always  calculated  upon  the  rent  bouft  fide 
paid  by  the  tenant,  is  considered  as  an  oce^qnttum  rate, 
whereas  the  sewers-rate  is  a  landlord's  tax,  and  resembles 
the  land  tax  and  other  taxes  which  are  burthens  upon  the 
landlord,  and  are  never  deductedt  Though  this  tax  nuiy 
decrease  the  value  of  the  land  to  the  owner,  it  does  not 


(a)  This  case  was  ai^ued  in      Tenterden^CZ^lAitkdakfFwrh^ 
Easter  term   ]833|  before  Lord      and  Po^tefon,  JJ. 


The  King 
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lessen  the  profit  of  the  occupier^  who  is  the  person  assessed         1832. 
for  the  poor-rate.  So  he  would  be  if  the  land-tax  were  unre- 
deemed, yet  it  was  never  proposed  to  deduct  the  amount  of  i^. 
the  land-tax.     Outlays  of  capital  are  required  upon  some         ^'^''^s- 
had  in  draining^  and  in  other  improvements^  for  which  in- 
terest is  paid  in  the  shape  of  additional  rent,  yet  a  tenant 
could  not  claim  a  deduction  on  this  ground.    The  occupier 
ought  to  be  assessed  to  the  poor-rate,  according  to  the 
value  of  his  occupation.  The  land  must- be  rated  according 
to    its   productive  vakie^  without   any    reference    to   the 
obarges  upon  it,  wbieh  may  lessen  its  actual  value  to  the 
lMdlord% 

£ofig,  and  W,  H.  Scott,  contrd'.  The  rent  wMch  a 
lesant  pays  for  the  land  is  not  always  the  proper  criterion 
&§  Ibe  vdhie  of  the  occupation.  It  may  generally  be  con- 
venient to  adopt  this  as  the  criterion,  but  it  is  not  correct. 
Where  in  settling  the  rent  allowance  is  made  for  all  the 
iBnes  which  the  tenant  may  be  called  upon  to  pay,  then  the 
rent  would  be  a  fair  criterion  of  the  annual  value  of  the 
occupation^  Parke,  J.  It  is  not  material  whether  the  land- 
lord or  the  tenant  pays  the  rate;  in  either  case  it  diminishes 
Ae  annual  profit  of  the  land.]  That  which  should  form 
the  subject  of  the  rate  is  the  profit  which  the  landlord 
r^seeives  from  the  land*  Here,  as  the  landlord  pays  the 
hewers-rate,  it  canuot  be  said  that  his  profit  is  equal  to  the 
rent.  The  landlord's  profit  is  the  value  of  the  products  of 
the  land  diminished  by  all  the  expenses  attending  the  cuiti- 
vanion  in  whatever  shape,  and  the  burthens  imposed  on  the 
land  in  the  shape  of  rates  and  taxes.  Rex  v.  Lord  Granr 
Mle{a)f  Rex  V.  Loiifer  Mitton{b),  Rex  v.  TomUnson{c), 
Rex  ▼•  The  Oxford  Canal  Company  {d).  Rex  v.  Joddrell^e). 
This  is  precisely  the  saiAe  case  as  if  in  discharge  of  the 

(o)  4  Mann.  &  RyL  174;  9         (c)  4  Mann.  &  Ryi.   169^  9 
Barn.  &  Cressw.  188.  Barn.  &  Cressw.  163. 

{b)  4  Mann.  &  Ryl.  711;  9         (</)  10  Barn.  &  Cressw.  163. 
Bam.  &  Cressw.  810.  {e)  1  Barn.  &  Adol.  403. 
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1839.       .v,^iQU9  bimth^6>.iaivi   v^\k^\^Ayub^T^  *AbA^  topiliNke<(or 
TheHiKG     P^^^^^^S  Ui^.Jaiid^' fr^iPi4e»uvc4|i(«»Qpod«i«i;pwti«tt|of 
i».  ihiQ.I«^d.it8elfb(td  been  given /ui^  -«  >.'.u'  n  t  .k  ,:  .ir  n:.> 

Adaiiss.  .   . 

juflgiiM;iit  of  (heCQuit(a)...  '  i    ;,- :•  ..(uixi -xtt  ^m.iI^'*! 

The  question  for  th«  apinioti  of  ^iQqmi^inithi^i^im^is, 
in  effect,  whether  .(be  ocqupier  pCiU^Hl^iftniKfdi^tcipli^f.tbe 
parish  of  Paghain,  whicb  is  £abk.i^,  \m  A^i^^^imdiis 
protected  from  floods  at  a  certain  ofcawpal  ^upeaaeij  (for 
that  is  the  nature  of  the  8ewers-r«te)»  ought  ta>  be  jAt^  at 
the  same  sum  as  the  occupier  of  lands  of  similar^  quality 
and  of  equal  annual  produce,  l>iog  iu  the  sanjiie  parish*  Iftut 
not  liable  to  the  same  expense.  W^  lire  of  lOflinioMb^t 
he  ought  not.  It  is  obvious  that  the  av<ei'ag!e.  annual. "qet 
profit  of  one  description  of  land  i9..no<  ihe.saope^A.lh^tof 
the  other;  and  both  upon  principle  ami  aufh^oUy'.wQitbiiil^ 
the  rate  ought  to  be  made  in  proportion  tp  ffi^i  pKoJkU 
The  statute  43  Eliz*  c.  2,  requires  ^h«  chur«b^fkipd^oa.and 
pyerseers  to  raise  competent  aums  .by  the  taxation  of  evyirj 
oQ<;upier  of  lands  according  to  the  abilUjf  of  the  parish. 
Nothing  is  e;&pfe^ly.faicl  a^  to  the  principlaupoa  fvbich  the 
iTI^e.ifbPul^  be  niafle,  but  it  is  i^^u^plied  that  it. must  be  made 
.^i,t^.  eq^aU^^anc^  with  some,  reference  to  the  siibjeetiof 
oq9upfiM9Ur  Now  it  is  q^iite  cle^^r  itougbt  not  to.be/niade 
iff:f:o,rfling  tp  t^e  profit  derived  by  the  occapiqr  himself;. for 
i^t^t  were  sp^  tbe  rates  mv^t  vary  according  ta  the:  iiat«iffe 
qf . ^Ijie  qcqupier*s  interest.;  An  occupier  wh^  i»  t^eaant- at 
will  a,^  r^ckrent^  and  therefore  receives  a  Le^s  share  of  the 
anpn^  pf/9fi,t..of.^l\e.lan<ji  than, one  :wh9  i^  t^vant  fwyeifs 
at  ^  ^mpU  rent,  and  ^still  less  tlian  on^.whp  is  a.  tieiifttil'ia 
fjse,  simple  and  pays  none  at  aU#  Woul4  he  ratably  at  »^  less 
8um;-ra  prciposi^n.  whioh  was  neyerjet  nonbspikiiAr. 
Again,  it  is  quite  dear  that  though,  the.oocupier.asthai  per- 
son who  nominally  pays  the  tax>  it  is  in  reality  paid«fegr;Ae 

(a)  LtUfedd/e,  Ptffftf,  snd  Pattes<m,13.,  Lord  IVn^fr^,' 6:  X,  haViog 
died  ID  the  interim. 


Ttie  KiMG 

.  V,     ■ 


greater,  in  the  same  profiM^fioii'lvilPbe  ^Ve^l^s^  rettt'td  the 

owner.     Ultimately^  in  the  long  run,  this  will  always  be      Adames. 

'lih^>eM«iij  'though  wh^U  'Aie  Mi^^^i/  fdk«  a  Itertif  itio^e  or 

less  long,  the  burthen  upon  thovlahinord^  i{^'()6i9tpbi')fed  for  a 

'^r^tet'ibriile^ipel-i^  >' TM^*'beiftg-  so;  1t4b]lows;that  in 

"bi^i'W^'ttlakeiAif^itiaV  rate,  thie*  natAr^  of  ^e  oeiupitr's 

-^iikm^kMk  hi  di^re>^rtfed^  al^d  the  rate  imposed  fl<^cbKl« 

1*  Aig  tt^<iBt}iheJ  viAiil0  ^th&  srobject  of  occupation. 

^'>  ^'UsHg^'ind'  Convenience  have  established  this  value  to  be, 

tjdt'ithirt-df'the  e^tdtc  or  property  itself,  but  that  of  the 

-•|^«fEir'1vhidy'ia  or  might  be  made  from  the  estate  or  pro^ 

'*  pMyi'Akid  lis  il'wouKl  be  very  difficult  and  extremely  trou* 

'  Weydtti^*to^t)eTtiin  the  precise  value  of  that  profit,  during 

*^tR^'tin$&'^#br  which  each  rate  is  made,  and  in  casesr  of  occa< 

^«idAal"pl!Mt/^lMHh' troublesome  and  unjust,  {Rex  v.  Mir^ 

yfeW(ci)j^R«t- V.  HultDock  Copnpanyib),)  to  make  a  rate  for 

'*a^lai^e<^iim 'aftovie  rime,  anda  small  one  6r  none  s(t  another, 

'  U)[<aii'tbe  datne  lafid,  the -fide  has  b^en  to  assess  according 

'tolAie  annual  pirofit  of  the  land;'  oh  wb^e  the  prodttc^c  is 

ik)t'  matuved  in  dne  y^ar,'  tiien  upod  tfn  average  i)f  yi^afs ; 

(votn  which  profit  dedtictio^s  lire  aHo^wed'Br  all  ilic^'^pe^es 

•'tietoessary  toits^  produdibn;    It  is*  hit'tnatit^tafli'^htVhfer 

'tbe^'wbble  or  a  certain  aliquot  p^rt  of  ^hflti^et  piV>fH^dyaft^d, 

provided  ilU  lands  of  the  sahi^descifptfin'bbi^i^^ 

'«(M4)  th^  whole,  Of  opontbat  ^Vqtiioi  prbpbi^ioif ,  df  thV  py<!>  A  t ; 

tnd'tfi  prtfctif«^'it  iftStfsual  (H/id  it  is  Mo^  (fokiVbfri^tit)  Vo/  r^te 

*)M)d«  atitbe  rA^krent  MA'hith'thfejr'i^iild^pdy  tfar^  i(  lafiVdibrU, 

«r '  aovib !  'Cemin  poftioTi  <  of  H;  Wit '  ietiixx^t  'p^i\i^  a^  'hltei), 

^^\MfS^  andbatgoitfg^;  i^bxch  is,  i^i  igfi^bt,i%t7ifi^'iie^oM}Ag 

to'arplirt bPthc  irtfjprofit  oWy;  but  prbvidecitt  bfe'lfi-^  saiiie 

allqb^ipitft'ib'iiU  ^e^sfes, it  m^es'iio'diffe^yftda  '  Ta/tlier,. 

if}lwns0bJ«Ot)of  6CCi|ipbtibh''l^  of  a  ^^rlihubte  t)atUre/or 

4ri*]nA-eiiBiai|  ihhual  expense'to  sisdut^  its  e^^i^enc^,  an  'ftlib>^- 

ance  opgl{t  tobe made  on  that  accpunt;  fpr  the ^o/js/ annual 

(4)  tO.East,  819.     .  .  (^)  5Maale&.Selw.d94. 
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ptofil  is  not  the  net  ammal  profit;  a  part  moat  he  set  aaida 
The  KiKa     ^^  ^^  restoration  and  mainteimitce  of  the  suhject  of  oeca* 
9'  patioa.     It  is  on  this  principle  that  boildings  have  been 

permitted  to  be  rated  at  lesa  in  proportion  than  arable  and 
other  land.  The  cases,  especially  those  of  a  more  receart 
date,  in  which  the  principle  of  rating  has  been  more  fally 
discnssed  and  considered,  wilfbe  found  to  have  established 
this  rule  of  rating,  which  is,  in  other  words,  that  all  lands 
are  to  be  assessed  in  proportion  to  the  net  rent  which  a  tenant 
at  rack  rent  wcooM  pay,  he  discharging  all  rateS)  charges, 
aad  outgoings.  It  aMy  be  sufficient  to  refer  to  the  following 
authorities  in  support  of  this  position :  Rex  v.  The  jBimini;- 
ham  Gas  Light  and  Ceke  Company  (a),  Rex  v»  Hull  Doek 
Company{b)yRex  v,  Attwood  {c),  Rex  v.  Trustees  of  the  Ihtke 
of  Bridgewaier  {d)f  Rex  v.  Tomlimon{e),  Rex  v.  Lomef 
Mitten  (/),  Rex  v.  The  Oxford  Canal  Company  (g),  Rex  v. 
Joddrellijk).  It  renMins  only  to  apply  the  principle  to  die 
paasoBt  ease,  and  there  can  be  no  difficulty  in  saying,  that 
land  which  requires  some  occasional  expenditaare  to  pre- 
serve it  from  being  damaged  by  water,  aad  to  make  it  as 
productive  aa  it  is,  would  let  for  less  rent  than  similar  land 
whieb  requires  none,  the  tenant  defraying,  amongst  others, 
that  oceasional  expenditure.  In  other  words,  the  net  aver- 
age  annual  profit  of  both  is  not  the  same,  and  consequently 
the  rate  ought  not  to  be  the  same.  In  the  eourse  of  the 
aifpiment  a  question  was  asked,  whether  land,  of  which  the 
Land-tax.         land*tax  is  redeemed,  ought  to  be  rated  higher  than  land 

of  the  same  quality,  which  is  still  chargeable  with  Cbe  tax. 
The  aoewer  ia^  diat  it  ought  not;  the  annual  net  profit  of 
both  is  the  same,  though  such,  annual  profit  in  the  latter 
oase  18  liable  to  a^  tax,- from  which  it  is  by  law  exempted  in 
the  former*  The  rate  in  the  present  case  must  therefore  be 
amaaded.    I  must  add,  that  this  is  the  judgment  of  myself 

(#)  1  B.&C.506;  9  D.&R.7S5.  (e)9B.&C.ia3;  4M.&B.  \ei9. 

{b)  3fi.&C.516;  5D.&R.359.  ^)  Ibid.  810;  4M.&^R.  711. 

(c)  6B.&C.277;  9D.&;R.328.  (g)10B.&C.163;  5M.&R.100. 

(<0  9  B.  at  C  08;  4rMt^  E,  148^  (A)  1  Bani**«t\AM.  40Si 
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and  iBj  brollMro  LUikdah  wA  p0tte9tm,  who  heard  the         t89?. 
affmneal ;  liord  Ttnierdm  w«b  of  a  iKflbrent  opioioiiv  ruK 

Tavnton,  J.  thes  said,  that  he  concarFed  in  the  jad^      Aoairs. 
aeot  delnrered. 


Roots  v>  Lord  Dormer. 

OASEly  for  a  second  distress  upon  growing  crops,  pur-  Where  upon  a 
chased  hy  the  plaintiff  aader  a  former  distress  upon  the  of  mwtns 
saoM  tenant    At  the  trial  before  Gatehe,  3.,  at  the  Bucks  crops,  A.  pur- 

ch&seft  sever&l 

summer  assizes,  185?,  it  appeared  that  the  plaintiff,  at  a  lou  for  prices 

sale  under  the  former  distress,  had  purchased   four  lots  respectively 

under  SO/., 
under  certain  written  conditions.     The  aggregate  purchase-  but  amounting 

money  was  38/.,  but  no  one  lot  was  sold  for  as  much  as  '",'^f  ®fS7* 

gate  to  88/., 

20/.     And  on  the  same  day  the  plaintiff  and  others  signed  the  sales  to  A. 
the  following  agreement,  written  at  the  foot  of  the  condi-  by%n^ti«^^ 
tions  of  sale,  and  unstamped :  stamped  me- 

'*  We  do  hereby  consent  and  agree  to  become  the  pur-  signed  by  A. 

chasers  of  the  lot  or  lots  specified  in  the  annexed  catalogue  ^"^  others, 

.  .  purporting 

of  sale,  set  agamst  our  names  respectively,  accordmg  to  the  that  they  agree 
terms  mentioned  in  the  foregoing  conditions.     Witness  our  J?  ''^  ^^ 
hands  this  8th  day  of  March,  1830.  spectivelvset 

(Signed)         W.RooU.    Lot.  57.  59,  60.  66/' g^**f„V 
With  other  signatures.    Verdict  for  the  plaintiff.  der  the  terms 

of  the  condi- 
*  tions  of  sale. 

Storks,  Serjt.  now  moved  for  a  new  trial  (a).  This  in- 
strument is  an  agreement  for  the  purchase  of  an  interest 
in  land  of  the  value  of  more  than  20/.,  and  was  therefore 
not  receivable  in  evidence  without  a  stamp.  It  is  true  that 
the  lots  were  separately  knocked  down  to  the  plaintiff,  at 
prices  under  20/;,  but  there  was  no  contract  until  the  agree- 
ment was  signed,  and  this  was  an  agreement  for  the  pur- 
chase of  all.  The  written  agreement  was  the  only  evidence 
of  the  contract. 

(o)  Ob  the  second  day  of  Hichaelnias  terat^  tS9ft, 


Kocrrs 

^\ 
Lord 

,  Dormer. 


There  is  ^' s^tiaf^ee  tibnt^adt'oH '6sl<<h  lb'('.' >Su(>poa^W.^^t( 
had'ptireba^eil  severaHotk/and'had'si^tied  ^this  dg^ttiertt; 
ai)d  afterwards  had  neglected  to  toaiply  'kiiU  thle'tohdltidn's' 
of  sale  as  to  one  lot,  how  WoulA  you  have  ddclared.^  Not* 
upon  the  agreement  as  an  entire  contract'  fcyr  all  'tHe'lbttr' 
purchased.  The  agreement  is  separate  ds  Ib^  tliie' lots/  ated' 
also  as  to  the  several  parties  to'it.     '      '    "  '"  '  "  ''  "''* 

RiiliWfUW(«^J'  'i 

(«):  Parke,  Taunton^  and  PcU-  ^A^  1  Esp.N.P.C.150$  Hodgfn^ 

teson,  J  J.  V.  Le  Bret,  1  Campb.  233;  /ames 

(b)  Vide  Poofe  v.  Shergold,  2  v,  Sftorc,   1   Stark.  N.  P.  C.  426 ; 

Bro.  C.  C.  U»,   1  Cox,  273,  6  Sugd.  V.  &  P.  8th  ed. 
Ves.  676,  &  C;  Cto/i^cri  r,  Grj^- 


{•i )  '  1 


Ckossfield  and  another.  Assignees  of  Brosteb,       ,. 

V.  Stanley  (c). 

A  judgment  ASSUMPSIT  for  money  had  and  received  by  the  late 
on  a  warrant  sheriff  of  Cheshire  to  the  Use  of  the  plaintiffs  as  assignees, 
not  within  the 'At  the  tfial  before  Lord  Ijyndhurst^  C.  B.,  at  the  Cheshire 
protection  of    sumtiiei^  assizes,  1832,  the  following  facts  appeared: 

X      WW  m   4",  C*     '  J  ', 

S.7,  and  there-     '9th  April^  183 1  •    Broster  executed  a  warrant  of  attorney 
fore  IS  within    \^  QK^'^h*M., 
the  108th  sec  ^^  *^*^&^' • 

tion  of  6  0.4,      6ih  February,  ^B39.  Siringer  signed  judgment,  aiid  issued  - 

^'in'assumph,   «  testatum  fi.  fa. 

sit  for  money  g^h  Feb.  The  sheriff  levied. 

had  and  re-  ^^       .  . .  '^.    . .   ^  .        .        . 

ceived  against*      l£tb  Feb. ' J3rQ«^«r  committed  an  act  of  bankruptq^. 
lio.l!"lL*"'       14th  FcJb.  The  sheriff  commenced  the  sale. 

recover  tne  ^     '  •    •      «j         ' 

proceeds  of  a         15th  Feb.  Ine  sale  being  nearly  concluded,  the  sheHff 

sale  under  a  '•  --    ■    •    .  .i  <      »i..       ^-  •^  t  ..     . 

fi.  fa.  issued     received  »otice,^lwli.i?rpi4er.fead  cwuwittqd  an  act  pjf  bank-  , 
upon  a  judg-    ruptcy,  and  tihat  a  docket  hod  been  struck  against  hii»* 

ment  not  pro- 

tected  by  1  Cc)  This  case  was  argued  and  determined  at  the  commencement  of 

ir.  4,  c.  7, 8. 7,  Michaelmas  term,  1832. 

the  plamUff  '        •  '•"     ' 

was  held  liable,  where  notice  of  aa  act  of  bankruptcy  committed  befc#^  the  sale,  attd 

of  a  docket  struck  thereon,  was  given  to  him  when  the  sale  was  nearly  completed,, aftec  . 

which  he  received  the  proceeds  and  handed  them  over  to  the  executioa  creditor. 


6$0 


i8da. 


Croufirld 
StAHLtr. 


SfPfig^^i  tQ  ;c£coi(^f  )»[bijcb  fr9n,L  th^  shwiff  thi?  actioif 
w^p,|[^^9l4ght  ,Fflr  thp  (Jf|f/8n(J^ijt  j^  vt;s  coiftendpd  that  this 
e}i;ecj4^9A  was  protected,  by  the  7th  sjBc(|ioii  of  1  Will,  A^^ 
Cf,  74^)9  'Af^i  ^Uo  ^9>t  the  ab^riflT  Qot  having  received  the 
iic|t)pe,nYiti|  tt^.sale^.vya/i.neacly  coippletecj,  he  waa  not  liable, 
'Eof^th^^fl^jf^tlffs/lLt  >i:a^  cpjit^nded  that  the  cuse  fell  within 
the  108th  section  of  6  Geo,  4,  c,  l6(jb),  and  upon  the  other 
points tbp.csi?^  oi.Notley  v.  Buck{c)  was  cited.  The  learned 
Chief  Baron  being  of  this  opinion,  directed  the  jury  to  find 
their  verdict'  for  the  plaintifFs,  (which  they  accordingly  did,) 
but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit. 


Jones,  Seijt.  now  moved  accordingly.     This  question  ^mt  poinc  • 
turns  upon  the  meaning  of  1  WilL  4,  c.  7,  s.  ?•     The  in-  Protection  of 
tention  of  that  act  was  to  protect  all  judgments,  as  well  i  |p,  4  ^^  / 
those  on  warrants  of  attorney  as  those  particularly  named  in  ^*  ^* 
the  acf^  unless  obtained  by  collusion  for  the  purpose  of  - 
fraudulent  preference;  and,  therefore,  as  the  plaintiff  has 
not  shewn  that  the  warrant  of  attorney  was  b  frandulenl 
preference,  and  the  judgment  upon  it  collusive,  the  case. 
comes  within  the  protection  of  the. act.   A  second  point  4sy  Seqond  point: 

whether  the  sheriff  is  liable  in  respect  of  sales  made  before  ^i^hi%of 

sbenn^ in  re-'. 
he  received  notice  of  the  bankruptcy. .  Notlejf  v.Jiuok  was  spect  of  acts 

cited  at  the  trial  to  the  contrary;  but  this  case  is  different,, ^°[!^^**^'® 

because  there  the  notice  ,waa  given  to  the  sheriff  h^fy^^.wy  bankruptcy. 


(a)  Which  recites  the  108th  sec- 
tion of  the  6  Geo,  4,  c.  16,  and 
enacts  ''  that  ao^Jtidfi^ment  signed  ' 
or  execution  issued^  after  .the  pass*-.  . 
ing.of  tlfis  act.  oaa  cognovit  actio- 
nem; signed  after  declaration  filed 
or  delivered;  or  jtidgih<int  by  de-' 
fault,  coaftsiioB^  or^ahtl  diojti  ac-> 
cording  to  the  practice  of  the  Court, 
in  any  action  commenced  adverse- 
ly, and  not  by  collusion  for  the 
pui'p^se  of  fraodoleKt  preference, 
shall  be  ^deemed  or  taken  to  be 


within  the  said  provisions  of  the  1  W,  4,  c.  T, 

said  recited  nctr  '       •'  I  ^i''      8.7.' 

•'  (6)><Wbioh  pra«tdeat  i^kUt  .rto  6  G.  4,  c.  16f 

cjRtdi^ori  .t))Oug}\i'for,a  Y&)p^l<i  *•  ^^' 

consideration,  who- shall  sue  out 

execution  upon  any  judgment  ob- 

tmned  by  d^fddH/cOrtfesfilibA',  of-rri)  > 

dmn,  j^Ali  Avail  :himstlfi^f  ew^. 

execution  to  the  prejudice  of  other 

fair  creditors,  but  shall  be  pnid 

ratably  with  such  creditors.*^ 

(c)  9  Mann.  &  Ryl.  68;  S,  C.  « 
Bnm.  &  Cressw,  160. 


nn 
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sale  had  been  made,  whereas  here  the  sale  had  continued 
for  nearly  two  days  before  the  notice  was  given.  In  Balme 
V.  Mutton  {a)  it  was  held,  that  a  sherifT,  who  under  a  writ 
of  fi.  fa  seizes  and  sells  goods  of  a  bankrupt  before  com* 
Biissioni  but  afiter  an  act  of  bankruptcy,  without  notice  of 
the  act  of  the  bankruptigr,  is  not  liable  in  an  action  of  tio* 
Ter  (6)  at  the  suit  of  the  assignees. 


Pabrb,  J.(c) — There  is  no  difficulty  in  this  case^  when 
the  two  clauses  are  compared.  This  is  a  jvidgmenl  upon 
a  warrant  of  attorney,  not  a  judgment  on  a  cognovit  actio- 
nem after  declaration  filed  or  delivered,  nor  by  defisult, 
confession,  or  nil  dicit,  to  which  alone  the  enactment  of 
1  WilL  4y  c  7,  s.  7,  applies,  and  therefore  it  b  not  widiin 
the  protection  of  that  section.  The  defendant  seeks  to  add 
words  to  the  106th  section,  which  would  Kmit  its  operation 
to  those  cases  only  where  the  judgment  has  been  otitained 
by  collusion,  for  the  purpose  of  fraudulent  preference. 
The  proviso,  I  think,  is  general,  and  applies  to  this  case. 
With  regard  to  Babm  v.  Huiton^  it  is  not  necessary  to  em- 
banrass  ourselves  with  that  at  all.  That  was  in  trover; 
this  is  in  assumpsit  for  money  bad  and  received ;  and  the 
money  was  received  by  the  sheriff  after  he  had  notice  of 
the  bankruptcy. 

Taunton  and  PattbsoNi  J  J.  concurred. 

Rule  refused. 


(sk)fl  Grompt. &  Jtonr.  Ifti  AC. 
2  Tyrwhitt,  17. 

(h)  This  esse  hat  since  been 
Of  errttlcd  in  the  Court  of  Exche- 
qner  Ohamber^  vMs  1  CnrnipU  & 


Mess.  9A%  %  I>nHiitt,  6t0.,  0 
Bingh.471|dMooralcScott,1,5.C. 
(c)  Denman^  C.  J.  had  not  at 
this  time  taken  his  seat  on  the 
bench. 


CA8E8  IV  THS  king's  BENCH.  871 

Sturch  v.  Clarke  and  others. 

L/ASE.     The  d«dsratioo   alleged    that    the    defendant  In  actaoai 
wrongfully  and   maliciomfy  took   and   dutraioed  c^rtoia  ^SSTwid'coo.- 
cattle^  goods  and  chatteU  of  the  plaiaUffy  for  and  in  (he  stables,  no  de^ 
name  of  a  distress  for  141/.  1^.  SnI.,  pretended  and  alleged  sal  andcopT* 
to  have  been  duly  rated  and  assessed  upon  the  plaintiff  for  of  warrant  is 

.  necessary,  if 

tb^  relief  of  the  poor  of  the  parish  of  Hadeuhanii  and  to  no  action 
be  '\u  arrea^  and  unpaid,  and  being  of  much  greater  value  ^^^^^  ^^^^ 
than  141/.  l£s.  8d.,  to  wit,  of  the  value  of  700/.,  and  thereby  the  party  issu- 
took  a  gr^tj  unreasonable,  and  excessive '  distress  for  the  |^|^  ^  ^^^ 

said  141/.  Iftf.  S^  An  action 

At  the  trial  before  Gateleg,  J.,  at  the  la»4  Buciunghtai  sonable  and' 
aseifses,  it  appeared  that  the  defendants,  of  whom  two  were  ^^^^^^^j^*^  dis- 

^    ,         .  ,  tress,  for  poor- 

the  overseers^  and  the  other  an  auctioneer,  under  a  warrant  rates  alleged 
of  distress  ip  the  common  form,  signed  by  two  magi#»  to  i^e^ue*^ 
trafeesi  seiz^d^  for  poor-rates  ataounting  to  141/.  I9s.  &/.,  properly  laid 
g(^ds  valued  at  649/*    Fpr  the  defendants  it  was  objepted  ^^  ^^c\^  ^n 
that  a  perusal  aqd  copy  of  the  warrant  sbguld  have  been  action  malice 
den)aodedi  pursuant  to  £4  Geo.  2,  c.  44,  s.  6.    The  jury  proved. 
found  a  verdict  for  the  plaintiff,  damages   10^,  and  the 
learned  judge  gave  the  defendant  leave  to  piove  to  enter  a 
nonsuit,     In  Michaelmas  term,  1832j 

Biggi  Andrews  moved  for  a  rulf  to  shew  cau«e  why  a 
nonsuit  should  not  be  entered,  or  a  new  trial  had,  or  why 
judgment  should  nqt  be  arrested. 

Two  of  the  defendants  in  this  case  acted  as  overseers.  First  point: 
under  a  warrant  from  the  magistrates.  They  were  ther^  ^"^"*  * 
fore  entitled  to  the  protection  of  24  Oeo,  9,  c.  44t  6»  6,  9nd 
before  an  action  could  be  maintained  against  them  a  de- 
mand of  the  warrant  should  have  been  mades  NuHingy^ 
Jackson  {a),  Milward  v.  Coffin  (b).  This  is  requisite  even 
if  the  warrant  be  legal ;  Harper  v.  Carr  (c).  Price  v.  Mes- 
sen  er{d), 

(fl)  Bull.  N.  P.  S4.  (c)  7  T.  R.  871. 

(6)  2  W.  Bla.  1S30.  (d)  2  Bos.  &  Pall.  158. 


1832;  The  learBcd  jwdge  did  not  ktaiee  il  4o  iheijUi;  Ii91.<oIhv 

^"^^''^^      sider  whether  malice  had  been  proved,  i  {Plir|^^  J*r^ij«^i 

9.  not  necessary  there  should  be  malice;  all  that  is  requisite 

Clarke.      ,-3^  ii^i  i^j^  jy^^  ghotjtld  be  satisfied  Ihat  m4re  was  taktti 

NeTtrir"^'   than  w«is  reasonable (<i).  .  .    ^:  ..  i    tr^ 

Third  point:         The  declaration  alleges  that  the  distress  wajr  nUide  4ar. 

Arrest  of  judg-  money  pretended  and  alleged  to.  have  been,  duly  sated.;  ^' 

is  not  admitted  that  there  was  any  rate  fc^,whic)i  (lie.dis-s,; 
tress  could  be  made,  and  if  there  was  no  legal  right  to 
distrain,  the  action  should  have  been  in  trespass. 

First  point :  PARKE,  J.(&). — This  is  an  action  for  an  excess  in  the  exe- 

cution of  the  warrant.  The  warrant  contemplates  the  pos- 
sibility of  the  officers  taking  a  reasonable  quantity  of  goods, 
which  might  be  more  than  sufficient  to  satisfy  the  rates, 
and  in  that  case  directs  the  overplus  to  be  paid  to  the .p^lgKi 
on  whom  the  distress  is  made,  but  the  alfegation  in  fiie 
declaration  is,  that  the  defendants  took  an  unreasonable  ' 
distress.  The  words  of  the  act  are,  that  no  action  shall  be 
brought  for  any  thing  done  in  obedience  to  any  warrant, 
not  in  pursuance  of  the  warrant.  The  act  can  never  apply 
to  a  case  where  the  justices  could  not  be  made  parties ; 
Bell  V.  Oakley  (c).  Milton  v.  Green  (rf),  shews  the  distinc- 
tion between  the  cases  in  which  the  magistrate  may  be 
joined  as  a  wrong-doer,  and  those  in  which  the  warrant  is 
regular,  but  the  officer  has  exceeded'  the  authority  given 
by  it. 

Third  point:         Whatever  might  have  been  the  case   upon  demurfer, 

I  think  that  the  whole  declaration  does  amount  to  a  coip- 
plaint  against  the  defendant  for  an  excessive  distress;  and 
in  the  present  state  of  the  proceedings  it  is  sufficient.' 

First  point :  Taunton,  J. — I  am  of  the  same  opinion,    'the  ^otds 

(a)  And  see  Mitchell  v.  Jenkins,         (e)  2  Maule  &  Selw.  359.    And 

'     pott,  vol.  ii.  SOI.  see  Colioa  ▼.  Kmito^,  pofff^yfd.  v- 

(6)  Denman,  C.  J.  had  not  at  399. 
this  time  taken  his  sea(,  (d).  5  East,  338f 


uv^*' :i\my\}terehf  tDofeagrc^Vimr^tonaU^  indeicessite 
disti^a,^  imply  that  tome  tate  WHS  du«. 

■PATTEfiON^  J, — I  am  of  tbe  same  <)j»iiiSon.  Tlie  plain- 
tiff might  waive  tbe  trespass  and  declare  in  xase;  Braos-* 
cdvA  Vi  Bridget  {a).  At  ail  events  I  think,  that  after  veA*- 
diet  tbi^  dectai^tibn  may  be  considered  as  complaining  of 
an  e^cessivie  distress. 

Rule  reftised. 


6P 


1839. 


SxtnicH. 
tr. 


J- , 


(fl)  2  Dowl.  &  Rvi.  256;  1  Barn.  &  Cressw.  145. 


GfiBBN  and  others  v.  Mitton,  Gent,  one  8cc. 

%^ AMPBELL^  S.G.  had  obtained  a  rule  nisi  to  amend 
the  bill,  issue,  and  record  in  this  case,  by  inserting  a  count 
in  detinue  in  lieu  of  a  count  in  trover,  and  by  adding  a 
count  m  debt.  The  affidavits  filed  by  the  plaintiffs  stated, 
that  the  action  was  brought  for  the  recovery  of  certain  title 
deeds  on  which  the  plaintiffs  had  lent  money,  that  the  bill 
was  drawn  in  trover  by  a  special  pleader,  but  the  plaintiffs' 
attorney  had  lately  been  informed  that  it  ougti  to  be  in 
detinue,  and  that  the  object  of  the  parties  was  to  recover 
the  title  deeds.  It  appeared  from  the  defendant's  statement 
that  this  action  was  commenced  in  Hilary  term,  1831,  that 
the  plaintiffs  were  then  aware  of  all  the  facts  of  the  case, 
and  that  they  had  given  a  peremptory  undertaking  to  go  to 
trial  after  Easter  term,  1832.  This  case  was  argued  in 
Michaelmas  term,  1832. 


After  a  lopse 
of  seven  terms 
the  Court  re- 
fused to  per- 
mit an  nroend- 
nient  by  alter- 
ing a  count  in 
trover  for  title 
deedS|  into  a 
count  in  de- 
tinue,  adding 
a  count  in 
debt. 


Sir  Jami$  Scarlett  shewed  cause,  and  cited  Levett  v. 

.•    '  ,      .      • 

Kibbletokite  (6). 

9  • 

^ompbeHf  S,  G.  contri,  submitted  that  justice  would  be 

(P)  |S  Taunt.  483. 


074 


lafti. 


Orbsv 
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done  by  granting  the  application,  and  that  the  defendant 
could  not  be  prejudiced. 

By  the  Court  (i). — Were  we  to  grant  this  application 

and  make  the  rule  absolute,  we  should  establish  a  very 

inconvenient  precedents    The  circnmstances  in  LeveU  v. 

Kibblewhiie^   where   assumpsit  was   chained  intp.debt* 

were  very  different.  .  .   , 

Rule  discharged. 

(a)  DeuMon,  C.  3,^  Parke,  Taunton,  and  PaUe$on,  JJ« 


Where  power 
is  given  a  ma- 
gistrate to 
commit  by 
issuing  forth 
their  warrant, 
(as  under 
5  Oeo,  4, 
c.  18, 8.  H,) 
such  warrant 
must  be  in 
writing;  and  an 
imprisonment 
without  a  war- 
rant, except 
durine  the 
period  neces- 
sary to  prepare 
the  warrant,  is 
illegal. 

The  irregu- 
larity is  not 
cured  by  a 
warrant  of 
commitment 
drawn  up  on  a 
subsequent 
day,  dated  as 
of  the  day  of 
ihe  commit* 
ment. 


Hutchinson  v.  Lowndesi  Hall,  Radford^  and 

Broad. 

Assault  and  false  imprisonment.  Plea:  not  guiltj. 
At  the  trial  at  the  Cheshire  summer  assizes^  1832«  before 
Lord  Lyndhurst,  C.  B.  the  following  facts  appeared  : 

23d  May«  1S31.  John  Cotterill,  a  labourer^  applied  to 
the  defendant  Hall  to  summon  the  plaintiff  for  l/.  45.  Gd. 
alleged  to.  be  due  to  him  for  a  week's  wages  for  work  done 
in  Congleton.  Hall  granted  a  summons  requiring  the 
plaintiff  to  appear  the  same  day  before  the  justices  of  the 
borough  of  Congleton.  The  plaintiff  appeared^  in  obedience 
to  the  summons,  before  the  defendants  Lowndes  and  Halt, 
two  of  the  borough  justices^  when  Cotierill  swore  to  the 
truth  of  his  complaint.  The  plaintiff  stated,  that  he  acted 
as  agent  and  not  as  principal :  the  complainaiit  said  he  knew 
no  other  person  iu  the  transaction.  Lomftdes^  (w|io  was 
mayor  of  Congleton)  ordered  the  plaintiff  to  pay  ]/.  4^«  6^, 
and  25.  Gd.  for  the  summons,  8cc.^  whjch  the  plaintiff 
refused  to  do.  He  was  then  asked  if  be  had  any  gppcjs 
within  the  borough  upon  which  the  money  might  be  levied, 
and  upon  his  answering  that  he  had  none,  was  at.  once  by  a 
verbal  order  committed  to  the  borough  gaol  for  one  molrtli, 
unless  he  should  sooner  pay  tlic  wages  and  costs^  This 
order  was  executed  by  the  defendants  Radford  and  Broad, 


'HUi^Utik  tfM  ^l^f  bf  tli6'b^dUgb,  and  the  plaiotiff  t^-        W&z. 
tiDued  in  the  gaol  from  the  eveninff  of  ibel^Sd  of  M&y;iMitil  ,  '^••^V  . 
the  mtn  of  the  same  month,  upon  which  day  the  wages  and  «. 

•fcttk^'^^^te  pikld.  '  Lowirias 

,     '^  and  othen. 

"dlst  Mhy;  'rSdl'.  Ijmndes  was  served  with  a  notice  of 

ac^idniWd  a  (;opy"6f  the  warrant  bP  contmitment  was 

Utliiai^d^d  of  W6 'constables.    At  this  time  there  was  lio 

warrant  of  comn^itment  in  writing,  but  such   a  warrant 

dated  d3d   May    was  subequently  made   out  and  signed 

by  Loiondes,  n  ct^pj  of  which  was  delivered  to  the  plaintiff 

on  the  4th  June. 

It  was  argued  at  the  trial  that  the  commitment  without 

a  ttiftrant  in  tprjiing,  iwas  illegal;  and  the  learned  chief 

baron  being  of  that  opinion^  directed  the  jury  to  return  a 

verdict  for  the  plaintiff,  with  leave  to  the  defendants  to  move 

ibr  'inon^uit  upon  this  point. 

M.il    HJ    .'\         * 

m 

Cottih'ghd^n  how  moved  accordingly  (a).  The  magistrates 
I/ad  'jurisdiction  in  thi9'case  to  order  the  payment  of  the 
wqges  abd  costs^  aiid  under  the  5  Geo,  4,  c.  IS,  s.  2,  th^y 
\Vere|  upon  the  confession  of  the  party  that  he  had  no  goods 
withiti  the  jurisdiction  upon  which  the  wages  and  costs  couTJ 
be  levied,  empowered  to  commit  to  gaol  (A).  [P«rA:f,  Jf. 
I^ere  hiust  bea  warrant  in  writing.]  It  does  not  appeaV 
io;^(l^  necesiipry  that  thp  warrant  should  be  made  out 
pl-evjbiisTy  to  ttie  commitment  to  prison;  it  is  sufficient  if 
]t'*be  tti^cle  put  witbm  a  reasonable  time  afterwards.  A 
coiit^df/ork' rfeid  not  be  drawn  ui>'^t"llit  time  of  Ihii  actual 
doiiyi<fiii6f},  '"^Miissdy  v.'  Jo'hm6n{c)jGray  v.  'Gookson{d)^ 
"BhsthiV  CA\eid(lS)\  "  If  the'jlmydictlon  if^h^  Coiirfbe 
1iltoV,4he"'Aiailhg  out'  of  the'^i^arrant'  in  writtng  is  oiity 

Waiter wffont\(/)."  ^    '      ■       •       '•     -      ...... 

|)li/iL    'J  .'J    iL'«     '    ''  ■••       v'"     '    '  '        I  I  •■•1'     -  <',.■    •<     ■        «     .j    !• 

(a)  In  Michaelmas  term,  1832.  (o)   1^  East,  6V. 

-  <li^  «*tf'-^iimWW  ^.'Pfmlei*,"'    •(rf)ltt'Ett8t,  13.    • 
IIMmni.  4i«  %li  lOO^'T^Banw  ft    -  r  («)  ift.'DofrL  k  ilyl*  S68$   8 

Mann.  &  RyJ.  293,  .9  Bam.  &  (/)  See  P<f»pro»c  v.  JoAw,  oa/tf, 

Ci^essw^ek''^"^       ^  S76: 

xx2 
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Parke,  J.  {a). — ^There  ought  to  be  no   rule.      The 
^-  >«—      < Aatlile bats.tit  «hall beiawM  for.  dici.paitiiesi'^ (b  MsueioMi 

.HUTCHJITBON  . 

V.         itli«ir  wanrant'lorJcitoniittiog^'^Cle  offetockA  aud.koiflpro- 

and^  th  ^      vided  that  the  amount  of  costs  and  charges  9hali  be>G|»tified 

,,,   inthewarranU^   The  statute^  tl^ereforej^ directs ther£CuiuBk- 

ment  to  be  by  warrant  hi  writinff.  In/faiofciWjPieaa  of  the 

Crown  (b),  it  is  laid  down  that  a  cpmnntuient  must  he  in 

.writing  under  the  hand  and  seal  of  the  lustice  .committing. 

ISO  doubt  the  party  might  have  been  committed  to  custody 

.whilst  the  warrant  was  in  course  of  being  made  out.  but 

•    that  IS  not  the  present  case.    The  authorities  cited  9^^  cases 

of  convictions  which   do^not  resemble  the  pre^nt  case, 

.which  is  more  like  the  case  of  a  fieri  facias.  .  It  might  as 

w.^11  b^  said  that  a  sheriff  could  seize  goods  ^  under  ^Afa. 

the  writ  not  being  made  out  until  afterwards,  as  tnat  a 

magistrate  may  commit  to  prison  without  a  warrant  being 
^     .  ,  ^'        *        ...    •  t^K  )T     iioir 

at  the  time  made  out. 

■ 

Taunton,  J. — ^The  warrant  is  not  mere  matteY '6f  Wnn, 
The  law  of  England  Will  not  tillo^  the  liberty  bfthe  '^uAjkt 
to  be  abridged  lighily.  The  party  committed  is  d^jpriV^df 
the  advantage  of  a  habeas  corpus  during  the  interval  6'etWb)en 
.  his  commitment  and  tlie  drawing  lip  of  the  warrant/ Tdfttb 
gaoler  toxAA  make  no  return  to  such  a  writ. 

*  'PA'Cf&MHy  J.f—i  eAtii^ly  agree  With  the  i^ebt  of  the 
Cotirt  '-  Tlie  8tattfft€)  requires' thbt'the'commitintenMfhalbte 
bf^baHhnt;'%\k\f(^  I  chink/lobkitig  iM  the  aet;>  eMiuif  wieate 

•  ••  '-'  '"■       "''•'■      •••'•'•    ''^  •    ■'".  Rul6>i«Aitedtc)yf' 

,  .(«)  penn^f  C.  J.  had  not  at  law,  and  according  to  the  Jjaw  }fi 
tills  time  taken  his  seat.                   '    ihe'lahd/tlfts^  CtftidU^oUk  ftM^m 

(0)  IkMik  jf,  d.  16,  s;  Id.  heteu)ilNi  lb  1bllt>w<i>dai;^fl||Jbias 
•    (c) .III' liift.  dQiQsneiltaffy  : upon    swansiut  Q»fiiHflm«|«Mf|litHlM»^ 

the  words  ''p^riegeiQ  terrte/'  in  that, must  be  in  jpritinf  under  fit 

Magna  Charta,   lord  Coke  says,  hand  ani  teaL^  *  kinstb3.    And 

^*'Mow  seeing  that  no  mbn  cati  see  Com.   Dlg^/Abpi^^qkfdt 

'be- takflD^  arrsetedy  atcacbed  or  ^H.'6)f.       y^.   ,Mr<  )()if;tih^-i9H 
imprisoned;  but  hy  due  procei^  f^f  .      ^ 


I 


189)3. 


• ' firsts  fisr  liirf  tf life's  bt^eft.'  '^y 

•ill  r        ;illJi     «'il    '"I        f     lii:»:.t.      .•♦.I'l        .    .       I  .*''!• 

iJKfel'  ft)r  penattiVs,  on  tfee  statute  of  1 3  Eliz.  c.  5,  s.  3(a\  The  assignees 
vl)  1.1  I'l  J  J  ^»'    ^  X  ,  vV^l        vf         .'    *  .'     t         "1.1      of  an  insolvent 

brought  by  the  plaintiffs^  as  the  parties  grtevea,  against  the  are  entitled  to 

defendants,  for  wittHigly  and  willingly  puttmir  m  ure,  avow-    .    ^r  penai- 
i^iiJlimuio ).  ...iJ^JiL      "Vi  ;->;.,-'      i*       ,  •  •    ,  ties  under  the 

tng.  maintaining,  Justifying,  and  defending  a  fraudulent  and  is  EUm.  c.  5. 

coyenous  conveyance  of  lands  of  the  defendant  Harrison  to  !l^!:"^  "    -^ 

jMif  ^tifo  ;|v»jj.    .   ■    ..    •  ,       ^  ^  parties gneved 

ttie  'defenaant  llarrold,  with  intent  to  delay,  hinder,  and  oy  a  fraudu- 
aeiraua  the  creditors  of  Harrison.     The  action  was  tried  ance^f  the" 
Ibetoxe  JSo^anquet,  J.  at  the  Stafford  suratner  assizes,  1832,  insolvent's 
when  a  verdict  was  found  for  150/.,  as  the  annual  value  of     xhe  penalty 

the  rand,  and  500/.  beins  the  consideration  named  in  the  \^^  ■  iraudu- 

.     ti  ,(i   ..'.■•,       **  ,  ,  lentoonvey- 

convevance,  both  which  sums  were  claimed  in  the  declara-  nnceof  iand 

iion.     Leave  to  move  for  a  nonsuit  having  been  given,  delay  to'cre^ 

ditors,  is 

111  !f?i^AO{<.QOva(  qioved  to  set  aside  the  verdict  and  for  a  new  ^^^iqo  ^qU 
jtf:j^,9r  ;i4>opsuit,  or  in  arrest  of  jurdginent.    The  assignees  without  re- 
(C^i^Qt  n^tintain  the  action,  as  it  must  be  brought  by  the  party  consideration 
grieved  by  the  fraudMlent  conveyance.    The  assignees  re-  "*™®d  m  the 
l^^ent  tlie  insolvent,  who  is  one  pa^^  to  the  conveyance,  (the  measure 
and  cannot  in  such  representative  character  maintain  an  [L  |„  |j^ 
action  for  penalties  against  the  other  party  to  the  convey-  case  of  cove- 
•«tic6«.  TJien.as  tethe  ajnoutitipf  the  p^nalty^- si^ppdfing  °° 
ik^'adtion  Mi'he  %t  theisuitiof  the  a^signfea,  il:qan  pn\y  ,biB 
<iliie.riiii«iiiil  fvahie  ofi  the  hmdr  wb^^e^l  Ibo-  pl^iKtiffc^  M?P 
claimed  and  obtained  a  verdict  for  the  um  pn^QtJQ^^  Jn 
the  tbnvMljfm^^M  addition  to  the  annual  value.     Section  3 
of  the  act  enacts,  that  all  parties  to  a  covenous  or  fraudulent 
jfeofti^en^t^' g^^^^  alienation,  conveyance,  liiondj  suit, 

j«dgmj9«tf:oi;^.exfQiitkiOy  made  with  iptent.to  delayj^ihinder 
< w  ^leArntkl^  €redit«ifrs^  wiMy  shalt  wittingly 'and  willingly  put 
iiie'samift  in  iire.sivow',  8cc.,  the  same  shall  incur  the  penalty 

I-  ^/        i,<     .'-111  '  •  •      . 

.^Q^^.f/p^lj^iAur^  of{oue  yiear's  value  pf  lauds,  tenements  and 
hereditaments,  Sec.  and  the  whole  value  ef  goods  and 

(a)  For  the  section,  see  the  argument. 


6T8«- 
i83ir. 


BuTCfiEB 
V, 


chattels/ and  also  sotfiuch  inoiSey>as>stU1l)b€  ooMaintdKiil^ 
such  coveiious  and  feigned  bond^  ^ne^ttidSttt^'tO'lM'tO'ttreM 
qtKen  ftttd  her  {totxrdtomvy  mi  tfaeficUier'toibilstjiLif/  ibe 
party  grieved  by5U£bfraudHlei]4'fcoffineat&c.MnWtiMnfdk/' 
ap(>ly  Co  the  seiioral  sorts  of  stetfctliei^  iaiid  taiiy  Umpeiialty  i 
aceordaig  to  the  tintttire  of  tbe  aeciifit|ri-  '•  o-  Mi.il>i>ifpr  umivi 

By  die  Co  uht  (a).«-«^Tbe  M^ignbes  ace^tbe  pf  rtMfiaevtd^ 
The  parties  aggrieted  are  ihosei  ivhp  haVe  » i%h|ttp''tlftiai 
the  land  by  due  course  of  law.    '  Widi  k^gard  <•  theidiiiou«tM 
of  the  penalty^  we  think  the  verdict  «u8t  b^  rediKivd  •tp  tkt 
amount  of  the  annual  vahid  of  the  land.  •       <  '^'^  - 


.  «       i        »»ll»l  V  /' 


i^fterwards  the  rule  was  made  absolute' to >4redlieeJlb^t 
daoMges  to  ldO/»  by  consents  >  >  <'•>'  >'  i  ''     ' 

r  •  ■ 

(a)  Before  Parke,  Taunton^  aud  Palksoti,JJ,i  Dq^fi^n^  C,J^^i 
having  at  thi$  time  taken  his  seat  on  the  bench.  .       <  > 


I  ) »    I 


\-    *        I  I     •  4  ■  •»    »    ! 'r        Mt  t      '•    }■ 


I  >  • .         » 


'  ■-■III 


Upon  an  in- 
■urance  "*t 
and  (ton  Li- 
veip<Mlto 
Monte- Video 
and  Buenos 
Ay  res,  if  open; 
or  her  final 
port  of  dis- 
charge in  the 
Hiver  Plate, 
ivith  liberty 
towaUtwo 
months  at 
Monte-VideOf 
ifneedfui;* 
the  risk  deter- 
mines when 
the  vessel  has 
staid  two 
months  at 
Monte-Video. 


Doyle  v.  Powell. 

Assumpsit  on  a  poUoy  of  insurance  upon  ipeodaaiK) 
freig^  by  the  sJiip  Tritoi^  at  ainiiii'Mn  Liverpool  io^Monte 
VideQiandi  ]iAienoa,Ayjre6«  if  .opiBni  or4ier  lMialtpoist.of;ilisfl 
cWga  m  the  R,iv0r> Plaie.  ifHt^tlHentj^-iomliiiwQmiSfkktMgL^ 
MoffU^  Vi4ef9it  if  ttae^fitL,  Ihreit^ii^v  iji^iguaHena  fwa. cietiC^ 

^iffeo^  Qf)  arrifftUtu.'iriheodectarationfaYehrad  a^tolak^loMili^i 
the  |iei#S/of./tho|i9i»as«iii  i^t -Ihotiriai  bef0re)lHiRll«4(jpife«»w. 
(k^ C. J,  at iliQiMiddlesejiisitiiiigs  afteriTriitft^iterittflMii^ 
a  verdict  was  found  for  the  plaintiflf|  sutyect  tu.tbeiOfMiiaov 
of  this  C;«»|»<-t!Mi  tlus /roHONyiiig  ttfset  ;  .  -      .    t  mimj  iO 

Tbe;{>laintiiF.%(r8il^  inasliir  aod  owtiet  ofdbe^TriM^  api* 
being  about  to  proceed. .vfiMi (he  voyage alt6ri«i&0i|iODtfUi 
CfHMefl  the^»pob<^  to  heseffHited*  i       t    •  .    '  .t;iu<)jjt  >  4 

7  May,  1828«   The  plaintiff  sailed  from  Liverpool  for 
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Mont^VMeo  and'  Buenos  Aytes,  with  a  cargo,  (oonskling        1832. 
partly  of  goods  of  his  own). 

<9  Atigftsty  1828.  Th«  Tessel  armed  at  Monte^Video,  at 
whioh  tioie  there  was  a  war  between  the  govemaieAt  of  the 
Bnisib  and  that  ^  Buenos  Ayres,  and  a  Brazilian  block- 
ading sqnadron  was  stationed  off  Monte-Video,  to  present 
vessels  sailing  np  the  River  Plate  to  Buenos  Ayres;  but  nego- 
tiations wete  pending,  and  a  peace  was  shortly  expected. 

^98  September,  18118.  The  plaintiff  having  discharged 
part  of*  his  cargo  at  Monte^-Video,  and  taken  m  ballast  and 
some  goods  for  Buenos  Ayres,  took  a  convenient  position 
for  sailing,  and  was  ready  to  sail  for  Bnenos  Ayres,  and 
would  have  proceeded  diither,  had  he  not  been  prevented 
as  'after  mentioned. 

1^  September,  18128.  Intelligence  arrived  at  Monte- 
Video  that  peace  had  been  made. 

150  September,  1848.  Peace  ^vas  not  ratified. 

4  October,  1848.  Intelligence  of  that  event  was  received 
at  Monte-Video,  and  the  blockade  was  raised.  Until  that 
day  the  sqnadron  remained  off  Monte-Video,  and  no  vessels 
wiA  cargoes  were  altovi'ed  to  clear  out  for  Buenos  Ayres. 
Those  vessels  vrfaidi  did  sail  were  in  ballast,  and  were 
deared  out  for  Valparaiso. 

48  October,  1848.  Notices  were  stuck  tip  aft  the  Mole 
Head,  and  at  the  castom-honse,  that  no  ves^ls  should 
leave  Monte-Video  for  Buenos  Ayres  without  the  payment 
of  certain  duties,  as  well  upon  the  goods  on  board,  as  upotl 
the  g^ds  hnded,  and  from  ten  to  fifteen  days  was  the 
period  ^EnieA  for  anch  payment.  The  {Plaintiff  mi  tlie  satnW 
di^  nppllod  to  the  consignees  of  his  ship,  as  well  as  to 
odber  persons  on  dbare,  to  pay  the  duties  on  fats  cai*go/but 
Wmnm  cnieCb 

5  Oc^c/ber,  1^48.  The  ptaifftiff,  taking  advantage  of  a 
fc^i  dhmdeortinclly  sailed  from  Monte* Video  for  Buenos 
Ayres  wiArotft  (uiving  paid  die  duties. 

6  Oetdber,  1828.  He  Triton  arrived  in  the  outet  rotld^. 


m 


W»(t' 


i'lxl^OdiUbtr,  Id^.  The  Tiikoti  armtd  in  tl»  imier^fdadB, 
AvJiierfe  /itie  rwsis  timk  w^hthe  goDils  iusured^oafacardu  • 
u  ;.Tli&;deietid«ni  paid  into -Court  two  |>ef  centwAftJirctuni 
ofiprtioiHun  ffMT  ritflL  endiiig.at  Monle-r Video* 
i;  iTheqiMbtion  for-  the  opinioo  of  tlie  Court  is#  M*lratber 
iiodef  the  tetms  of  this  policy .  the  risk  was  deteitointd  by 
the  euy  of  the  plaintiff  for  fnoi«  tbaa  two  tmintb9<ai  Monte- 
Video.     If  the  Court  shall  be  of  opinion  that  itiwaa^  then 

* 

a  nonaait  to  be  entered ;  -  if  othenvise,  a  verdict^  ifor  this 
plaintiff  for  auch  sum  as  an  arbitrator  shall  aw^td* 


'  iF.  KeU^  for  the  plaintiff.     The  risk  in  this  case  wss 

not'  deleruiined  by  the  stay  of  the  ship  at  Monte*Video 

foff  more  than  two  months.    The  delay  was  occasioned,  by 

4be  blockade,  and  was  not  contemplated  by  Abe  perliea 

when  limiting  the  period  of  the  stay  of  the  ship  «t.MoBte- 

Video  to  two  months.     The  instrument  must  beconatmcd 

ao  as  (0  effectuate  the  intention  of  the  parties.    According 

iQ  the  construction  contended  for  by  the  defendant  the.rtak 

would  determine  at  the  end  of  two  months,  under  whatever 

jcirfiumstances  a  longer  delay  might  take  place.   The  object 

\q{^  parties,  when  they  i^ilroduced  into  the  policy  the  sti- 

tpiilAiio^i  that  Jtbe4'e.  should  be  libei  ty  tp  stay  two  moiulis»  was 

4ti  aubstitttte  Uiat  period  for  the  undefined,  reasonable  tame, 

f;wj9J^Van  the.  absence  of  an  express  agreemeoti  the- law 

,wouUiimp)y« 

/ '  iMaul^Sor  the  itefendant.  The  policy  must  be  coqalroed 
/90  /QAitOjgJMe  eflfedb  to.  the  inlenlion  of  tbe  parties,' as. tbat 
Oiit^j^a.iis  iitanifested  by.  the  luitgunge  wiktcb  tbsy  h»vc 
vj^QMn.to^uaeit  The: intention  of  the  pafties,  thus  aseer- 
>ttaned«<UiiS|tbefe  the  risk  should  determnie  as  soon  as  ibe 
<Meff0e)  rbad  rcmainedt  two  montbe  at  Mopt^-Vidco*  Tfae 
.voyage. iositced  .is  ''from  Liverpool  to  Monte^-Vlideo  «nd 
Buenos  Ayres,  if  open,  or  her  final  port  of  discharge  in  the 
River  Plate,  with  liberty  to  wait  two  months  at  itfonte- 
Video,  if  needful."    The  plaintiff  construes  the  words  *'  if 


DoYLE 


«■lMdflli^^AdoniAllJ(''fif4iheblod('d^e<ciutim^  ThiA  is  not        1832. 

the  utesnAgiofttfatafliMrdrde;.  ^ttppasirig^that  in  4he  policy 
dt  tbad  ibeca  liKpresif yj  stipiQlated  AolI  ifae  vesstf  1^  should  stay  a       '^ «] 
reasonable  tinie,^uc/I»  al  otaUse  vrovHd  >baf  e  imported  that  the       Powell. 
ifsteel^asiat^dibcfrtyitb  tstay«8<long  asthe  embargo  cooti- 
fitiWjiufiibfejlvessel  ^Biigbt>  have  sailed'  from*  Monte-Video, 
•thoD^liQt'diniotiy^tdliiittioaAyrei.   InBwwneyf*  Vig^^ip) 
rtUiiiiBu«aiicto^tis«^lvoDi  Londbnilo-any  port  or  ports  in  the 
Siv6r>{P]at^>  juiitil  ber  arrival  at  her  last  port  of  discharge  in 
the  RiveiitPtafleJT.  iThe.  nfta^ter  passed  Maldonado  (6),  in- 
tending to  discbarge  bis  cargo  at  Buenos  Ayres,  but  hearing 
ikmt  Ihe  'latti^r  phcis  was  in  the  hands  of  the  enemy  he  went 
•lol*iMci|te«>Video,  with  intent  to  make  a  complete  discharge 
Adra'iifi'tbe  nuirket  were  suitable.     He  discharged  a  part, 
4MM7^ip^tiadI1%ithe:>l1parket  favourable  he  did  not  abandon 
liia^d/igkial'iiatei^tron  of  going  to  Buenos  Ayres,  if  that 
ipait«iiou1dl  aftenvards  be  accessible.     While,  however,  he 
^ifaiatiH/disokai^nig  purt  of  hi»  •cargo  at  Monte^Video,  and 
>WiiitelB«eMB»AiyreB  continued  io  the  enemy's  bands,  a  loss 
ibappetied  by  a  peril*  of  the  ^leaa.  *  It  was  held  that  the 
tvo|fiig&«eiidedai  Motite^Video/    The  effect  of  the  clause  in 
this»  policy  'authorisnng  the  vesaei  to  etay  two  months  at 
'MoBt&Video^  i»  to  put<  an  lend  tdtb^poKey  at  the' end  of 
.Ibalf  pieriodr    It  ia^intiie  netnre  of  a  Wart^anty,  that  the 
^ebseli'sMl'nQt  stay  'nipre  -thaii'twoiiionth^.   -Where  a 
vessel  is  warranted  to  sai^  on  or  before  a  pat>tioulAr  day, 
such  warranty  is  not  complied  with  unless  the  vessel  actually 
rsUeaspts'  tot  aail'ion'UKit'dity,  tholugh'  ladetf  tidd  in  ^very 
^fscWpect^reddyriMi  sto,>iailii  pvevetlted  ftvotii  sailing  only  by 
«lrd89r«ft  wieariber,  J/etoit'  yj^8altfadot^{e)i    in  thi9  eaae  the 
'loaaBwasitoccs^iisnied^'itiot'  byfbetperila  bf  tb«>  sea/'but  by 
.^"•dda^c    W4ieveia)v«BseI 'disabled  by'fikd  perils  <of  the 
skis  wvnibiibto  pdft  to  rcpabv  andube^  master  Mid  part  of 
^tkm  gobdrf-toidefif^ay  thb  «3rpeiusbs>''thi^  was'  beld/as  to  the 

-, » to  1^^  :¥^8t,  ;?8^,  ^  , .        ,     -     Plnie^  to  thfl  cast,  or  tfamrdj  of 

(b)  A  port  on  the  north-eastern      Monte- Video. 
hideX^m  S^linfatj'of  the  Riv^r  '    '  (c)  1  Moody  &  MalL  309; 


dSS  CA6E6  IN  Tlifi  KIKQ^S  BENCH. 

1833.        gooda>  not  to  be  «  Ims  by  the  fmils  of  the  sea,  tbougb 

^'^^'^^^      dioie  perils  wero  the  Mttiole  cause  of  die  lnw.  the  ioMBe^ 

9.  diole  cause  beingtfae  want  of  fawAs  to  ]>ay  far  the  repms  $ 

•  < 

dKfltfj^  in  reply.  Tbe  wordsy  ^  wMi  Kbeity  to  atay  two 
monlb^  at  Monte* Video,*  did  not  atmNint  lo  n  watranty 
tbat  the  teasel  shouM  not  stay  there  longer  than  that  time. 
In  Browne  v.  figneit),  Monte-Video,  at  the  time  of  the 
losrs,  was  the  port  of  tKscharge.  In  this  case  Buenos  Ayres 
was  the  port  of  dtsdiai|;e  at  the  time  t)f  the  loss* 

CtfT.  adv.  vulL 

In  Micbaelnas  term  DsNMANt  C.  J^  delivei^  ibe^adg^ 
ment  of  the  Comt.  The  on^  question  ia  this  caae  «S|  what 
is  tbe  meaning  of  the  W9rd»j  "  with  Jiberly  to  w^  two 
months  at  Monte* Video,  if  n^ful*"  To  decide  ukal^  w» 
must  consider  wJiat  the  effect  wouM  be  if  those  words  were 
omitted.  The  vessel  might  have  mailed  to  Moate-Vide«^ 
and  have  discharged  her  cai^  there,  without  goiqg  to 
Bu^MRas  4jres  t^  i^  ^bat  caae  there  would  have  been  n 
retpv  of  two  j>^  cent^jpi^nuuin*  in  oiNiaequence  of.  the  4iak 
haying  ende<i  M  MoQte- Video ;,  or  if,  on  her  anrival  at 
Montl^Vide«^  Aienos  A^res  had  be<9B  open,  abe  «4ght 
h4vi9  ^f^Mt  tQ  that  port.  J^  however,  tbat  port  was  not 
open,  bat  under,  blochndi^  tshe  would  uot  be  at  liber^iy  toi 
.  wj^t.  ^^  .M9nte-^V«deo  4iU  tbe  blockade  was  ov^r^  The 
th^^ff^^^^mmtion  ^aiafalep  the  vessel  to  rqwajn  ut  Monte* 
Vf4^^%  ttvo,n)Q[|fl^»»  It  a^eina  io  fauve  be^p  the  mtentien 
of  ^^.  pjif^.flMtii  if  4be. blockade  epidqd  aeon^^.^he  abauM 
prf^(X€j4*^  Bueiioa  Aytiftti  ibututiiU.i^veNM,  abe.wuld  neit 
^^  hfo^  tbpi  tMr<o  ttieMbs  iat  Moute-Videeg  lbo«ghy  if 
abe  bad  sailed  at  the  6ad  of  two  «icMhs|  abe  wonM  ba^ 
been  protected  by  the  policy.  No  other  construction  can 
n^  ^pelt  tiJkAi  irtifei  pt>1icy,  fratned  as  it  is.    ni  ofAc!r  to  ctMi- 

(a)  5  Alaafe  &  Sdw.  iSI,  fcOiessw.  f,  5. C 

(h)  3  Dowl.  &  Ryi.  199;  2  Bam.         (c)  13  East,  283. 
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sirueiiasreqifiliedby<tlit  ««9iiiH3dy  wbvis  tnuM  b«  inliO': 
cltio0i^'aiMl  it  ttiist  be  read  m»  if  cli«itber(y  urare  loitajr  Xw» 
niMilhi  or  iMg^;  b«t  tiNF-lntler  ^nmis  not  being  in  tk/t' 
policy,  we  think  ikat  ^t  vetwl  wts  at  liberty  to  9t%j  ti^' 
months  and  no  Irmger  at  Moute*  Video.  Having  ttntd  longeri 
the i^aii  determined  at  the  endof  the  <wo  VNMtfaai  aild  the 
undmumtefB  ai#e  idildiaiiged. 

^  Judgmeut  for  the  defeudant. 


•  >M  iiili   '      -if 


Doe  d.  Thompson  <?.  LEDiAiiD(flV 

UlECTMENTfor  toU-houses  and  toil-gates  iu  the  parish  A  local  act 
of  Chfdifettham  atid  Staverton,  in  the  county  of  Gloucester.  ma?/2he  tolls 
At  <ht  trkt'  before  Litthdaky  J.,  at  the  spring  assizes  for  o^  a  turnpike- 
th^  ioiftity  of  Gfoucester  in  1832,  a  verdict  was  found  for  the  payment 
thefpUinfiff;  feNttI  leave  wns  given  to  the  defendant  to  move  ^^ ^^® ^^'^^y^ 

.  ;  ,     borrowed 

to"  etfter  a  ttonsuit.    A  motion  bemg  accordingly  made  in  thereon. 
Easter  ^term,-l83€,  the  Court  directed  the  facts  to  be  stated  1^^^^*^^- 
specially  for  tbeir  opinion.  gago  of  such 

By  6  Geo.  4,  c.  cxlvii,  (authorisAhg  the  improv^emenl  of  "^  {he^u'and' 
certain  kx>ad  in  the neighbOu«fio*od of  Cheltenbatny)  the  %M^  toUgates, as 

the  money  ad* 

thereby  granted  vrere  subjected  to  the  pAymifent  of  mon«iys  vanced  bore 
bofKrwed  on  the  credit  of  former  tblls,  iMid  lo  ht'hotr^HHA^^^  «^o"l^  ^^ 

'  to  the  whole 

on  tbe  tdlls  tlifereb^  granted,  ^itMout  preference  among  the  sum  due  or  to 
cr^iWr^  tn  respect  of  priority  <yfmbrtgages.  '  dt^rusf  fi/'a 

By  an '  act  df  9  O^.  4^  (ittiereby  a  bi«fiich  ^road  Wks  subsequent  act 
dih^dtetf  to  btf  'made,)  it  M^ate  e^cted  <s.  1 1)  "that  A^'  nfo^rt-'  S^icftj* 
gKg^^ttd^HAe  6  Ciw.4,  i^bbtfM  fee  etkittefl  to  jji^^^^^/^y'ojr^lhetollsoftlie 
ch^^^'k/rttf)iB(;^m^t  belTbr^  iho'se  ^bd'  hM 'tkidva^cMl«4lihi  wm^tob^sub^ 
for  the'^off^yse  of'compleliiv  <he  bra^  ro«d' nnd^  iMs  J«<^^  ^^  ^^ 

*     ^  ,  *  ,  ,  moneys  bor* 

a^  >  Jly-feecCfG^'  10  9t  i^s  tietfhfk^  tbat  ilht  tdIM  to  he  rowed  on  the 

Ml   »'i.  .  '  V     •  '         ••  former  tolls> 

fit)  ArgCied  flind  decided  in  Micbdelmas  term,  183!!.  and  such 

iu»'i..jMr"  *«  '  •     .     ■       moneys  if^ere 

to  liaye.ffioqty  o^  charge  and  pai^m^:  Held,  per  D$7vnant  C.  Jt»  Tdkaion  and  Pattt^ 
SOU)  J5.>  thtiktmit,  Farke,  J.,  that  a  sbbscffaent  trioitgagee  of  the  tidls  and  toll-houses 
of  the  branch  road  acquired  the  le|^  estate  therein;  and  thi^t  afceF  a  recovery  by  him  in 
ejectment  he  would  become  a  trustee  for  the  former  mortgagee's,  who  wers  only  entitled 
to  priority  oi  payment. 


^4  cA^ts'tff'  r!i£'ki*dVBi!Ji^eft; 

liB32j^  rW^Wecf  bti'  ffte  Waricli  rorfdf  Wultf 'bfe'^hl^tili6«bll^#^he 
"^^^  ^merit  ot  crfeaitbrs  ^*ha  shbuJtl  *ave'^dviVicfAtf'*a^}« 
tT  tiWJbi-'&  GM  4:  Shordy  iftcr'the  pwisstag  bf  ^Ae*'hittfn9 
Le6urtI.  abi;  the  biwibh  rbid  wad  made  ahd'ihe  tbll-hote^  'ihfl  <6fti 
g^te  ^wrere  erected.  Afterwards,  on  the  14th  Ocitiber;'ifl«95 
the  trustees  under  the  two  acts  granted!  t^'til^' l^skdH'^A* We 
plaimiff  twenty-seven  oiortgages^  for'  IWl.'iiiAi,  i&i^Hi^ 
2700/.  previo*us!y  lent,  for  the  pur^osb'  toP '  AltilHii^*  MS 
completing  the  branch  road.  These  gratits^'W4f^'  kl^aflM 
and  delivered  by  five  of  the  trustees,  and  tvcfi^'9fi  H^^fo^iti 
prescribed  by  the  General  Turnpike  Act, 3  Oeo.^; c.^VUdi 
No  interest  or  principal  has  been  paid  to  the  lessor  OT'ilte 
plaintiff.  At  the  time  of  making  the  several  mortgtfge^^'thni 
lessor  of  the  plaintiff,  there  was  and  still  is  due  and  owing 
to  certain  mortgagees  entitled  to  the  preference  gnrcn  by 
9  Geo.  4,  the  sum  of  17,000/.  secured  td'thdii  Vf  'iiiWV 
gages  (in  the  form  prescribed  by  the  General  l^rii^ikti^  Atft 
of  S  Geo.  4,)  of  such  proportion  of  the  toll,  tbllihoUSt^j^iWA 
toll*gates,  as  the  sums' respectively  advanced  by  •flifetaAJvlW 
or'shbnid  bear  to  the  wbole'amount  thcln  due,  or  dferekfft^ 
to  become  due  and  owing  on  the  credit  of  thie  9aitt  f^ll4. 
The  ^fendant  before  and  at  the  date  of  the  demise  t6i 'the 
ffob^tttfl  t]l1^iritiff,  Was,  ahd  still  is,  in  possession  of  thcfttUt^ 
gate* unci  till-housei  Mentioned  in  the  declaration.  iTttfe 
yeifrljf  irtcimearfsitig'  from' the  toHs  has  riot  tit  dtiy'thii^ 
been^iiiffiWeWfW  pfcy  thi  hisior  bf  the  plaintiff  tiny  (Mi-fibki 
OT'Aie  *^irtdy»al'of  Ihtefre^t  due  to  ^im,  after  pat^mMtoP  tUs 
B/\kiiii  n«i:4ssaf^'^7tpdnded  on^th^  repaint  of  the  r6Uds;  and 
M^^kyrest^Utf^  to  ^i4oi-  bretf}t6t^  lintfef  «h^-fbhMe^'aiAiV^^ 
'^*B^'3  0e»r4i;c/1fi6;'d:'49;itisfeMArted/tffet'ff^^^^ 
^tt^e^ <of^Mfs' shall  4e^^  fo  obtaitV  |K>^esision  bt'^tT-^U^ 
gttt^s  kn'^MMii^'b^pdy  Mfcrirduetb'  hviani'it^^litfl  til^  toiMJ 
p^tellt  roMAbiftt^l^sdr  ^th^'plttrftMT,  ^lld  fl^dV|ihi«aM«MK 
btl^fi  ^txy'oltiElitt  kt^h  pers^eistori ;'  but  >a#^  |^4i*d6iii'  iMl 
kppif'  th^  tdHs  i6  th^  ^se  of  air  tb«  tttOrt|ag4bfl><^t}f  ^ 
premises,  pari  passu,  and  in  proportion  to  the  several  sums 
due  to  tfaeih  as  such  mortgagees. 


Pf  JfrftJP'W^iff-.  .  it  yviil  b^  cpotenid^cl  ,tM  #  A^gftl  )?flW?      ^^^^ 
^,^9l^;n  ,j^Vej|ps^pi:  of  tbo  plawitifi;  because  oth^R  crefljfpfj?  «. 

IttX?  ftiF^W^X. <^f  ^J^iW?^  «Dd  p^ynjent.  The  otix^f^cxe^iipf^  J^PH.W 
WXi'^^iW'i^^^J'ito  bp  .^hefii^t  .to.b^  pai.dl;,hMt.%t  ,<?jj;- 
qHyift^af}^,  ^fiJI-fipt,  jf^^y^nt  the  vesUngof  the  legaUatate> 
t^fj  jif^s^  qf,jtl)e>|i|9^ut,Uf.  .  It  i3  iminaXemI  what  hia^  4uUe9 
f[^  b^ii^Xi^  rq^e(;t.^,t);e  applicatioo  of  toll^  whep  h^ J;as 
f^q^iy^sd^l^^^.t^at  is  joatter  of  account  between  him.,an(( 
^^.ft^^f  ^o^-tg^geies.  -Doe  y.  Booih{a)  is  in  point.  .The 
\^f»r^  '^  cjiarg^V  is  salisfic^d  by  liolding  that  the  tolls  9halj  l;>.e 
^RplA^4.>i>)  the  first  instance  to  the  payment  of  the  prior 

W;!*9g^f.       ::  :  , 

;;  1 1 1  /' ' )  i .  J  i I .    •    '    ■      . .  ■  • 

(1  ^'^^f^  ^/^^^f'^r.c^'P^'^  'I*'^^  first  person  who  advanced 
]]jippf^  9ff  l4^^.<9^<?M^*^ty  of  the  tolls  obtained  the  legal  estate 
4i)/thf^,(^)vrf^  qf.  the,  tolls  and  toll-houses,  subject  to  re- 
^fiyiptio^.,pn, payment  of  the  sum  lent  and  interest,  and 
f^jj^^ilo  the  abat^tction  of  a  portion  of  the  legal  estate 
^jji^.tj^e^ution  of  another  mortgage  of  the  same  lolls. 
4j!p(ei9<^i>  ^ho  lends  money:  on  such  a;Security  mu^ill  bi9 
^^pppa^d  to  calculate  the  sums  required  for  mating  f^pfl 
rfiVE^irjiJig  the  road,,  and  what  sums  may  he.  bpr^pYV'^d  jJTqr 
^\  purppse,  ^ut  if  another  ^ct.ia  paA^^d  lybipba^r^l^S 
i)f;iy- expei^fies,  bis  calcuiatioi^  is, of  liule  vaiiuQ,,  To.ioblKMite 
tbi^jj)i9opyeBiai)Cje^the.lOth,an4  lith  ;sectioQ9.of,iQ,£j(fqif| 
^^^,pn^i;X^^.  llie  Uthsiec(ipngiv.e;s  the  fori^^  ^4i|or3 
%iiPWity.  qf  chargi^,  ^s  w^ll„as  of.  pajme^.  -/I^hfti  wpnd 
cWg^  obvAQMsly  ipeaNkS;pripi:ily  of  \ef^\  8#c34dt^<' i  (Priority 
ofi  «r)^V8?  P^  tbis  8ie99e»  is.a^  important , to ,  them^.^l  priority 
c>ff9a^A^t.  f.TJbexea)  nature  of  tj|ie  les^pr's^tftt^  j%»^fi| 
b^fja  ^fe|B;|B0irtgpg^,.of  the  equity,  of  ,redef«|pjU09^  ,Tbf 
^»^lgfi8^iiii^i(Qs  the  act  of  Q.Geo.  4>  it  mayiAUer/efQr(&fb>f 
f^llai^if  ibf  UUpt  claiMse  had  been  recited,  aud.,it.b9d  been 
9fiiA  that  %^l^prtBag»*sbould  besulypct  to  ;|he  prior^y|.f| 

(«)  9  Boi.  &  Pull.  319.  ,  .    .     J   ^    ,. 
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t9S2.       (?hArg?  »i)0  pojment  of  the  other. «r^itacil«..s.Tb^r49th 

m^ffS^S^^  ^  an?. ;€onti$iiipUitQc)  by, ^91  ^ItDWute  J^WNSlr 

t.|ue  opciraMan  of  th«  GLfn^jal  Turnpike  l|Vct»  4iiiioci  tbof(Mr«iQr 
m^k^i  a  iti9W  dklFibution  of  thei^tata  .<€i  lUie  paortgageei. 
A  jfiK^rtgage  made  aince  9  Geo«  4iiiS'^WMi  ibid  ioi-fior*.^ 
fieoikf  can  only  opeimle  to  offQetontf).  the  net •  t  i  n  i .  1 1 ;       • 

Maule^  in  reply.  The  words  *'  priority  of  charge  are 
binding  on  (he  lessor  of  the  plaintiff  when  in  possession  of 
the  tolla^  and  he  will  be  bound  by  the  words  of  the  act  in 
the  application  of  the  tolls.  The  9  Geo*  4  not  only  in- 
troduces a  new  class  of  creditors,  but  a  new  fund  also ;  for 
the  tolls  under  the  act  are  to  be  applied  jn  paying  persons 
holding  securities  under  the  act  of  6  Geo.  4.  T^e  lessor 
of  the  plaintiff,  althou|;h  he  niay  have  po  beneficial  interest, 
has  the  legal  estate,  and  is  therefore  entitle<l  to  make  tfie 
demise  to  the  plaintiff. 

Den  MAN,  C.  J.'^The  question  is,  whether  the  bgtl 
estate  is  in  ihe  lessor  of  the  plaintiff.  I  am  very  clearly  eif 
opinion  that  be^hatf  Ah^^  legal  estate.  By  th4^  General 
Turnpike  Acf^  (3  Oeo^  A,  Oi  1^8^  s.  81i)'and  by  Ihe  looal 
atatutet  6  Otfo.  4,  c.^alyiii*,  the  truistees  were  emipow^iied 
to,f#nv/oy  to  a  mortgagee  sn<tH  proportion  of  the  tdle,  lolK 
gatfs^.andiolfe-housea^  eAthesUm'lent  hire*  to  the'SflacHiM 
to,  become  duoi  &m  (bt>  mortgagCbi  >'It  tarsaid^  thdt  tha^aet 
of  9  ^Ge^M  4^  iMMtpdnetf  the 'mortgage  4bl  tlie<  lessor  of  ih? 
plaintiff it0ithe(0lnim8«itl]oso/wbo  htidij^evfoust^^aiifkintoed 
money  oh  tbeifeourityof like  -tolla^aiid^ilpcvvntlfilM^iicqub' 
silioh- b^i  him  ,df  tbeilegal  hstato^^'Ht  i8idtai)<thiiCltbe>lildi 
B6i;Ui^n  of  .9i  QfOiA  fiubje€t8  theckiiAitof  diet  Jdss^bf  4be 
plaintiff  to  a  firiority  of  pAym^Dl^4lie  |Are?ib«B'ntOrtgdgeet^ 
biit'l  do  not  apprelickid' that  k  pfetents  tiie  adqaiditMl 
by.  him  of  the  legal "eetatb'.  Tkis  clftMie  hiei«l|figiteil>'th^ 
other  creditors  a  priuri/Jf  of  payment  y  and  ikb'inMltton'of 
the  section  is  accomplished  if  the  lessor  of  the  plaintiff,  when 


eASES  m  rax  rihgV  bench.  6Bt 

he^hae  recovered  the  tolls  wid  tiill-houa^s/hdld  them  fbr  the        i89s. 
^irrpofte  of  appropriutmg  the  tolls  to  the  extetit  only  of  that      ^^■N^ir' 
^oportioQ  if^hieh  is  due  to  him,  and  subject  to  the  liability  ^. 

of  aeeoudting  with  the  other  ere<Ktors  hi  reipect  of  their  Xediar!), 
premus  claims.  This  accords  with  the  view  taken  by  the 
Court  >of  Common  Pleasi  of  a  mortgage  smilar  to  the 
preitent,  Whateiver  liability  the  lessor  of  the  plaintiff  may 
be  subject  to,  or  Whatever  inconvenience  may  be  bcc^ 
aioned  to  the  other  parties,  if.  in  order  to  call  him  to  an 
account,  they  are  obliged  to  resort  to  a  Court  of  Equity^ 
I  cannot  see  anything  to  prevent  the  legal  estate  from 
vesting  in  him,  and  his  lessor  is  therefore  entitled  to  re- 
cover. 

Park^,  J. — Previously  to  the  passing  of  0  Geo.  4, 
17>000/.  had  been  advanced  by  different  mortgagees  on 
security  of  the  tolls.      Those    persons,  therefore,   were 
entitled  to  the  legal  estate  in  the  tolls  and  toll-houses  liable 
to  have  a  proportion  of  that  legal  estate  divested  by  the 
advance  of  moneys  by  other  persons  for  the  purposes  of  the 
first  act.    The  9  Geo.  4  is  passed  ;  and  the  ^lestion  then 
arises,  what  did  the  lessor  of  the  plaintiff,  who  advanced 
money  for  the  purpose  of  the  new  act,  by  virtue  of  the'lOMi 
and  11  lb  sections  of  that  act,  acquire?  I  confess  I  ddubt 
as  to  his  right  to  recover.    The  whole  questioir  turns  npOh 
Iheaaeaning  of  the  words  '^  or  "priority  of 'thbrge^avid  pay* 
ment/'  If  priority  of  charge  means  that  the  interests  of  those 
persons  who  liad  advanced  money  shooM 'remaih  a^^bcfbi'e, 
andtliAl  they  abould  be  in  thesitUationiof firslimdrt^age^a^ 
thi^  plaintiff  wonU  have'  no  light  to*  reooverv"  'It  i9>'not 
improbable  that >  the  person  who  frimed  the <>Mtbf  clause 
iiileiided  that  the*rigklsl  of  the  foritier  moft^afgees  shislirfd 
not  jbei  affected^     Undoubtedly  tbcit  rights  ore  affebted,  if 
tibsiilegal^estate  is  in  th^  lessor  of  the  plai«itiff/by  having  a 
trustee  •imposed  upon  them.     My  mind  is  not  Mlymade 
up>onr the' subject^  but  the  doubt  I  entertain  will  be  of  no 


* 

TAnNTPN»Jl*—rI  entirely  concur  in  the  view  of  this  case 
which  has  been  taken  by  my  Lord  Chief  Justice.     On  the 
passing  of  the  9  Geo.  4,  ihi^J^tHU  {payable  by  6  Geo.  4,  and 
by  the  former  act,  were  all  blended  and  consolidated  into 
one  common  fund.    The  10th  scctioii'df  9  Oto^^HMk^tbkki 
an  enactment,  that,  the  tolls  to  be  receive  ^6y  virtue  of  that 
act  shall  be  applicable  to.  the  payment  of  cr^ijiQn  y^Q" 
had   advanced   money   under  the   forqier   act,,    .By,jth^ 
arrangement^  the  creditors  under  6  Geo.  4  were  ben^fitedn 
If  the  language  of  Lord  Eldon  in  Doe  v.  Booth  b^.  ex-, 
amined,  and  the  circumstances  of  that  case  compared  with, 
the  presentj  it  will  be  found  that  it  furnishes  a  rule  for  ihe^ 
decision  of  this  case.     I  cannot  distinguish  the  one  from 
the  other.     The  claim  of  the  lessor,  of  the  pjaintiflf  to  the 
legal  estate,  is  not  contrary  to  the  priority  given, by  9  Geo.  4^ 
to  the  other  creditors.     The  trustees  had  the  power  .to 
execute  the  mor^age«  s|nd  thereby  the  legal,  estate   v^as, 
vested  in  him.    There  is,  therefore,  nothing  to  prQyent.^iip^ 
from  enforcing  his  legial  right  by  ejectment.  <    .    , 


f »  .      ► 


Patteson,  J«— I  am  entirely, of  the  same  opinion.    At 
the  time  of  the  passing  of  9  Geo.  4j,  the  legal  estate  waa 
c(eariy  vested  in  the  former  mortgagees.     Although  each  of 
those  Bidftgagees  took  only  his  proportionate  aliquot  part|^ 
yet  tlie  soAp/e  legal  estate  was  cUyided  amopgs^  them.    The 
form  of  the  mortgages  shews  that  any  persopa  suj^p^quently 
advancing  money  on  mortgage  would  ^e  |et  ui.to  a  pro-. 
porti<Mi  of  the  Jegal  ^estate.     If  the^  ^pney  had  befii^  ^., 
vanced  on  the  security.of  ,tfae  (ormfer  tolls,  and  the  9  Qff^^  4) 
had  never  ps^ss^d,  the  lessor  ^pf  the  plaintiff  w^iddjiave 
been  let  in  to  sv^h  portion  of  the  ,le^al  estate.    The  qo^^ 
tion  then  arises,  wbat  is  the  meaning  of  jthe  word  *'  change*' 
in  the  11th  section  of  9  Geo,  4.     It  appears  to  me,  that 
the  words  ''priority  of  charge  ^nd  payment". are  used  ip;t|^ 


remehte  W  tlie  npfplidfttbti  I9f' tWttAla^  n&t  to  the  'fHMHigii 
of  tht  legal  estate,  and  tlierefore  that  the  plaintiff  is  endltoi(>) 
to  recover  in  thi«  ejectment. 

'  PoslcaUo  Aie  plainUffir 


' '    '  •     ':  '.*  t'  t'* 


Bft^vuiw  V,  MarbhalI'  and  Poulkd,  Eiqrs^  Sheriff  qf 

Middlesex,  and  two  others. 


..  * 


TRESPASS  for  breaking  and  entering  the  plaintiffs  The  allowance 
dwelling-house,  and  taking  his  goods.  The  first  t^b  error  is  suffi-  • 
defendants  as  sheriff  of  Middlesex,  and  the  other  two  as  cient  to  render 

the  shentT,  ex- 
bailiff  and  assistant,  separately  justified   under  a  writ  of  ecutingawrit 

fi.  fa.  issuing  out  of  C.  P.,  and  the  sheriff's  warrant  thereon,  notice^of^such 
Replication:  that  before  the  issuing  of  the  fi.  fa.,  a  writ  allowance, 
of  error  had  been  issued  and  allowed,  which  writ  was  a  action  of  tres- 
supersedeas  of  the  fi.  fa.:  and  that  the  plaintiff  had  given  P^*' **?^*^*i"' 

...  .       .  ,      any  writ  of 

due  notice  to  the  defendants  of  the  issuuig  and  allow-  supersedeas 
ance  of  the  writ  of  error,  and  required  them  to  <^ease'^*^"8«sued^ 
from  executing  the  writ,  which  they  refused  to  do,  and  the  sheriff  is 
afterwards  committed  the  trespasses.    Tlie  rejoinder  *de- Qgi^jg^g^g. 

nied  that  due  notice  had  been  given  by  the  plaintiff  tb  the' cuting  the  pro- 

cess* 
respective  sets  of  defendants,  or  that  the^  had  been  required      xke  Court 

to  cease  fr6m  executing  the  writ,     ^t  the   trial  b^fiJre  swd  that  there 

,  .,     ...    J    .  ^, did  not  appear 

Lord  Tenterderi,  C.  J.,  at  the   Middlesex   sittings'  after  tobeanypre- 
Easler  term,  1832,  it  appeared  that  the  writ  of  fe/ fa!  had' ^^J^^^^ 
been  issued  and  the  warrartt' delivered  to  the  sherJlf  l>y  the'sedeas  upon 
other  two  delTendants,  oh  the  3d   December,  i93t>  i  thai  ^f^  ^^it  of 
notice  of  the  allownhce  of  the  writ  of  error  had  been'giveh^*"^''* 
to  the  sheriff,  (at  whosie  ofHice  a  copy  of  the  allowance  was' 
left  and  the  original  shewn,)  and  to  the  other  defendants,^ 
the  oiBcers,  oii  the  same  day,  but  that  the  oIKcers,  altfiougti ' 
told  that  the  allowance  of  the  writ  of  error  op^rtited'as  k' 
supersedeas  of  the  execution^  had  continued  the  possession 
of  the  goods  seized.     The  jury  found  that  notice  of  the 
allowance  of  the  writ  of  error  had  been  given  at  th^  office 
of  tbe  sheriff  before  the  writ  of  fi.  fa.  was  received,  "and 
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OAffU  in  TRX  Kino's  bkvch; 


test.       feittmed  tvenlkt  for  tbe  plftiotiffl      I(  had  bciniMOonl- 

^"^t"      itendedat  thetriiil  thftfc'fehe*  ailowaince  of  tkeiivritA^  ernMr 

«L  4id  not  operate  as  a  supersedeas  of  ^leotttiM  st^-m.^^ 

an/poLAMD.  ^uioke  tbe  sheriff,  a  trespasser  in  respect  of  the  subsc«|ueiit 

seiaure  under  the  writ,  and  tbate^n  if  it  did  operate  es>  a 

supersedeas^  the  offioers»  having  seised  before  notice  to 

thetn^  could  not  be  considered  as  trespassers,  « j^jeare  ^as 

given  to  move  for  a  nonsuit  upon  these  points^     Can^hdl 

iu  tbe  following  term  moved  accordingly^  or  for  judgment 

non  obstante  veredicto. 

I 

The  CouBT  took  time  to  consider,  and  now  in  this  term 
the  judgment  of  the  Court  was  delivered  by 

Parke^  J. — ^We  have  looked  into  the  authorities,  an4 
are  clearly  of  opinion  that  the  notice  of  the  allowance  of  a 

■ 

writ  of  error  was  sufficient  to  render  the  sheriff  liable  in 
this  action  without  any  supersedeas  being  issued  :  nor 
does  there  appear  to  be  any  precedent  for  such  a  pro- 
ceeding; and  notice  to  the  sheriff  was  notice  to  the  offi- 
cers.   There  will,  therefore,  be  no  rule. 

Rule  refus^. 


By  a  pritrate 
statute,  recit- 
ing that  a 
proposed  rail- 
way between 
S.  and  W.  P. 
anditsbranch- 


The  KrKG  e.  Edwaro  Pbasb,  and  others.     *    ' 

XHE  defendants  were  indicted  for  having  placed  on  a 
rail-road  in.  the  parish  of  Stockton-upon-Tees,  in  the 
county  of  Durham,  leading  from  Stockton  towards  Witton 
Park  Colli^ryj  fvhich  for  a  long  distance  ri^  parallel  and 

es  would  be  of  adjacent  to  ^  highway  m  the  same  parish^  a  number  of 

great  public 

utility,  a  company mub  idsortM»vAt^d  kic  lihe  inskifig  tif  mxM  raHvNiy  In'h  Itna  pandW* 
to  and  in  some  places  within  fivq   yards  of  a  hi^way^/)^m  w^ch  lin^  *)^  .fl^TVT 
tion  was  to  be  roaae  exceeding  100  yaras.     A  subsequent*  act'authoHzea  Vhc  dse  o^ 
loconioti ve  engi nes  on  ths"  railwi^.  Upon  an  •  i ndsotniiinl  for  iisi ngt t|ia  i  aapnei^  aflwiil^ji » 
horses  were  frightened  and  accidents  occasioned  on  tlie  hiahway^  the  al)e|ed  nuisance 
was  found  by  vordVct,  bat  it  feas  aUil  found  ^nt  thd  Engines  wbre  iit  Xt^^^Sitik'Wri' 
st ruction  and  used  with  due  care,  and  that  by  reason  of  these  engines  the  pubKc 
obtained  better  and  cheaper  conl :   Held,  that  soch  a  rettriotinn  of  thoi ' rigjlrts^of  «^c 

{>ublic  was  not  unreasonable,  and  must  be  presaroed  to  have  been  contemplstad  bf  Mia 
egislature  when  authorizing  the  use  of  locomotive  eagiives  without  woni^s  pf  <(vifili^^S(i<Ni* . 
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looQinolNte  tagines  with  wag^nft  of  coal  attache  to  them        ^^<- 
toi  be  ^opelM  hy  Bteam  Biid  burning  cbiil  •Sce.^  in  the  said     .j.|^  i^^^^^ 
«iigi»«i'ctoi0'tii'tbe^  higlmay,  8^>«9  to  eorm^  the  air,  and  •- 

oaumgthemto  be  irorkedon  the  said  r«i(*foad  with  great 
ttoi«e<aiid>'vMetfce>  and  with  terrific  appetirances,  noiset, 
Uc.^  wheraby  it  becattie  dangerous  (or  the  subjects  of  this 
fvaiai  iD*  j^s  -  on  -  ibe  highway  near  the  said  rail-road :  To 
dN^'gnsat  terr<}V>  9knA  common  nuisance  of  all  liege  subjectiB 
{msain^'^iib  iheir  horses  etc.;  along  the  said  part  of  the 
said  highway. 

The  indictment  having  been  removed  by  certiorari  into 
this  Court,  the  defendants  pleaded^  not  guilty.  At  the 
trial,  before  Parke,  J.,  at  the  Yorkshire  (a)  spring  assizes, 
1852,  a  special  verdict  was  found  to  the  following  effect : 

The  raiT-road,  which  had  been  constructed  under  and  by 
virtue  of  1  &  2  Geo.  4|  c.  xliv.,  and  4  Geo*  4,  c*  xxxiii., 
ran  for  ttie  distance  of  more  than  a  mile,  within  the  parish 
of  'Stockton^'Upon-Tees,  parallel  and  adjacent  to  the 
Stockton  and  Yarm  highway,  there  being  in  some  parts 
only  five  feet  of  interval  between  them.  The  railway, 
which  was  raised  five  feet  above  the  highway,  was  sepa- 
rated from  it,  for  the  greater  part,  only  by  a  low  hedge. 
The  defendants,  by  order  of  the  Stockton  and  Darling- 
ton RailHfay  Company,  placed  upon  the  rail*road  six 
locomotive  engines,  which  travelled  on  the  railroad,  and  by 
their  appearance,  and  the  noise  which  they  made,  alarmed 
the  horses  of  many  persons,  causing  thereby  many  accidents  . 
dpoii  tiie  iigliway,  and  impeded  and  annoyed  persotis  in 
passing  iipoii  tiae  higtiway  wi^h  horses  tcc.  The  tocomotive 
engines  used' were  of  the  best  cohstructibh  known  at  the 
time  vif hen  they  wero  eoastructedi  aai  the  defendaiits  from 
time  to  time  adopted  many  improvements  upon  them.  The 
d^ndants  managed  the' engine^' with  due  care  and  diii« 
gWQ^f  and  by  use;  of  them  ejected  their  object  of  facilitating 

•^a)i  A Miie had  beenmade  for  a     not   be    had    in  the   coonty    of 
vM  iti  1f6Akh\ttf  upon  a  sagges-     Dtirham. 
tion'that  aii  iih|»ardal  tHa)  could 


Th«  Ktjio 

V, 


<$^  CA^SSi  Jm)rHB  KHHTG^  Bia^CH. 

11192.  \tbe  imupAk  fjf  m$Asi  eo  that'thepoblip^dbUliMoouls 
cb^per  by  rdMOil  of  lheu8ey>f  suck'eiigin6aj\A  «  '«'  ^''^^ 
'  The ' Steckton  o^d  D$i»liogtaii  Rail«b^y.(SoiB^Biigr»<lvt8 
•PfiXiE.  '  utiited- aiid  tnoorpoiiited-  by  l»&  a  G«o*  4f,  .ci\xliv^far->llie 
jnirpose  of  makidg  ^  r&tlwtty  from  Si6ckMti>i4)9  Wittoa 
Park  Collieryi  with  eeveral  bmticbes. '  Bv^hitf  v€l^<{whiJh 
in  the  preamble  reclleB  thbt  ibd  tail4*Qaid>  4Giod  t^nuattas 
would  be  of  great  public  utility  by  facilitating  the  con- 
veyance of  coals  and  other  Mierchttridia^e^^atld'^^  vkuld 
materially  assist  the  agricultural  itilereft  as'  wctti'i«^  the 
g^n^^l  traffic  of  that  part  of  the  country^  abd'teiirfto^lbe 
improvement  of  estates  in  the  vicinity  of  the  rifiiway,)'llie 
Company  is  empowered  to  make  the  pi^opo^^  faihray^ 
doing  as  little  damage  as  may  be,  and  ikiaking'  Aill  6titt$» 
faction.  By  section  7,  the  Company  is  retftrAiried^  ham 
deviating  more  than  100  yards  from  the  coursti  o!r'dire^tiiMi 
laid  down  in  a  plan  of  the  intended  line  of  road'd^poiited 
with  the  clerk  of  the  peace.  By  section  81,  iht'CothpMy 
is  authorized  to  use  the  railway  with  carriages  ^tzfitf  Abt^te. 
The  act  of  4  Geo.  4,  c.  xxxiii./  enacts,  in  section  8,  that  it 
shall  be  lawful  for  the  Company  or  any  person  authoHiied 
hf  them  (a),  from  thenceforth  to  niake  and  erect  suich  and  "sq 
'many  locomotive  engines  as* the  Company  shall  from  time  to 
time  think  proper  and  expedient,  and  to  use  the  same  in 
arid' hpon  the  railways  ioi  the  purpose  of  faciiitatitts^  the 
conveyanci^  of  goods  atid  passengers  along  the  same  roads. 


.  I 


''  CrehiiHen  for  tlid  cr6wn.«  The  Company  beitig ^tithbiized 
inlder  1  8c' 2  Geo.  4,  tt.  xfiv.,  s.  7,  to  deviate  100'  yirA 
frpia  the  course,  laid. dobwn,  might  have  esiorcised  ^he  po^ver 
of  using  ttieaa  engines  given  by  4  Gei^  4»  c Jd3,  ( Pt<lL).  The 
latter  statute  does  not  impose  upon  the  Court  the  j^ecessify 
of,  putting  such  at  construction  upon  it  as,;^iU  '^^rf^te 
from  the  rights  of  the  public.  An  authoritjr  or  aiMStriction 
contained  in  an  act  of  parliament  muat  not  bv^gxteilded 
against  common  right.     Plowd,  Comm,  463,  465(A).  ^  Ajl 

(a)  Pott,  693  (g).  (6)  ki^^sHmimiSbtttiii 


If.  •»  • 


.  {CAUa  Hir^THK  KDiro^  BMVIQU.  i1S90^ 

rinuotoblet(taceptioqs  alu8t-.be.f»refinia»edly  (Dc^  A^|A«i|i's        1869* 
case  (a),  £rel/<  /Yur:Bra<fe  (6); .  Emaftuel  v*  ComUibh  (^)  (,  iiiioce     jT^tT^ . 

"eBpocialljriwbeiiflliti  ittis' obtMiod  by  pmfite.«flve«|(|rerB|'  v. 

iHonaiy.  h\  'H^utdiUh  (tf),  and  iia  cooipenaation  tia  provjdod       >^^^- 

'fofitUe  frtiUk^  JKfx  y^Mom${e)n    It  w^  the  dulj.  o^.^tbe 
iGdoipattjKtiiij alter  tb^iino.of  tbe*  ml^roadA  Qr  by  erft^^tnyg 

^fi8bc08r<^r  Jsoneett^jtOteiccliide  ibe  eng^a  from  sight. 

hwiJih  PcitfficA:4«Qfilrii:    The  rule  for  construing  a  statute  is/ 

4<i  siaf>[M«r  the  lawgiver  presenti  and  to  be  asked  what  be 

ilitenck4jtaiidr.tbeii.to  return  such  an  answer  as  an  upright 

Md  r^fltfonabLe  man  might  be  expected  to  give.    Bacon* s 

^k\4  Statute ,  (I.)  6.     This  undertaking  has  a  double  ob- 

jtfiU  :prpfit:  tP^.the  adventurers,  and  benefit  to  the  public; 

,4il4  that  benefit  was  a  sufficient  compensation  to  the  pub- 

,iy^r(Qi)|(n^.iocH)iivenieoce  which  these  engines  may  occasion, 

!Mri(b9^t!>c|ireiQt  compensation*    In  some  cases,  even  where 

-lll^iPI'oper^  of  private  individuak  is  taken  for  a  public 

4^ltmip$«».no  indemnity  is  given;  as  in  turnpike  acts,  where 

•fhe.  trustefi*  are  authorized  to  take  materials  from  waste 

lafidj^i*  without  indemnifying  the  o»;ners.    [Loifd  TtnttT' 

.den, C.J.  That  is  not  the  case  in. a)!  turnpike  acta,  aod 

Qughtto  be  so  in  none  (/)»]    The  biene^t  of  travelling  on 

l^i^  rjMlway  with  locomotive,  engipei^  is  iio.t.cppfined,to.fhe 

Com.pany«     [Lord.  Te^ferdcMf  C,;.J,  The  Comply  ^lypys 

a  motQopoly  in  the  use. of  tb,Q  ^J()^aesj(j).]    The  devi^^ion 

clause  was  introduced  with  reference  to  the  convenience 

:o)Fjtbe  C^mjpaQy  in/pUpwingif  p^rtiqx|ar  .Mqe^  ^^  not-Y^ith 

^aj,yi9w4<>  th|^.  prpfejQfion  of  the,  pijbUc  ai^^inst^apQ^^wfi?. 


n 


'    (c)  3  jLtufiftel,  438.  selves,  than  if  .payment  were  re- 

^  I T.  H.  93  n.  quired  to  be  tnade  m  re^pdct  of 

.sation  »  luvcn  to.  the  ownert  of  tive  expense  to  be  incurred    in 

wastes,  perhaps  a  sufficient  indirect  ascertaining  the  value. 
coni^^aittii»u«ie^l»eift>aA4  to  ex^         {g)  AnU^  ^98(a), 


laas.        K^itlier  ia  it  foumdytlitfl  at  lb«  ptmta  wUra'itb^  nJkwf 

«^  jwttcliceble.    Rm ^ BiaseU{0).  •  i"-"  ^    ><<  *'<    "^^ 

CrmweH^  in  reply.  lo  Idto  i».  JitiisseJI^  iiord(«  jfMlc^ 
db»»>  C.J.  did  %ok  eOBCiir  iti  -llie  jwigftiiil-  of .  llwc .  fiWftt^ 
nor  did  Hofi^d,  J.  feuiid  bis  opiilkMi  u|poiii-tlle  ywattpte' 
of  compensation  to  the  pubKc^  adopted  at'the'iiiali*'  I'h^ 
provision  in  turnpike  acts,  wbich  has  beeiratlodtfil  ^Ib^oa 
the  part  of  the  defendbnts,  is  beMficMik  ta'tb^  p«blki 
Here,  the  public  is  injisred  for  ibe  benefit  of  thi»s^  wbo^ 
bave  a  anonopoiy  in  the  use  of  the  engines.  *     - 

Curi^aJn^.  tMiA« 


I.      I! 


The  judgment  of  the  Ca«H(»)  iiw  <M.  V.  H0^  <t^ 
liveved  by  '""*-  ^'^  •' 

Pahkb,  J.,  wbo,  after  stating  tbe  subetalieeof  tbe  ^ctai^ 
verdiet,  proceeded  as  Mlowe^ — Tbe  caae  #onia  :up«»  tbui 
iMMung  of  the  atb  section  or  4  G«o.  4^  «i  96j  aiklr  line' 
^pieetion  is,  whether  that  section  givee  am  autbM^  to  Itbe 
CoaspMy  to  use  h>eoNie4i«s  ^tigities  on  the  ni\W9f0imf\ 
lu0efy,  or  only  mt^  some  implied  owid>flfei»  ^r  yiia^^dtrt»»/ 
that  they  dtmU  employ  att  praetieeUe  aseaua  to  pnrteM  Jhe! 
puMic' against  any  iii}iiry-fromr  tbem.  Those  mewM  iMvei 
on  the  vrgument,  suggested  to  be  the  altering  ef  tbe'c«mMe 
of  tbe  railroad^  or  the  erMsfion  of  fences  er  sere#n9  of  #ilf^ 
floient  height' taeMdede'  th«  ttew  of  the  engines*  fhH»  tbe 
passMgere  on*  tho'Commc*  b»ghf#ay.'  Now»  tbe  ^Mkt^ioP 
the  claMo  in  question  cleaily  give  to  the"CottipaAy'«he 
tmfmiU^M  unthoiity'  lo  use  th«  engi«Me;i  und  we  sv^  to 
cenetrue  provisions  As  acto*  of  porltanMiit  according  te^lh^ 
ordinary  «e«Be  of  the  wo#ds,  unless- suebooil6tructMtw<MiM 
leud  ta  9<NBe  unreasouable  result^  or  be  iuconiwateiH^'tstlh 
or  coKttary  to  tbe  dedacod  or  iniplied  iaHeaftiett'of  -ibe 

(a)9D.&R.566;6R&a&a6.      tm^  JS^  Lord   l^McM^'CLji^ 


Tbe]i(itfo 


CA^am  .i#^.  Titfi  jv:u^  5  bench,  Qj^ 

b%wiii9  o£  the.kiivi  in.  which  «ase  Ibd  gfavmrntical  S9«ie  of  1889« 
Ibeitofib  ftnfciy<be/Qi4ctide«lor  nuxltfied.;  iiistmiced of  wh^k 
are  to  be  found  in  the  case  of  EgUom  ▼.  'Studd'ia)  wA  v. 
BuctnCs  Abr,  Statute  (I.)  6(6),  referred  to  during  the  course  *^*^** 
of  the.ai^ptnieot.  Let  us  tbidn  aonsider  nrhetber  there  is 
myiMng  wrtesonable  or  contrary,  to  die  express  or  implied 
fH^ntioBi  of:the.)egislatttrey  in  construing  these  words  iu 
AA  onUmiry . .  teitse^  and  without  9»y  such  condition  or 
qnaMciitttat' as.  before  mentioned.  It  is  clear  that  the 
makeni  of  tbia  aaid  th«  prior  act  had  in  view  the  construct- 
iiolt  of'  a  rslroftd  (with  its  branches)  in  a  certain  defined 
line,  which  ( I  8c  12  Geo.  4,  c.  xliy.  s.  6^  and  4  Geo.  4,  c.  33, 
s.  3,)  had  been  delineated  on  a  map  deposited  with  the 
clerk  of  the  peace ;  and  from  which  line  the  road  was  not 
to  deviate  more  than  100  yards,  and  not  into  the  grounds 
ofpersona  n^t  Mentioned  in  the  book  of  reference.  The 
legislature  therefore  must  be  presumed  to  have  known  that 
the  .r^plroad  would  be  adjacent,  for  a  mile,  to  the  public 
highwayi  and  consequently  that  travellers  upon  the  high-* 
way  Would  be  in  all  probability  incommoded  by  the  passage 
of  loQo«M>tive  engines  along  the  railroad*  That  beisg 
presumed*  there  is  nothing  unreasoMble  or  inGonsist€||at  ia- 
supposing  that  the  legislature!  intended  that  the  par4  of  the 
public  who  might  use  the  highway  sho.idd  auatain.  sofM> 
ineovrenieiiee  for  the  sake  of  the  gieater  good  to  ba  ob*; 
tained  by.  other  parts  of  the  pobtic  in  the  more  spe«dy  tr»- 
voHiDg  and  conveyaa^e  of  mcxchaiidize.aloBgllie  new  rail* 
toid.  Can  any  one  say  that  the  public  intereats.are: 
tmj«i4tly  deah  with' when  the  injiu^y.  to  oneiline.of.coBinHt-. 
niiiatkm  i^eonrpensaferf  hj  the  :incfeaaedi  benefit  of  sMpdher.f' 
So  far  it  aoob  a  prooeeding  frooi  beings  oni^8sotialde>  that 
H.nras  keM.  by  the  iiMJ«rtty  of  the  jodgea^  in  Ref  Vw  i2tfr- 
5tU{c),  that  a  futtsance.  was  eiiwusablo-  on  that.  jMrinmfkt .  at 
oommo*  law ;  and  whethftf  that  ht  tko  law  4)r  not/  at  Idast 
it  is  clear  ihat  an  express  provision  of  the  logislaturoi 

(b)  ath  and  Othed.  rof.  vi.  38d«*    &  Gressir.  560; 


{  1 


y  V 


ha^ii^g  tip  at  efec.t^  c^iuioj  l>fi  ^nfq^G^le^.   U^.f^Q.^at 

•The"Ko    .'^-  • -^^  ^;WeP^(tha|,  .pf  giving. 99fi,ipar,»  (to  tHe  public  for 
ij.  the  ^j^nefit . of  ^the^  use,  of  the^e, .engine)  ipigl^t  .)i9V.^,b«en 

^.*f^.  effected,  without  the  sa^e  iujurj  tp  tl?p  atb^r.p^irt^pf  the 
public,  using,  the  road,  if  th^  actbad  imposed,  oa  t^  Qpm- 
pany  the  obligation  of  erecting,  a  aufBcioQ^,  feqqe.pr^^^cien 
at  their  own  costs,  or,  had  providtad  tbfit  tliQ  ^p^of  (^^r^d 
should  be  different. at  that,  place*.  ^ut.i^i9,.liiij(,jPPi^9ins 
necessary  to  imply  such  an  obligatipn  ii^  or^^f  t9,np|fi|hfi?lbe 
clauses  reasonable  and  consistent;  fpr  it  baa.  b^en.^hewQ 
to  be  so  without  it;  and  it  is  patural  to  sappq^e  tbat.  if 
such  a  condition  had.  been  intended^  it  would  b^Ti^i.beien 
particularly  expressed.  For  these  reasons. w^tt^ink.lbat 
the  defendants  were  justified,  under  the  aJ^o.verPienUoiied 
section  of  4  Geo,  4,  c.  33. 

Judgment  for  the  defendants. 


W.  L.  Mellbr  and  others.  Assignees  of  Sir  H;  Good- 
'  '  RtcKfi,  Ban.  Sheriff  of  Yorkshire,  v.  Palfreyman  and 
'     ^nbther. 

uk^n^JS    Pt^^^T  ^»  Vo'^d.    The  decimation,  after  reciting  an.attach^ 
an  iutachment.^QUt from  the,  Cqurt  of  CihaQcery,  for  a  contempt  is."  not 

t\7lns^^r^^^^  f^  ^be  suit  qfW.  L.  Meller.md  others,  plaintiff^ 

cannot  be  as-  ^tatedt|ia)t,thq  sheriff  t^oktl^e  parties;  thai  the  defendants 

*'*The  crc-     .  I^????.?^?'*??'  ^9^  tbeui,  and  gave  a  boi^d  t9  the  sh^rift  cw- 
diioi's  remedy  tjitipnejd  (or  th^jr.^ppqar^i^ce  in  Cbanc^^;,oa  a  certain  .day; 

IS  by  action  ni'  •'  "     »riT    r»  >i  t..  •  ». ».  »  *  -^ 

the  name  of     ,that  j^l jc  pJifM.^^?.  did. .  opt  appq^,  wb^f^by  thp  bond. ;  b«fi|«DC 

the  sheriff.       forfeited  i  '.apd  that  the  aberiflF  d^ly  a^^ed .  ibe  bondrlo 
.tWpbintiffs..         .     "         .  '      ■    '  .' 

,  (general  don^urrer,  and  joiffdefr.  ,,...: 

Ctvwder,  in  support  of  the  demurrer.    At  common  law, 
a  bond,  being  a  cfagse  in  action,  wa8iK>t.aaiignable;  and  the 


MfLLEB 

9^ 


'''^\tm)f^  ii,\vhki}i^'mk  ^oti^  \ji  tendered  8o"by'4  Anne, 

^''h.'4dl'yL  «ri:  ' Thfe  provhiotis  of  that  statute  were  evidently 

"  Mefid^il  ^ta  ^p^Iy  to  such  bail  bonds  as  are  within  the 

^'43''ifttf.6;i:.g,  by  Whiiihthe  sheriff  is  directed  to  ^Met  P^^^^^xa*. 

^^o\A  <yf' prison  all  tnanher  of  persons  by  him  arrested,  or 

»' tring'Hi  Miicdrtddy/  by  force  of  any  wnt,  bill,  or  warrant 

'"if^etfip\itHbii  p^86hhl,'or  hy  c;3iUBe  of  indictment  of  trespass, 

•^ti^'t^a^^ifible  siiVetres  of  sufficient  persons/'  8cc..   The 

itiifAi[t^6fAnne  eiiacts,  "that  if  any  person  shall  be  arrested 

''Ijy'aiiy'tD^iV,  hill  or  /process,  issuing  out  of  any  of  her  ma- 

^' je^lyVCburts  of  record  at  Westminster,  at  the  suit  of  any 

common  person,^  and  the  sheriff  takes  bail  from  such  per- 

^' sbn^;  he  shall,  at  the  request  and  costs  of  the  plaintiff  in 

'- sudiactian  or  suit,  assign  to  him.  the  bail  bond  or  other 

security;  and  that  if  such .  bail  bond  tic,  be  forfeited,  the 

plaintiff,  after  assignment,  niay  sue  upon  it.     Looking  at 

both  statutes  together,  it  is  clear  that  the  provisions  of 

4  Anne  do  not  extend  to  ^  bail  bonds  tiJien  from  persons 

who  are  attached  to  anvwef  for  a  contempt* 

Here,  he  was  stopped  by  the  Court* 

White,  contrif  If  upon  t^is.  pi:o<;e^  the,  sheriff,  was 
authorized  to  take  bail,  he  is  bound  by  the  statute,  of  Anne 
to  assign  the  bail  bond.  In  the  case  of  Studd  v.  Acton^if), 
\he  sheriff's  right  to  take  a  bail  bond  in  the  case  of  an 
'  attacfcniQnt  is  recognized,  although  the  Court  held  that  the^ 
case  wiiai  not  within  the  stat.  id  Hen.  6,  c.  9*  In  Morris  v. 
N^iyward  and  others  {b),  which  w^s  ah  action  by  a  late 
•sheriff  againsrt  the  obligbr^  in  ^  bail  bond,  taken  by  him  as 
^h^riff  in  ^  sftnitiir  case,'  the  Conrt  considered  the  bond 
vMidy'ahd  held  that  the  action  was  maintainable.  The  sta- 
iut&tbPA'tMe'Hmore  extensive  in  its  application  than  23 
Hen.  6,  c.  9*  The  sheriff  is  required  to  assign  the  bail 
bond  or  other  security  at  the  request  and  costs  of  the 
plaintiff  in  such  action  or  suit.    The  latter  word  does  not 

- !  i  / .  . ;.  (oV  '1 U,  Bk.  468.  (h)  6  Tattnt.  569. 


IMA.  «tecBri(iittili>e>4(fa[tuiff(«iffiIfeff.>>6i  and' ilisiVesbofiihle^oM^- 
^l^^^^^^  pose  thai' tilie'lirard'Wsfe  iolfodiicM  ki^dfifer*  to  co^rtbe 
Mixisir.  ,  ^ 
K  esse  of  bonds  taken  upon  aiTeati>>uiiddf  'prMess-outofa 

^"■"•"^■•*  court  of  equity.     In  Beddatt  v.  Page  (a),  the  defendanl 

hdrhg  beM  takev  und^  an  aitftdnMiit^  fbr  ^atie  of  Ian 
ainwer^'giive  kiM'  usutd  hondtd  thodicrtff,^  eondttikineU'ta 
piiliii  his  anstrer;  and  opdn  the^hrtucb^of Ibe  cf»tiditmi  the 
fdaintiff  obtasnod  dm  order  for  a  mcMiengek'  tb  ^go  agatnal 
(he  fferendant,  and  took  am  assi^nieitl'^f  4be'bail^iba«4; 
opoit  which  be  broogbl  his  actiofK  An  injanction  was 
oMired  for  on  the  groond  that  the  phmniff  ought  not  to 
<  pmrsife  a  doubfe  leasedj^  and  ^t  by  seeding  tbe  ttaasenger 
he  baa  efected  to  proceed  iit  etfvhj.  Shadwetif  V;  Gw  shid; 
that  the  giringabail  bond  would  bie  ^ite  tiadeas  if  n6 
proceeding  .coold  be  taken  on  it»  aad  fefaaadtbe'toolMti. 
IParke,  J«  In  the  C!ourt  of  Eacbequer  tbepiiKtioe  is;  in  a* 
case  like  tbe  pieseiit,  to  take  ait  tqmkakk  assigniiieitt  «f 
the  bdi  h^mAf  mtA  iio  aoe  vpon  it  iat  die  name  of  the 
sheriffijb)* 

Denman,  C«  J« — ^This  bond  is  clearly  not  assignable, 
ilnless  it  be  made  so  by  rirtue  of  4  Aime,  c  9-  It  does  not 
appear  to  me  ftat  the  words  of  that  statute  extend  to  this 
ease.  There  may  be  an  equitable  assignment  of  such  a 
bdnd*;  btrt  then  tfie  action  must  be  brought  in  the  name  of 
tbe  i^^iff,  whom^.  jboweyer*  a  court  of  equity  wouM  restrain 
from  releaanig  or  discontinuing  the  actioo(t).  -The  statute 
of  AnHe  (udtter  whSch  ^Ibne  there  can  be  in  any  case  a  legal 
assigtiment  of. the  batT  bond)  does  not  apply  to  bonds  given 
upon  process  out  pf  it  court  of  equitf.  It  is  Sfaid  that  the 
Word  *^  suit*'  extends  tbe  provisiotrs'  of  the  stvtote  of  Arme 
to  strchf  process;;  but  the  word '^scrit'*' may  mean  as  \?el! 
an  action  at  law  as  proceedings  in  Chancery. 

(&)  See  the  course  of  proceeding,      hates  by  nominol  plaintiifs.    J^gh 

Mann.  Excli.  Prac.  1^  ed.  ^.  v.   Legh^    1   6o».  &  Pull.  447; 

(tr)  Coons  of  Ars  hare  also      2lii^err.ulrfi^3fisp.N.P.C»^31. 


>^ABK%J[«rr^I  WQioCthe  same^o^ptinttoibMiTheiMafaite  of-       laM. 

.  ...  Mel].eIi' 

cest^atilhe  6iiit>c(iruietorQ«iB4'o        "  v. 

•  TAU9(roN»  Jt-^-anfc  also  of  tbc^  «a»e.  opiaicm*  ..The' 
wordsioi  lli»at£^tMte>  Ufer^it  aajf  j^iirau  shaU  be  jinrtsteA 
'^  by  ooy  iiiriti  billy  or  pf«tfeA$»  04  4Aa.4«fV  ^  af^  cMWKm 
persoti^"  «ti0  baU  .b^  talwn,  tb«  sbetiff,  ai  ibo  reqilAiit  o£  4bfe 
plaJMAiff  JO!  siu;h  Miit  ox  actioi^  ahall  assign  to  kim*.    These 
wovds«<^' wnil«  bill,  or  process,  ai  ih€  ndi  of  mty  cmmum 
persvmj!*  vannoi  a|iply  to  bis  najeaiys  writ  of  attachmeat 
for  «  coHleBBpt.    Besides^  tbe  actioQ  nitiat  be  broagh*  in. Action  \n  as- 
tbsa  Court  JOUX  of  ^hich  the  process  isaveil^  for  stick  kaa  ^^,^|^^ 
alwajs  bet&  the  practice  (a).    It  ie  a  slrong  circiunslaiice  brang^c  m 
ajiaioBi Ilia argtimeiU  of  the  j^attf^  that  diuriag  v<ife  ibaa.  whUA thebaic 
125 .  years,  /whicb  have  elapsed  since  the  passiog  of  the  i^l^precess 
statute  o£i^fl«e,»  j»  case  is  to  be  found  of  ao  actioa  brought 
by- an  assigpiee  of  a  bail  bond  taken  under  pioeese  by  nttncb- 
ment. 

Pattbson,  J*,  concurredt 

itidgfomt  for  ^e  dqfoi^a^t.    , 

<  .  1  * 

t  ■ 

(a)  Chesterton  v.  Middlehurtt^  I  stricted,  has  been  tibe.  subjeQl,  of 
Burr.  649;  ITa/^dn  t.  B^ii#,  8  Borr.  conflicting  decisions,  in  K«  B., 
1923;  Morrw  v.  Kccj,  2  W:  Bhi:      (Donattyy.Batclmf,  8 1.  !l.  152,)     . 


If   the  actitti  be   brovgbl    la      ? .  FmmUy  I  H.  Bla..  ^f^>  and 


anothercourtytlbeproceMlli^iDay      tba  t^cbequier,  (TJwA'C  t.  (^^% 
b*  Mft^s^  fo^  (M^aMty;  fHiarii      9  P>k«,  'ire,)  WtMre  the  -«iMlitP>' 


V,  T^hn,  Byim^r  9^|  Hro  >•     vrafi  bsi4^       .     /  i-   '  h>    ^f 

rer,  ibid.  117;  Wti^  vi.         it  basbesf  obmFYcd  tJMi«  e>^-> 


T^o^fM^^  sCavpb.  396;  or  th«      able  jmiecliceiion    m   vttepect    of 


(iswft/r,  to  thejuriedictisa  mi  abate*  bail  bond  ie^  bowefery  gvfen  hf 

nmA)t  t  CtttBpb.  eee.    Bat  the  tho  sialiite  ywiaHjF,  '»  Me  eoort 

obje«&oi>  caaeot  be  taken  under  a  ii»  ifa4M  Me  acfM  k  Woug^: 

ptee of  noti  est  factmb;  ibid.  Stlw.  If.  F.  nb  ei.  i^.  '  ' 

Wbsdier  dia  ikeHff  i^  tfo  re* 


TOO 


OASES)  Rf  TUB  KING^iJBCaKIH. 
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'^ 


A.  at  Liver- 
pool, having 
consigned 
goods  to  B.  at 
Bahia,  for  sale 
on  ^.'s  ac- 
county  draws 
bills  on  B.  to 
be  paid  out  of 
the  produce  of 
the  consign- 
ments. Jl»  ne- 
gotiates the 
bills  with  C.  in 
London.  Upon 
B.'s  refusing 
to  accept  the 
first  of  the 
bills  which  is 
presented.  A, 
directs  B.  to 
band  over  to 
D.,  C.'s  agent 
at  Bahia,  any 

AJs  which 
may  be  re- 
maminginB.'8 
hands.  Before 
this  direction 
reaches  Bahia, 
or  is  acted 
upon  by  B., 
A.  becomes 
bankrupt.    A. 
afterwards  re- 
ceiving the 
property  from 
B.y  is  guilty  of 
a  tortious  con- 
version. 

Whether  by 
such  direction 
C  acquired 
any  eatable 
lien  upon  the 
property. 


CAAVA&ttoaiid  Others,  Assignees  of  EoRiriJ/HAi^o^atBft|ib 

ni|>t,  <I7.  BuRN.«od  another*  -   titn  •> 

TftOVER.— Plea,  not  guilty.  At  the  trial  before  Parke,  0. 
at  the  Lancaster  spring  assizes j  1831,  a  verdict  was  found 
for  the  plaintiff^  damages  2049/.,  subject  to  the  opirifion  of 
this  Court  on  the  following  case  :— 

20th  May,  1829. — Foriunato,  who  had  been  Toir'sonie 
years  a  merchant  in  Liverpool,  committed  an  act  of  Iban'k- 
ruptcy.  The  plaintiffs  were  appointed  assignees  utider  a 
commission  issued  2dd  of  June,  1829.  The  bankrupt 
hstd  been  in  the  habit  of  consigning  cotton  goods  belonging  to 
himself,  to  a  De  Rego^  his  agent  at  Bahia,  for  dale  on  the 
bankrupt's  account.  By  the  course  of  business  the  bank- 
rupt, on  the  faith  of,  and  against  his  consignments,  dre^<!rti 
Rego  bills  proportioned  to  the  consignments,  which 'billk 
Rego  was  to  pay  out  of  the  proceeds.  The  ban'krupt'lvte 
in  the  habit  of  procuring  the  bills  so  dr&Un  to  be  Indorsed 
and  negotiated  in  London  by  the  defendants^  who  receiv'ed 
for  so  doing  a  customary  (a)  brokerage. 

In  1828  and  1829  the  bankrupt  had  made  such  consign^ 
ments  to  Rego,  at  Bahia,  by  eight  vessels.  Between  the 
igth  of  November,  1828,  and  the  I6th  of  March,  l829, 
kfie  bankrupt  drew  and  negotiated  vvith  the  defendants,  wh6 
advanced  the  amount  to  the  bankrupt,  bills  to  the  ambirht 


,  •  {4)1  iAs  th&!  defendakita  .made  no « 
fidvao^^es  |th«tnseKes,  it  w;as  com- 
petent to  them  to  stipulate  for  any 
perc^fag^,  tinder  fhe  name  of  brb-  • 
ktnig^  Miiiih<tht»biiiikra)tt  uligbtr 
h^  ^i^Rg  to,pay. ,  T??Js  p«rc9nl;<ige 
wqulfl  be ,  calculf^tcd  partly  in  re« 
sp^cC  of  the  trouble  iii  negotiating 
t^y^tnlls^t^o^i^hiab  pdrtb»6f  th^ 
r6DMO(Mration-  lh9-«tenn  '^  Wofctr- 1 
age"  wqul4.  alone  properly  apply f) 
partly    upon    the    inconvenience 
arising  from  the  liability  to  advance" 
tfaemonay  fibr  11  n  iadefifitte  period, 
in  case  the  bills  should  be  dis> 


(. 


honoured';  and  partly  upon  th^ 
danger  of  ultimate ,  Ipes,  in  case  of 
the  insolvency  of  the  drawer. 

A,  cannot  stipulate  'for  raM 
than  5  per  oeikt^  fonthsfUs^  of  his 
oyvn.nwHi^y^  bj^t  .he{m^J  ^cha^f 
JB.  ^0  per  ceut^  as  the  price  of 
lenduig'B.  bis  name  and  gu&r^iitee 
for^  the'piirpb^>cf>^tMb|lltt^&ib 

bornow  money  i^  5  peir..wpl»;4f 
C,  or  to  postpone  the.(myniei}t  of 
an  old  debt  owing  from  A,  to  C.; 
thesolvert^y  of  B.  b^g-^-^^t 
case  a  ihate^  ordudtfoHitolb>C., 
if  satisfied  as  to  the  solvency  of  il« 


Cabvalho 


JO  Ai6£fi.  'I  ST  IPHH  KIKG^^  BEKCIl*  90l 

of  .3800/.f  which  being  all  dishonoured  by  Rego,  were  qc-  ;t4ft(i. 
€s^U«aiid  taken  'Up  hyVageleriioptku^  honour) otthmde^ 
fendants.  Goods,  had  been- consigned  by  the  bankrupt  to 
^ego  tQ^an  amount  which,  authorized  the  bankrupt  t^  draff  Burk. 
jto  th^  extent  of  38002.;  and  insurances  were  effected  on 
:puch^oods  by  the  defendants,,  under  the  di^'ections  o^  th^ 
bankrupt.     The  bankrupt  received  due  notice  of  dishonour. 

*  • 

On  the  ^3d.of  March,  18£g,  the  defendants  received  no* 
tice  of  the  dishonour  of  the  bills  drawn  in  November,  and 
pn  the  same  day  wrote  to  the  bankrupt  as  follows: — "  Jt  is 
:vvith  the  greatest  concern  we  have  to  inform  you  that  w^ 
have  this  day  received  advices  from  Bahia,  that  Mr.  j1.  D^ 
C.  J^egp  had  refused  to  accept  your  draft  on  him<on  the 
9^fb^,ot  JN^pvember,  for  500/.,  which  intelligence,  a?  you 
jpay^  W^ll  .ponceive,  has  caused  us  no  small  degree  of  sur'- 
l^^^e  |ao\4,Ji;nortificatiott^  and  particularly  as  we  cannot  but  be 
apj;>rebeDsivQ  that  the  same  unlooked-for  fate  may  likewise 
pw^ityqur. subsequent  drafts  on  Jiira.  We  have,  therefore^ 
i^ost  earnestly  to  request,  that  you  will  not  lose  a  moment 
in  putting  Mr.  Rego  in  such  a  situation  as  to  enable  him  to 
pay  your  drafts;  and  that  you  will  also. resort  to  the  ne^es* 
4ary  .means  to  furnish  us  with  funds  sufficient  to  reimburse 
us  for  the  amount  of  any  of  your  drafts  that  m^y  eoioe  baick 
jtoi  us  protested  for  npnpaym^ntj  whenever  you  are  fware  of 
fiU^ch  beipg  the  case. 

On  the  £7th  of  March,  1899>  the  defendants  received  from   ' 
the  bankrupt  th^  following  letter,  daled  ike  d6tb  of  Mar^h, 
18^9: — "The  subject  of  your  favour  of  the  53d  grieves  /    . 
me  most  bitterly,  especially  at  the  present  tune,  wl^epi  I  ai;n 
quite  unprepared  to  act  as  it  is  both  niy/wisb  and  my  jdtityt    .. 
therefore  I  request  yon  to  send  back  the  prbteslttd  drafts  td 
your  agent  in  Bahia,  to  have  them  accepted  by  Mr.  Rego, 
alltfwipg  bim^  an  extenaion  of  the  time  ta  liquidate,  a8>  by 
thi^  mode^  yoti  only  will  incur  the  inconvenience  of  deHiy; 
ai^i  r  will  give  instructions  to  Mr.  Rego  to  settle  with  your 
ag^fit  as  th^  demands  arise  from  the  said  bills/' 

lOti'lks  4tb  of  April,  1869*  the  defendants  wrote  to  di» 


I.  .• 


ffHa  CMUfirTHBJCnilO's«lV€Bd 

MtrruoC  tt«9'<934  vIimm.. .«n4 ,  in  iref^yUiefeikp  we.heg,;4a 

^*^  ]ml'  iHun  Mumad  to  im»  as  U  wouU  have  bemi  ^uMl»  iri^ 
friar  to Jiafe>re(aniaii.llieQi  jnarely  for  Ibe  waajt^C aocKfiln 
aiNi«;:biit  in  case  of  aonpayiflfnti  on  tlw  dfv#<  oq  ; wUfch 
thay  bacama  due,  they  are  aiife  la  h^imf^t  lwi<^i\Ntb  t|»e 
aeoemary  protfiiti^  aad  it  is  ^luite  iai|KMisiUe.|i(Mr>u«)on.^r 
agants  to  graat  any  axteosioa  ml.  tiftiatnaa  wa  tasa.  apt  iha 
hoUars  of  the  btUa,  with  whom  aloaa  fasts  the  >pewer,of 
granting  such  accomnKMlatioN.  As  iadomeia  of  the.  biUs« 
they  will  of  couraa  cone  back  upon  us  first;  howav^ri  we 
most  fanrently  hope  that  such  an  uapkasaal  etaat  will  not 
take  placOf  and  that  Mr*  R^  will  pay  tfaaai^.  Wa  ksfe 
loo  high  ao  opinion  of  your  hoooar  lo  sappMe  foir^a  qhit 
meiit  that  you  would  have  diawn  thesa  faiUt  wilho«it  hawjng 
the  means  necessary  for  Ihair  discbargd  in  iha^  hands. of 
Mr*  Rego^  and  therefore  we  most  earnestly  reqiuaat  that  yon 
will  write  to  Mr*  Mego^  by  Iha  firiM  vessel,  with  orders  lihat 
in  ceee  he  does  not  pay  your  drafts*  ht  wUl  immtdiaUfy 
htind  over  9mh  ptfopftf^im  he  tmy  luive  of  ycurs^  of  an. 
aquiirala*!  talua  to  thai  bills  not  paid  by  him,  tp  oiiur  agent* 
Mf « Vugtkr  of  Bahia^  wbo«^  we  hava  reipiasted  to  pfty  the  • 
bills  for  our  honour/'  .,    . 

Oh  the  lith  of  April,   1889^  the  dafandanU  iseceived 
fsomifthe  ibankrupt)  tha  kUter  fdlloviing»  dat^d  the  9lh:--, 
'SAffaciab^.to.yojir  ifyiuiGlions^  Lwittiyviita  .to.iMr«i  Megfja 
per  brig  WairartiiieAtaf^ail  iin  jtb((:,49lb.(qf  <|^is.niQpdi^ 
dffiffcft^g,Atm  Unhand  WiPtA.MnuVogekr  prispf^y  iff  mine 
mM$*htUiiA$4q  eauevM0.eimOimt ^ kHk  Ib^it  ADentu4Ujr.m%y 
not  be  paid;  I  say  eventually ,  because  I  do  still  hoput  that, 
some  of  them  will  be  accepted;  for  the  cause  of  Mr*  Rego's 
no(  havbg  (done  sc^  was/  tha^  itapps^bib^  »i  .r aaU^og  >  wd 
collecting  dabts«  .1  beg: (to  jsssure  you^lhat>.ijwili<^t%lL\ 
that  i^  due  of  ma  to  secune  your  proparlyi  <ai^  4bst^.y0u 
shall  not  be  sufferers  in  the  least  by  this  unfortunate  trans- 
aali&ni  bagpond  aoMa  delay/'  .       i  . 


•  On  Me  Uiite  «My  >the  banki^pt  wrote  'to<Jbg»;otifblu  tBS9. 
lo'ws  :Xn  f  ht^ii  ^iiS^ed  ^i  f>roiiihM  to  Snrfo  find  Cb^; 
riMt  yM  MrtiH  pH«9'fii«6  tlf«  ikivii  of  tAdt^^agerit  ifiTotir 
cily,  Mr.  ydgfe/^,  fill  tlid  pro^rty  ^Wdi  mny^^xistki  J^our  •^"^ 
h&tids  fbl*  my  ac(:oifnt  You  will  af rimg*  with  that  gentle* 
mtttf  'the  mode  in'  which  this  order  may  be  carried  nitD 
eifecf;  with  tMs  ttnder^tanding^  that  it  ii  eMential  that  the 
whole  be  dorte  under  perfect  aecrecyi  for  which  I  shall  con^ 
sider*  myself  very  much  obliged  to  you.  It  appears  to  me 
that  the  best  phn  would  be,  to  pay  him  the  liquidated 
amoilnts  as  fast  as  the  same  are  receiTed*" 

This  letter  reached  Rego  in  June,  1829|  on  the  11th  of 
which  month  he  wrote  to  the  defendants  as  follows:*--* 
"  The  reason  which  obliged  me  to  refuse  acceptance  to  the 
biHs  which  Mr.  Foriwiato  drew  upon  me  on  the  29th  of 
November  last^  and  subsequent  months,  was  the  stagnation 
of  a  great  part  of  the  goods  which  he  consigned  to  me,  and 
of  which  there  still  exists  a  great  part  in  my  possession, 
which  I  will  deliver  to  Mr,  Fcgfe/fr,  in  ckmsequence  of  the 
order  to  do  sO|  received  from  ^uFortunato;  which  delivery 
I  intend  effecting  by  the  end  of  the  cnrrent  month/* 

30  June,  ]6fi9i  the  goods  mentioned  in  the  declaration, 
being  part  of  the  goods  so  consigned  for  aafei  were  i^  Jfegior' 
handed  over  to  Vogekr. 

\5  Joly,  16^,  Heg^  wrote  to  Hm  defendaats*^-^/' The 
present  hai  for  its  sole  object  fbe  infonqing  you,  ibat<on  < 
the  SOth  ultimo  i  placed  at'  the*  di9posal  pf  Mr*i^egc/cr 
3,(^5/,'  <(2^.^  in  goocl^  betongiog  ib  Mr;  FoHknaloP   .•  •   i       { 

YifgHtri  htfc^tii  the  cdmoiencement '4^f  0i«d  aotioD^  soid^ 
the  goDck  by  direction  of  the  defendaote,  and  paid^llMm  the 


J' '  »  •  •  m'    ' ',  *,    r ' 


"The  e&9^  was^  argWed<^i)  %iTritlity  term,  18M>  by Cromp- 
tiiH  A^  the  ptaititMTs,  Qttd  Siorkiefat  the -defendants, 
"'Foi'  tlle'plauitlffs.  the  foHowing  oasei  were  cited^  F/te*- 

(a)  Belbro  Lurd  TeaUnkn,  C.J^  lMtMtk,fm^^tiA  IkmltmUi 


•   ?. 


CABti  IH'rUZ  Kf  {TO  d  BEVetf. 

mouh  V.  DirAVe  (a),  WWt ams  ▼.  ZnmJ  (*),  Itunt  r.  Morti- 
mer (c),  Vachtr  V.  Cock9{d),  Lempriere  v.  -Pflsfcjf(*% 

The  defeodanU  also  relied  on  Lempriere  t.  Pastey:  and 
Ibey  cited  J3at/ey  v.  CulverweU  (/),  How  v.  Dutt^so/i  (g), 

Fea/es  v,  Orovesihy  _         ,        , 

Cur*  adv.  vmt. 

* 

LiTTLEDALE,  J«  now  delivered  the  judgment  pf  t)it 
Court  (t). 

This  was  an  action  of  trover^  to  recover  the  value  of  a 
quantity  of  cotton  goods,  which  came  to  the  poasessioa  of 
the  defendants  on  the  dOth  of  June^  1829>  in  the  Bra^» 
and  was  afterwards  sold  by  them.  On  the  120th  of  Maofi 
an  act  of  bankruptcy  was  committed  by  the  bankrupt  Fifr^^ 
tunaio,  and  a  commission  issued  on  the  23d  of  June,  under 
which  the  plaintiffs  were  appointed  assignees.  The  goods 
in  question  were  part  of  some  consignments  made  by  the 
bankrupt  at  different  times*  to  a  person  of  the  name  of 
i2€gO|  at  Bahia;  against  these  consignments  the  bankrupt 
drew  on  Rego  bills  of  exchangCi  which  were  negotiated  by 
the  defendants'  indorsing  them.  No  goods  appear  to  have 
been  specifically  appropriated,  by  the  bankrupt's  directions, 
to  the  payment  of  any  particular  bill;  but  the  bilb  were 
drawn  generally,  though  proportioned  in  amount,  in  a  car* 
taott  degree,  to  the  value  of  the  consignments.  In  March, 
1M9»  information  was  received  by  the  defendants  in  Lon^ 
don,  that  some  of  the  drafts  had  been  refused  acceptance^  in 
eonMfuence  of  which  they  became  lia^rleon  llieir  indorse* 
ment$  and  being  apprehensifre  that  ^other  bills  would  awa^ 
with  the  same  fafee^  they  called  upon  the  bankrupt  to  maki 
provisidn  fer  their  reiadborseinent;  a  correspoadenea  fbl^ 
loived,  and  th4  question  in  this  case  turns  minly  upon  |li< 
meaning  and  effiact*  -  - 

(<i)  1  P.  Wms.  499.  Bam.  &  Cressvir.  448. ' 

(6)  Ibid.  4a0|  n.  5th. ed. .  (g)  1  Vez.  sen.  331.       .     .  , 

(c)  10  Barn.  ^  Cressw.  44.  (A)  1  Ves.  jinu  280.     ;       ,   . 

(i)  1  Bom.  k  AdQl.  146*  (i)  LUiUdak,  Po^fte,  ^n^  >#/• 

(e)  9  T.  R.  485.  lefoa,  JJ.;  Lotd  Tenterden,  C.  J. 

(/)  9  Mann.  Sc  Ryl.  564;  8     having  died  since  the  aigument. 


all  thejp^^pi)alvea^.4l^(^  cJSSa^ 

Y^  att)i^  t^pi^  of  thiQ  act  ojf  bi^nkrup^y,  Jie^^ficU^UjriHtpr-  v./    ' 

e9t^. (M^itb ;tbe  stal^torj.eKceptiicms^fi  Geo*  4,  c.  16,38.  8l|;      ®"^^v; 
82,  86,  112);  but  as  the  object  of  the  afisignm^nt.of  th^ 
bantoropiV  ptdp^ty  \b,  that  it  may  be .  applied  to  the  pay- 
ment of  his  debts,  it  is  equally  clear  that  nothing  passed  by 
ilf'l^hkh  Uhi^<  bkhkrtipt  Chen  held  in  trust  for  others,  or  in 
which  he  had  only  a  mere  legal  interest;    Scott  v.  Siifr 
mah{&);WmcH  i.'Keefey(b\  Carpenters.  Mamell{e\  Glad-' 
shi/y^Yi  HttdH>tn(jS)*^  but  if,  at  the  timeof  the  act  of  bankruptcy;- 
tM  btfnkrtfpt  possessed  a  possibility  of  interest,  from  which 
aMnefit  to  his  creditors  might  result  (e),  if  he  had  the  legal 
intekitfin  any  property,  and  it  was  uncertain  whether,  he 
wtioM  hold 'arty  part  of  that  property,  or  if  any,  what  part, 
aiira'tsusteb  for  others,  tbe  ^hole  M*ou1d  pass  By  jthe  assign^ 
jiiMt;'it>bould  not  remain  in  the  bankrupt,  subject  to*  be. 
ttamsfeiyed  on  a  future  contingency;  and  rf  it  did  pass  to 
thp.adiigae6fr>  it  eo«M  not  be  divested  out  of  them  in  whole 
Of^iiipart,  by  the  happening  of  events  subsequent  to  th« 
aobjOf  bankruptcy,  which  might  make  them  hold  the  wholey 
or  aone  specific  part,  as  trusteeei  only;.. for  there  is  no  pro*: 
jfiaion  in  thestalvte  which  takes  -out  of  the  aasigiieei  a  rtght 
oBce  vested  in  tbem.   <  -^     .:,']: 

MThb:  whole  qneatioii  then  is,  not  Aether*  the  ^pjkahliiv 
weve^.or  were  uoc  trusteealor  the  defendants/ fierthe^wbofa 
OF  part  of  those  goodsv  et  theitinlie  of  aetiosi  broeghl^ri^ 
but  wlMther-iriie  pre^^tyiin-  thbse  gobib;  of  in^anjifaplioS 
tbee^  tested  m  tbe<ptaiiitMrs  by.wtu^pf  4lbe<iakitgnpieiilu 
T^.decidaidiib'wk  >must  p«ib9ito  the  teriHii  oC^dit  biir||tii» 
buDuieen ilwihfnkntpt  apdi sktfcnclaiitsy conleitiei^ linttbti ifm^ 
tntpoQliint^lsttGRB  ofiitkej^th  «dil  fiithtiifJbRrila)!  Vlie.bMilcH 
jrial  parts  of  that  of  the  4th  of  April  are/aefelbnpB'^i^H^.^Jla 
indorsers  of  tfie  bills^  t)iey  Yi'itt  of  course  come  .back^ujpon 

(a)  Wiliest  400.    .    '      '  {d)  1  Maufe  «c'Se1w.  ilt.  ' 

{h)  1  T.  R.  6ig.   '•  (0 Ter  Lord  Ahdnlejf,  C.  J.  3 

%)  b'Boi.  &  l^urt.  40.  Bos.  &  PtiU.  41. 


r^T^-  '     pleasant  event  will  not  b<Mt>pbU9^'aiidi'lbttl^Mn'«^Mll 
^,  p^y  thetti ;  we^  'hate'  too^  blgb  tfli^opidtdniof^  jMiof  ttliMuit  to 

^^^'  «iitypo8e  for' a  lAoMieiftt  ifaat'^ou^WdalA'^taaVtfidniwii  i^nf 
bilk  without  having  thb  «n6i*iif  nieo^gaavy  fbi-  ihtftMiislriHHy 
in  the  haads  of  M^*  R^^i  ^lidjlkereM'eiiii»i91«98tIb«i|isal^ 
request  thqft  yon  will  witte  Id  Mi*.  jR«fo;<bf  ^^ite  liMiivpaaal» 
with  orders  that  in  ease  he  Uoear.noi'p^yoiif  ^infta^ IvimH 
immediately  hand  over  aiijph  pnifiarly*'aa  lioiitittyiiaNrai.af 
yoursy  of  an  equivalent  value  to  the  hiH^^  net/  |m4  liy.iuip, 
to  our  agent>  Mr.  f^ogskr,  of  BnUay  v^-homwe  faawe^Bar 
quested  to  pay  the  bills  for  our  hiiB«e,"  &c«  Tha  b^wkriipt 
answers,  on  the  9th  of  April,  **  Agreeably. l;o.  your  ii^ono* 
iiens,  I  will  write  to  Mr.  ^.  C.  Rega  per  iwig  Wascitet«» 
to  Sfiil-on  tlie  Idth  of  thi^  mpndi,  dinecting  bini'  to-^faand 
over  to  Mr.  Vogel^r  property  of  mine  in  his  hands  torC3*«er 
the  amount  of  bills  that  eveatiially  may  not  be  paML  Itsay 
eventufllyy  because  I  dp  stiii  hope  that^some  ef.lhsiKwU 
be  accepted;  for  the  cause  of  Mf*  Bsgfi^  aotvhaviiiffdam 
so,  was  the  impossibity  of  veuliaing  «ad  coHecting  iW>ii* 
I  beg  to  assure  yeu  that  i  wil}  do  all  that  is  dueeC  iiia.to 
secyre  your  property/ and  that  you  shall  i|ol  ba^aaffbreiv  in 
the  least  by  this  unfortunate  tmnsactioii,  beyond  sooM^doo 
lay/'  The  proposal  by  the  defendants  is>  that  if  Rig^dD 
not  pay  the  bankrupt's- drafts,  tbe  baiikni(A  shall  hand  over 
Id  the  defendants'  agents  so  mueb  pvoperlgr  in  hia  hands 
as  may  bis  equivalent  to  the  drafts  4inpl|id.  The  letter  ^ 
ffhe  9th  of  April  is  northing  more  tbpM»  aa-^meiit  to  /the 
d^ftrirdairts^  |^rop«ifsat;  ^  It  dle^s  not  ^ztond  os  vM^rit^  md 
con^tot<*8  a'bividiifg^  «gi^mentf  bertw«en*4he  piiitiea<tii  she 
^ame  effect.  In  this  agreement  the  event  H^NKi^Mtidi  the 
property  Is  to  be^rahsMrn^d  is  uacWtuiii,  >aod>itte  «Di6unt 
to  be  transferred  is  also  qncertain.  If  Rega  paid(tiM:j|bil|B» 
no  gbo^d's  AvoiiM'  b^  ifi^'tbtil  Csise  subject  to  delivery  to  the 
defendants;  if  he  did  not,  and  had  sold  the  goods  previously 
to  the  compiuni^ation  frbm  the  parties  being 'received  in 
the  Brazils,  no  goods  would  be  capable  6f  bertig  deliV^tcti; 
if  the  goods  existed  at  that  4iAie,  the  value  of  the  goods  to 


Camyxlbq 


lie'cMtta)ecl;«iud;^i8{fc0ifia  goo4«<^o,be  )d|9liv^r(|c]>  iirAi^d        ^im* 
bef«ti^lincMai0(l»ndfttiimo0rfakif»d.  t'-.n  •!•  >/  ;.. .   .  v.  ••■(  /.; 

fi9petiky/m\amy  pa^-.Qf/tb^  gQ949  lil^Jn  t^ego*^  h^^a*  ^^**' 
RiOi^d'iby'Abii  iHirgiftii^tQ  li)ieiidMfn^Q|ii.  Al>d  it  (^^i^fl  to 
(i*^tifinliy''inf>M8iUei  la^nji^.tbat  ftb«  ccntraet.Qperal^  M 
jltt^eftiiteMe4i98^iiie«Aol  tbewholaDr  of  mj  specific  pai:t» 
ttt4liat  fiam  lf>«  •  befcm  jtlie^  .act  of  bRokniptcj ;  for  it  ia  c^im^ 
Ihal^e  {Hiiti^  totit/d^id^t^  conaider  that  the  whQie  or  aqj 
spe^ifi^  (Mr^wan^MitftQibe  beUl.by  the  b^okcupt  far  the 
ftefemlilhtvj  or>that  it  ittai*  absolutely  and  at  all  events  to  be 
mpngmti  td  the  defettdanta  at  any  future  time*^  Until  c^r* 
taoD  .contingencies  happeiledi  and  Until  8<Mnethi»g  more  wece 
aseerlainfid  Mid  >d^ne>  the  equitable  as  weU  9s  the  ^g^ 
'inteteet  wdiddto  i»  the  bankrupt;  and,  if  so,  it  wpuld  pass 

nAl  is  Jteipedesaary^toi  decide'  whether  Ae  agreeoien.t  g^ye 

'te'  iiriitodd)!^  ^ough  oeoli^eotif .  interest  in  the  goodSf 

and'^heihilribe  assigtieei^  ia  thc(.  evenls  which  have  since 

hn|i|^i|0d«  altr  or  ere  net  tmslses  ^  the  defendants^  a^d 

bounds  ta^epay,  out  of  the  proceeds.oC.the  goods  An  qnes- 

iioii/tbtl  amoiittk  which  they  hmie  peid.>  The  defendants  may 

-bbvenn-^Mitftbie  fight  to. be  p^id  oal/of  tbc^  goods  jqt:  th/|ir 

[^of^eMsi  but  the  questiai>»^'hedieR  the^y  liave  suc)r  a  rig\^|, 

tend  the  mode^  ofenforonfit^  lielo^g  tp  a  eoujrt  pf  equitj^ 

c'  tWe  JUv0  passed  «ver:  tlie  letter  of  Uie  1  Itb  of  .April  M'itb- 

•entndtioej  betiauflke  thet  \^ttef[^^M  noff  comqiUQicatffd  .^o 

4be  defeodapta^^  fMididgmfjvot  tuftm  &  9^9f  the  ,rpntifa^t 

:iiet^e^fjdiem  bud  ihe  ^hanl«r«|it.  'Tal(eii<fk|i)e»it  iq  a^Jff^e 

'^deuotef  mailable'  'autborltyi:  wMic;h/.)9^A9<  !^9m^^fpA^ .  bj 

'tbQ(bftfafcfllf1(^«.i'  .-♦  :    .;      ,-.  =  .;  ■  ,..        I         ...  i;  ,   ^ 

i^ivWfi^  thbrefoce  .tbiAk.lhet  tbe..pb^9^fa^jB,el^t^tled  ^o 
><'>'(  '   >  :•  .Judgn^ent  for  the  plaintiffs  (a). 

Tf  (a)  AB4MeA)rAA&^Vt^j>   .,fra/%ftj.4  Ves.  119;  Jones  v. 
^  E^pt  .N,  ^.  (^.  V>t^ ;  Matthews  v.      Gt66oRs»  9  Ves.  407, 411 . . 

•  I  "u'-i.^.     J/1,    :,      ,„,;■      '      I       ^JZii.,  .        .  .    , 


708  C liSKfi  f  K  THi^  I&WjP>  1 1*51  N)P« . 

1  he  Mayor^  Ajdermen, ^iid  Burgesses  of  Macclesfield 

V,  Pedley.  * 

A  nght,  by       GrASE^ifor  an  itiJMry.to-t)iQ*pla|n(i4b'.in9l'kf|}... ,    ,\-  .*..  h^t 
exS  J^r-         '^*'°  ptaiotiffadtcUredAallUAy  WW.Jiwwfeil|y»^^ 
sons  from  sell-  of  a  certain  market  within  the  borough,  and  that  bu^^cp 

arudes  in^  ^  ^^  Others^  selling  tbeir  flesh  meat:on;tbi9,  n)$4f^et4490P  >" 
their  shops  on  jibat  town,  ought  («)  no4  io  ^ell  i\  in^prHate  MlW«^\4^(viP 
without  the '  ^^  open  public  market,  on  the  plimtiff^f  atf^ki  ar  9p  a^hMp 
limiuofa        placed  there  bj  their  content,  paying  a  t|jM)9ge«ifiid*tl(Ht 

marKeCy  is 

valid  in  law.     the  defendant  sold  meat  on  market  days  .in  a.pma|9.,hot|^ 

is  nSnci*:^^*'' «  *^  ^^^n-    Plea,-not  guilty.  .  ..       ...;.. 

dental  to  the         At  the  trial  before  foZ/^rW,  B.,  at  the.  Che8t(Bpr  .aprj^g 
nu^e^Km^    aasizes,  1832,  the  following  facts  appeared  t    .,    .   .#  ..  i 
^  1261.    Edward,  Earl  of  Cheater  ((')•   by  .  bis  ,x:l)lM^tfir, 

granted  and  confirmed  to  his  burgesses  of  Macot;99fi?kl 

^*  that  the  said  town  should  be  a  free  boroi|gb.(c)«.and.th^t 

tbey  should  have  a  merchants*  guild>  and.should;l^e')qiiit  of 

toll,  passage,  frontage,  staUage,  and  other,  customs.*". 

~    1666.  Charles  %,  by  his  charter,  ordained,  granted,  .ra|i- 

*fied  and  confirmed  to  the  mayor,  aldermen,  and  burgesses, 

■and  tbeir  snccessots,  the  incorporation  and  body  corporate, 

^nd  all  and  singular  the  liberties,  free  customs,  franchiaes, 

:imiDBqities,exemptionsy  acquittances, .and  jurisdicti0n#.of 

tiie: same  body  corporate,  hsds,  tenements,  marketBi.  fai|V« 

tolls,  customs,  liberties,  privileges,  francbiafs»  immuiHtJAS, 

-'povperiv  :  Butfaorilie^/.  aisquitlancesL,  jafi^dictidn^i    profits, 

aUvantagca^  enMilaaiants^  mid  hen^itamentl  wb»tsat,Yer, 

(a)  As  to  this  concise  mode  of  As  to  the  mode  of  stating  sueh 
lletlMng  Without  sheW?/ig  the  oH-  a  right  In  Hf^a^'iidkfBm  ti  MM, 
')gMk  io#:ftba<  <iUI|alioa,..iee'  The-  ia.Bast«.^76.<:  .  .  ;•  ..i.  v  ui.» 
J^»liffff]$Wm^,  *^..  ^  T5eiDA:«-  {h)  Afterwards  Edward^  \.^  ^ 
bury  V.  DUiOTif  6  East,  438,  and  2  (^)  As  to  the  power  of  counts- 
Smith,  508 ;  The  tame  v.  Brick'  palatine  to  create  borohghk;  i/iSe 
neliy  Q  Taunt.  J 90;  2  Wms.  Saund.  4  Inst.  205,  211;  Carew*s  Survey 
17S;  n.'J;  H  vide  ibid,  tld,  n.  2;  of  Cornwall,  70;  V\md%k  d^  Quo 

1  Chit.  Plead.  5di  ed.  414,  &c.  Warranto,  temp.  Edm.  1,  fo.  2,  3, 

2  Chit.  Plead.  818.  1 11;  3  Mann.  &  Ryl.  255. 


which  the  mayor,  aldermen  and  burgesses,  or  their  prede- 


cessors, had  l^^fully  had.  Sic.,  by  reason  of  any  charters  jjr    ,«    y^ 
letters-patent  by  King  James  the  First,  or  by  any  kings  or       &c.  of 


jor, 
•patent  by  King  James  the  First,  or  by  any  kingt 

queens  of  England  theretofore  made,  or  by  any  other  law-  y^ 

ful  mode,  rigHt  or  Custom/  fise,-  prescription' or :tilU»  tbers^      IP^dl^t. 

'tdfbre'  ttfied'M^  enjoyed,  habmdam  rn  as  ample  mannet  as 

*"  1784/  t*he  pMintiff*  app<Mntcd  certain  officers  called 
'ih€t^kkt»4of!^eft.  Those  officers,  who  have  been  coHtJitued 
it^ktk  1794  to  the  present  time,  have  by  virtue  of  their  office 
'tiiited'the  market-place  on  market  days(«r),  have  inspected 
iti,e  meat  brought  there  for  sale,  and  have  from  time  to  time 
seized  and  destroyed  meat  which  they  adjudged  to  be  un6t 
ibrlbod. 

It  was  asserted  by  the  defendant's  witnesses,  and  denied 
*by  those  called  on  the  part  of  the  plaintiffs,  that  previously 
'Vey' 1810' fheat  was  usually  sold  in  butchers'  shops  in  the 
'le^n,  not  being  within  the  market.  ^ 

^ '  The  jury  having  found  for  the  plaintiffs,  a  rule  nisi  was 
obtained  for  a  new  trial,  on  the  ground  of  roiadirectioo, 
first,  in  stating  to  the  jury  that  the  power  of  excluding  per- 
sons from  selling  in  private  shops  resulted  from  the  right 
to  the  franchise  of  a  market,  unless  the  defendant*  could 
shew  the  contrary, — wheteas  suth-power  of  «xchni6n.cbuld 
'only  exist  by  immemorial  custom^iand^  icconoUgr,r!]nr(aot 
^iMving  it 'as* ia  question* for' tiM  jofy- whether  arty.aodi  itt- 
tneftnofittl'cmtbm  exieted;  '*      .••'     •       -  > 

^''  7%k  learned' judge  repor<»d'>ta>  the. €oiirt,>thatii»<his 
Mldre^i  to  the  jury  he  had  "not  st»led^toithpK:ifaa[t  the 
plaintiffs  had  the  right  contended  for  as  incident  to  the 
iftanchiMpf  the  market,  but  that  he  hfid  treated  the  r^t  f|s 
one  which  could  exist  only  by  custom,  anii:th4t  be  hid  kft 
it  to  the  jury,  on  the  evidence,  to  say  whether' sachexcldsfte 
jcight  did  or  di4  not  exist. 


•/»_.  •  i  ^  ■_  t 


J^^Jex^i^  and  J*  IL  Lloy4$  in  Trinity   term,  shewed 

,.   ,    ...  J,   .    (r^  Tuesdays  and  Saturdays. 


J^^i      6f't)'uhstatWcMeM:    "' '        -<•  ...|..  ..nq   /,(    .l.«Ji:.o.|.o, 
•TneMaVoK     •'  ,   .  ■       .   ■  i    <   ..i.   .  i. 

.        ji     '        '   ■  '  '.'■.■•■..•.,'    .■11,  ..,  HI.       ;l      !.  )>v      lli;il"<lll 

■PtttEV.      of  tfaeriile;  '        '  •''    '"■•  "'  -'■"•       "'  '"'''•■  "  ''  ' 

'Ml   .  •  i  .j.<:i  -Mil    !••>• '  • 

In  MichaelnidB  term,  \S3^,  the  jud^etoY  4P  thif^OMi»t 
was  delivered  by  '"    '     ''•'"''    •»"»-^ ''»'^»'   "•< 

LiTTlEDALB,  J.(d),  wfao,  ftfter  shititi);  thfe  pf^ln^s" mA 
course  of  proceedings,  proceeded^  as  feilbws.'''  •"'   '^     ''  - 

On  the  motion  for  a  new  trial  it  was  objeeteA  diM'tii^ 
learned  judge  had  misdirected  the  jury,  by  stating  ttait  Ihi 
right  to  exclude  individuals  from  selKng' iti' pritiile'shb|is 
resulted  from  the  right  to  the  f)^ndbt96'df «  ri<4rkbt;'tlnMbb 
Che  defendant  could  prove  a  Custote  to* '  the"  ^M^^^^ 
whereas,  by  law,  such  right  of  exdnSfon  ebul^'btiiy'el&ilt 
by  immemorial  custom;  and ' that '  th^leameil  juS^'Uid 
not  left  to  the  jury  thd  qiie^ibn, 'whether  itich  liif  kifM^ 
morial  custom  eitisted  With  respect  to  tirii  Hiaif^t.  '  Updti 
iconsid^rihg  the  fepbrt,  atfd  After  conferring  With'tfcelfeaTMed 
judge,  we  are  oir  opitiion  that  tbeieybjectiotts  uf^^  id  sdfh 
port  oif  the  hiotiod  for'andw  trial  cannot  be  atistaitted. 
^e'l^arned  judge  never  stated  that  Ae  plaintiffs  bad  tte 
ri^lit'cont^hded  fbr  as  infcidetit  td  the  franchise  of  tile 
market:  He  tHsatfed  this  tight  as  xine  which  (^ouM  exist 
oiity'4iy' virtue  6f  imihemoriid  usage,  and  'that  question, 
sabstai^tikMy;  wa:s  Idft  to  th6  jury.  Ther^  is  nd'dotfbl'thiit 
Aere  itas  dUffici^trt  evldeneb  tb  prove*  iuth  il  eniitotti;  fbr 
it  claf  rly  anpei^redL  i|pon  the  testimony  of  sev^^l'WttiiessI^, 
that  no  butchers  shop  existed  in  the  town  until  of  late 
-^  .ye»rff>  m4  ,lbat.  wb^n  tha^e  shops  w€;re  fir^t  <^pwed^  the 

piatnuifs  dbjetted- to*  Ihem.    It'was  fk)t  snttterial^an  auppott 

(tf)    Before    Lord     IViii«rdbi,  &  Cressw.  40^ 

C. J.,  lAUMhle,  Parke,  and  Taun -  (e)  Cited  hn  thsCity  tf  LoiMfen's 

ion,  J  J.  oate',^  Co.  Rep.  It7v     .  ! 

(6)  9  Dov^l.  Sc  R>1. 868 ;  7  Bam.  id)  Lord  TVnlanifiChaVii^died. 


pf  t^p  (:|t!^f/^,  c(>u(en4«d  ;fbr^  to  pr^e  that  tliis.  hswl  been  a        V^s 
corporation  by  prescription.    The  question  was.,  whefh^r    -^^^^T^ 
this  had  been  an  imltiemorial  market,  and  whether  a  cus-       ^c.  c^ 
tpifl  h/g[4.€Wte(i,  fijoni  t\nje  iinin^moriat  for  the  owuef  of  M^cctESFiEi^p 
the  market  to  prevent  private  individuals  from  selling  in      Vtv'izt. 
shops  out  of  the  market.     If  it  were  so,  and  such  custom 
existed,  the  market  might  have  come  into  the  hands  of  the 
Dl^injiffjp^  if)  g^dern  ^imes,  by  a  grant  from  the  crowq  or 
by  conveyance  from  a  subject,  and  the  plaintiffs  would 
jb^ve  SL  fig^X  to  enforce  the  custom.     In  this  view  of  the 
case,  it  is.  unn^cesisary  to  give  any  opinion  whether  the 
gian^e  of  a  newly-created  market  could  bring  an  action 
for  the  dif  turbanf  e  of  his  franchise  against  a  person  who 
djd  ,fo  m^;^^  t^an  sell.  in.  his  own  shop,  not  being  within 
t^e  limits.. qf  ^e.mi^rket- place,  marketable  articles  on  the 
marl^et  days.  .  It  may,  however,  be  observed,  that  no  case 
^baa, decided,  that  this  act,  simply,  is  an  injury  to  the  market 
in  point  pf  law*,    Bui  it  is. -equally  diear,  on  the  other  hand, 
that  a  custom  to  ei^lnde  all  others  from  selling  such  com- 
.iQpdities  on  the  market  days,  exoept  in  the  market-place,  ts 
valid  in  law*    The  like  custom  was  aMpported  iq  the  case 
of  the  Manchester  market,  in  Mo^le^  v.  Walker  (a),  which 
much  resembles  the  present  case.    The  Abbot  of  West* 
minster  had  foiino^erly.  a  similar  .privilege   by  cui9tom4.<(f6 
appears  from  the  Gravesend  case  C^),)  .whi^h  priyiiege  ;was 
sold  t0  Vne  .city  of  London;  and  many  analogous  u^^ps 
are  to  hefpund  in  the  booJ^,.fiqd.e2(ist  in  different  ,pla|9^f. 
Indeed,  tb^.  validity  of  such  a  |Cus,tQp^>  if  esta^lish^d^  ^as 
not  di^pifted  on  the  ^rjj^umei^t,,  J[}it  ;rfi{e,^),ust  ther^fo^e 

b,e .dWf^lwwd,  ..,.-..  .;,   .  <,  .    .    ,.   ...     ...   , .  H 

Rule  discharged  (c). 


iiii 


1 


n  •  .itJ    •  -r'     -J  i'  I 


Lewis^  8  Dowl.  Sc  Rjl.  19t ;  5 
Bam.  ScCressw.  SSfL 

^)  a  Bmwilbi^'»  Rep.  in. 

(c)  In  th%\Majf^i/jfo,  ofDmuM 
'Vj  CAirA,'Scitiiai>  spring  'assizes, 


ftiitd..i1lat'he  «tliOMlii'  f^MY0  ^ 
poiDt  whether  a  right  to  prohibit 
cal#  out-  of  th«  marketrplA^e  was 
tocideiiud  to  an  iaia^aninriai  mar- 
ket. A  rule  nisi  for  a  new  irinl 
was:  obtained  E.T.  1834.     , 
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1832*  1  I  I  il  .  t'     It «.     ■  ■  • 

The  Kino  v.  The  Inhabitants  of  WiioxxoN^a). 

A  niarriaRe  by  An  prdec  of  two  jufltic6s,  w4ietFebT  SvsaJttiah  Carpent^f' 
lished  in  false  called  therein  the  wife  of  Janus  Carpenief^  was  xemoveai 
"*T*'d  "4^  from  tho  parish  of  Moreton  PinkDcy^  in  the  couoty  ^rf 
Geo.  4,  c.  76,  Northampton,  to  the  parish  of  WrDxton^iit  the  covm%fJoS 
Lm  mI^c"     Oxford,  was  confirmed  by  the  Court  of  QaarUtf  Seaimiu,  on 

wera  privy  to    appeal,  subject  to  the  opinion  of  this  Court  on  the  foUow- 

such  mispubli-  • 

cation.  ^        mgcase:— 

James  Carpenter,  the  reputed  husband  of  the  pauper,  is 
*  legally  settled  in  Wroxton.  In  1829  he  courted  the  pauper, 
then  Susannah  Spencer,  who  was  living  in  service  at  Ken'* 
nington,  near  London,  and  she  consented  to  many  him. 
He  knew  her  name,  and  told  her  that  he  would  tee  die 
banns  properly  published.  She  took  no  steps  in  the  mat^ 
ter.  He  told  her  that  the  banns  had  been  puUisfaeiL  The' 
marriage  took  place  at  Kennington,  on  the  8th  of  October, 
1 829*  The  banns  had  been  published  ia  the  ^  names  of 
James  Carpenter  and  Agnes  Watts  (6).  The  register  con-' 
tained  an  entry  of  the  8th  of  October,  1829,  of  the  marriage 
oi  James  Carpenter  and  Agnes  Watts  by  banns;  and  the 
parish  clerk,  M^ho  attested  the  register,  idendfied  the  pauper 
as  the  woman  married  under  the  name  of  Agnes  Watts* 
The  pauper  had  never  gone  by  the  name  of  Agnes  Watts. 
In  the  maiTiage  service,  the  clergyman  used  the  name  of 
Agnes,  but  BO  surname.  The  pauper  who  till  then  believed 
that  she  was  about  to  be  married  in  her  own  name,  looked 
at  Carpenter^  who  told  her  to  hold  her  tongue.  The  cere* 
mooy  then  proceeded.  The  clergyman  wrote  the  name  of 
Agnes  Watts  in  the  register;  and  the  pauper,  although  sbe 
could  write^  was  so  frightened  and  confused,  that  she  only 
made  her  mark  under  the  name  of  Agnes  Watts, '  On  com* 

t 

(a)  Tills  case  was  argued  and       the  object  of  this  mispubli cation 
deterofiined  in  Easter  tenn,  1833.        of  banns  was  to  conceal  the  mar- 
(6)  It  does  not  appear  whether      riage,  or  to  avoid  it. 
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iDg  out  of  churchy  she  told  Carpenter  that  he  had  married        1832. 

her  by  a  wrong  name,  and  he  aaid  it  would  stand  aooA,  and     J!r^^C^ 
i_       V    *'       \     ,V  t.*.     t'.      \  ''^    X  The  King 

tint  tub  banns  had  been  published  m  the  names  of  Jame$  v. 

Coffmder  %rxiAgneiWktit^  iMit  that  it  would  savfe  expense.  ^"^^^^^^ 

TMwti'ht  asid  tbiA>  the  pauper  did  not  know  that  the  banns 

had  bem  pobUslied  in  a  wrong  name.     Carpenter  then 

scsatdwditbe^naflie  of  Agnes  Watts  out  of  the  certificate! 

and  jnffwted- that  of '4StiMrmui&  Ctfrpen/er. 

Waddington  and  Reynolds  in  support  of  the  order  of  ses- 
sions; Under  the  present  marriage  act,  4  Geo.  4,  c.  76>  this 
marriage  is  valid.  It  is  conceded  that  under  the  former 
ac^  QO  Geo.  2y  c.  33,  the  marriage  would  have  been  invalid 
if  .both  parties  had  been  cognizant  of  the  change  of  name; 
There  ia  a  material  difference  in  the  language  of  the  two 
acta.  Tbe  •  seooad  section  of  26  Geo.  2,  c.  35,  etiacted, 
that  Ho  panon  should  be  obliged  to  publish  banbs  of  ma* 
trtmony  unless  the  persons  to  be  married  should,  seven  days 
at 'least  before  the  time  re^bired  for  the  first  publication 
of  aucb  banns,  dieliver  a  notice  in.  writing  of  their  true 
christian  and  surnames.  The  eighth  section  declared 
all  marriages  ^solemnized  without  •  puUicatibn.  of  banns  or 
licence,  void.  The  22d  section  of  4  Geo.  4,  c.  76,  enacted;^  - 
that  if  any  persons  should  knowingly  and  wilfully  intermarry 
without  due  publication  of  banns,  the  marriage  of  ^ch 
persons  should  be  null  and.  void.  In  Wiltshire  y.  Prince  (a) 
the  distinction  was  most  clearly  drawn  by  Dr.  Lushington 
between  ibe  two  cases.  The  publication  of  banns  is 
usually  intrusted  to  the  intended  husband,  and  if  it  be  hetd 
that  the  marriage  is  invalid,  the  consequence  will  be  that  the 
husbaqd  may  by  his  own  fraudulent  act  avoid  the  contract;' 
It  was  to  prevent,  this  that  .the  present  marriage  act  was 
passed. 

^    It  has  been  held,  that  the  marriage  acts  being  in  restraint 
of  the  right  of  marriage,  are  to  be  construed  strictly,  Hodg* 

(«)  3  Ungg.  Eccl.  Rep.  334. 


JT^^T^     order  to  render  the  marriage  invalid^  4ba  partiea  are  ^i  inlaw* 

VL  ingly  and  wilfully"  to  intermarry  without  due  pubitcation  of 

^"wiSSSi;.^  banns.    If,  fliefefbre,  a  strict  coi^truction  ht  adofrteifi  it 

cannot  be  said  diat  Sumnhkih  Carpenter  kiio\^ifo|^y  hmrtieA 
m  a  false  name.  To  come  i^ithia  the  tisms'df  the 
it  is  necessary  that  each  ptfrty  should  be  awaiie  -Hfmi  - 
marriage  is  in  a  wrong  naihe.  The  9tt  Anhe,  e.  H>/  ite« 
poses  a  penalty  on  a  postmaster  wittin^y,  willtilgly  ^d 
knowingly  detaining  letters.  The  CJouft  held  Ihlit  it^ndty 
under  this  act  was  not  incurred  where  a  postinaster  delii^emd 
letters  to  an  assignee  atddressed  to  a  bttttfcr^  b^ft  Me 
believing  that  the  assignee  was  entitled  to  bate  th^tn/Met* 
relkt  V.  Bamnmgic).  In  this  case,  SuMotmah  Cdtpekier 
did  not  know  that  tbe  banns  had  been  poblialied  iar  %  fidM 
name  until  after  the  marriage  wai  M^leHiniced.  The  99d 
section  assumes  that  a  marriage  may  be  vidid  wheve  ege'M* 
the  parties  knew  that  the  banns  had  not  beett  duly  ^ab^ 
Ushed ;  that  section  enacts/  ''  if  any  vaHd  meriiage  idisil 
be  procured  by  a  party  thereto  to  be  soltommaed  by  baoita 
between  persons,  due  or  both  of  whom  aball  be  trader  the 
age  of  twentynone  years,  not  being  a  widower  or  widow, 
such  party  knowmg  that  sttcb  person  under  the  age  of 
twenty<Kme  years  bad  a  parent  ot  ^ardian  then  Unng^  and 
that  such  marriage  was  bed  without  tbe  consent  <f  audi 
parent  or  guardian,  tad  knowing  ibsft  banns -had  iiotbeen 
duly  published  acct^rdbg  to  the  ptwiMoas  of  idiisaei,  mA 
having  knowingly  caused  and  pfoeated  tbe  -uadae  pihiic»' 
tk>n  iiyf  banns,  tbeii'it  riMtbe  takwfUliUi"tile  nvforney-geiMnl 
to^iitte  Ibr^  TtUffcif&i^tf  Mf  ei/ihite^  ttev  ^bieb<bnthr\acctwd 
t/t  shsA  acenie  to  Ibe  i^ty  m»  bfibodbf^  >«lfcr  of  mA 
marriage  J'  The  fiftd  section  speeks  ot'^ftr^Mt  ^o  rfrtnld 
kho^ingl>f "  intermarry.  Thi^  use*  of  tb«  <pUu^l  aumbetf  ia^ 
ports,  that  to  inrite  the  marriage  void'boCb*|inrtiea<alia«U 
be  aware  of  the  fraud.    Wben  the  atatiiteis  iateiMUd  to 

(o)  1  Ilagg.  Consist.  Rep.  862.       son,  pas^iiu.^ 

(6)  Dalrymple's  case,  by  Dod-  (c)  2  Bam.  k  Adol.  909. 


esjpra4d^j«9iiiwi:kMlii8'7i«Bd<li^  _    . 

»   •      !■  •'  J.;'.   (.  I,,,  ■      .    •        t    •  .  ,    •  '     '  ■ .     «        I".  .1  ^ 

,    fhw/rm  ^  ^fii^iY^y  .CQi^ri*    Tbs  qu^sJbioa  undoMJbtt  Inhdiimfito  of 
«d|y , ws^  on ,  the  824  aectio^i  of  4  Geo.  i,  jc.  76 }  wd  to    ^*°**^*'- 
i^fili49t9i^  Q^rfii^ge.tjwo  xircumdtancos  mu9t  conpor: — 
^|t^jii#8«)p9,,^f.,diH}  pHbU^ftipD  of  the  bamw  ;  lyod  se- 
cm^i  V^^jmm'^Vfi  W^b  a  luu>vvledge  of  that  fact. 
i,„X<fWffJipJf  2j5j<?rCfl4S^  i»,QBJy.ii(ConfiTOation  of  the  previous  Firetpoint: 
l9IKii».^$Rm  rtM  i»Wa*e /itj  waa  ^ec^tsar;  to  give  notice  Insufficient 
0»  Mm  l>Ptefw'4* '  ^^  A  «^<1£3  of  decisions  oa  26  C^  2,     « 
c^.f|%rit.4B  («|^])Usbed^  tbat  the  banns  mnfit  be  published  in 
4lM)>C«PA^  QMMs  Jpf  die  purtiesp  acquired  either  by  baptisi^ 
AlAvlt9vf«put|itJiQ#«    Notoriety  was  the  objecjt  of  the  act,  and 
AMiQ^c%»k^  be/^q-^nlirfly  frustrated  in  tbi^  case.    Sec<- 
Mw  7i{i9iiew.f .  the  intapti^  of  the  legislature.     It  requires 
llie^fMiHmi  iSew^  Jd^SB  a(  least  b^^re  tfaf  time  appointed 
for  l^ef pUbJicf^fioB  pf  the  bannsi  re^pecptiyely  to  deliver  notice 
Sli;<wating^f  their  true  ^bristiap  naw^  and  surnames* 
JDm  ^vtboritins  pn  the  constrqctipn  of  26  Geo.  2|  c  33>  are 
Cirileoted  in  JUx  v.  JSUliHghMntia),  a^  are  cbis^ified  by 
L^jrd  T^iUertkn  m  Hes  Vr  Tibsielfib)^    The  result  of  the 
cases  is«  that  wl^re  tb<^  baup^  are  pvbliabed  in  a.  name  qr 
ntmes  tptl^Uy  HS^wt  ftom  Vl|ose  whi^h  the  parties^  or  on^ 
^ftbem/c^^r  used,  or  by  which  they  or  he  or  she  were  ev^r 
ihnQWii»>the  marvi^ge  founded  Hppn  that  publication  is  inya^- 
Kd;  but  if  thfre  b«  a  partial  yariatipa  of  name  only,  as  the 
alfeeialioB  of  a  letter  or  letter<s,  or  the  afMi^ipn  or  ^uppresaiipii 
of  mm  GbrisMP .  name,  the  pMhlicatJon  n)ay  or  may  not  be 
Void ;  the  SAippos^d  misdescription  may  be  ei^pl^ined,  and  it 
beooQiea  th«  SMl^fit  pf  inqMiryji  ivh^her  it  W^  fOMMtent 
•itathhontaty.of  pwpGp^t  ftr  iuro«§  jrwi  afi|iu4i|lent  intention. 
in  tbisiMSis  tJbe;ftfiii»ff:Qf  ^  wornan  is  .entJ^4xfli4f fWty  A^d 
Uf«Uiaatiaii^«  H\9»  naaokQ  is  nO'  pnlilic^tmPf 
:  Thlioaatolhe*qi»stiwwIietfwthfipifftiw  did  *l«WPii»g/y  Sciratcrr*"^' 

(a)  3  ^fi^P;^  Sflw.  950.  (6)  1  Barn.  &  Adol.  190. 
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168S.        and  wUfidfy  interinarrj'  <  without  <  4iie  pdblioatiDO  *of  kkmm^ 

J^-'^      Tfae  test  of  this  is  the  ooaduct  «f  dadr  pMis  ^X^^^XkUM^td 

V.  the  xnamage*    The  ongect  of  the  man  dearly  wa^  tO'-^luaq 

^"wioSroi  °'  *®  stat»te.     It  is  avowed  by  the  cnaii  that  his  iqQtiwe-mui 

to  save  expense.  '  Bot  it  is  said,  that  the  wordv  in^tbeififill 
seetion  are  in  the  plural^  and  it  16  necessary^  that '6oM'^)6iH 
sons  should  knowingly  intemiafry*  Bysectit>n»9Uf?ifB(€iiM 
acted,  that  no  person  shall  be  ohiiged  to  pttUiihtttite^batinil 
of  matrimony  between  any  persons  wlMiUo6Ter/>tinlesi»  Uie 
persons  to  be  married  riiall,  seven  days  at  the; least  beibfe 
At  time  required  for  the  first  puUicaCionof  suohbaon^ 
respectively  deliver  to  such  person  a  notice  m  wriung,  dated 
on  the  day  on  which  the  same  shall  be  so  deliverei^  of  .thai* 
true  Christian  and  surnames,  and  of  the  honae  orihbu8ea<<rf 
their  respective  abodes  within  such  parish,  aad  of  Aeitnbe 
during  which  they  have  dwelt,  inhabited,  or. lodged  inautait 
house  or  houses  respectively.  The  word  ^^  pertoos,Vin  Mnr 
section  must  mean  either  of  the  partiea,  net  both;  andtbew 
b  therefore  no  reason  why  a  similar  interpretation  shoold 
not  be  piit  on  the  section  io  question.  But  even  with  ire^ 
spect  to  the  woman,  as  soon  as  the  olergyman  adUpessei 
her  by  the  name  of  Agues,  she  must -have  kiiown  thai  hbe 
was  not' called  by  her  right  name,  and  that  there  had  beoq 
a  iklse  description  of  her.  Her  attention  was  drawn  to  tfae 
false  deaoription  during  the  ceremony;  as  fio«i  as  it  waa 
over,*  she  said  to  her  husband,  you  have  married  oae  by  a 
wntrngname.    She  afterwards  pat  her  mark  to  the  regislBr, 

although  she  could  write."  '> 

Cur*  Mtv.^oft*' 

Denman,  C»  J.  deliveredtbe  judlgmentof  die.Cou9t«  r 
•  In  tfaia  case  the  sessions  confirmed  an  order  Ibr  diet 
removal  of  Susannah  Carptnier  as  the  wife  of  J^mtoi  Qaih 
penter.  The  question  was»  whether  she  waa  his  :wife^'|td 
turned  upon  the  £2d  section  of  4  Geo^  4,. c.{76>  tkfi  ip^rr>i9g^ 
act  in  force  in  1829>  when  the  ceremony  was  performed. 
The  case  stated  that  James  Carpenter  prevailed  upon  6'tt- 


SanmM  Spencerrto^^imvfy  liiniyQrid  loM  iiar  hd*  woMMhaee  tbe        isMi 

teomi {properly  fiiiUiiabedy  mid  aAcrwamis  ibatlfaej/^  badbbeei^     rCri^A 

pbUishod^  lasd' that  shentook  no  steps. in  itbe  oiotteiv  .  Hdy  0^ 

bl»WQmr>>procitredttbe  bama?  to  be  pnUbhad  iii  thevames  06  lohabitatits  of 

^a^^Car^fetrterar^d  Agitis  fVaiis^  wiiieb  lattei  diame  the  paii^ 

perfj^Ali^eirer  bome^   In  performing  the  aerfice^  the  olei^y^ 

mm  4ppliedr  to  iher  the  name  of  Agnesy  till  which  tkneshe 

b«Ke<ie(lr  tlidt  die  was  aboot  to  be  married  by  her  own  name» 

add  8be^'«lid  not  kAQw,  until  after  the  marriage,  that  tbe 

baotiai  bad  been  published  in  a  wrong  name.    The  facta 

9bo«e  rdoited  are  the  only  material  ones  in  the  case.    T<^ 

^hew  tbe  marriage  void,  the  case  of  Rex  v.  T%b$helfifl\ 

decided  in  this  Court  in   Trinity  term   1 830,  was  relied 

Itpon.  That  cose  was  decided  under  the  26th  Geo.  %  c.S3,    ' 

wfaith*iyy  tsedtson  S  provides  that  all  marriages  that  shall  b^ 

sblemnizbd  VPithcmt  publication  of  banns  or  licence,  shall  be 

BUll  and  mi  to  all  intents  and  purposes  whatsoever.     And 

in  a  series  of  decisions  on  that  statute,  founded  on  a  refer- 

teoe.to  the  second  section,  it  was  held,  that  the  banns  were 

to  b^  published  in  the  true  names  of  the  parties,  otherwise 

it  was  no  publication  at  all. 

Tbe  words  of  the'  present  act  are  wholly,  and,  we  must 
presume,  advisedly,  different.  The  only  clause  avoiding  a 
marriage  for  want  of  banns  is  the  2£d,  which  enacts,  that  * 
if  any  persons  shall  knowingly  atid  wUfuUy  intermarry 
witboat  due  publication  of  banns,  or  a  licence  first  had  and 
obtoiiied,  the  marriages  of  such  persons  shall  be  null  and 
void  to  all  intents  and  purposes  whatso^et/ 

We  are  of  opinion,  that  in  order  to  invalidate  a  marriage 
under  this  enactment,  it  must  be  contracted  by  both  par- 
ties *witb  xi  knowledge  that  no  due  publicatiou  of  the  bstdns 
bail  taken  place.  Now  the  sessions  have  bere  ne^ti*^d 
stldi^  knowledge  on  the  part  of  the  pauper. 
' '  The  only  decision  which  is  I'eported  on  the  effect  of  this 
setlioni  is  diat  of  the  case  of  Wiltshire  v.  Prince,  oihencbe 


1 1 


(a)  iBarn.  &Adol  190. 


last.        WkMniflYh^tMMiftD^  ^LaAihgkmi^m^^nit  IbifuriMl 
\  the  \iroii»i<W9re^w«teillMt;tbeiHi|ii8  QwdxbeM^fnMislllMI 

partiM.    WrtlHir«lb»«  Abb  lte4iMu¥ittge'irati^^ 
the  order. 

.Of dfUTi  of  $efifiifns|9)  ^  wfinri^* 

(a)  3  Hagg.  Eccl.  Rep.  332. 

.      •"u»  .   •  •*    7  ••>.r  >  »  Jll   <!   U 
.     .        •    '     *  t  » I '     ■  I  •  1  •  i  "»  I 
',  ,       II   .1  '  • 

Hie    King  v.  Bateb^an   and  Hart,  Justices  of 

Folkstone(£i). 

sustained  defendauts  to  appoint  a  vpecial  session^  piirsqf^^t^i^ti? 
ML^y\he  *'  ^^*  ^'  ^*  ^^»  ••  ^»  ^^  ^^^  awd  .d^tfaripinp.jt^, cl«in^ ,^ 
felonious  act  C/urA:  Towujf,  for  damage  occasioned,  by  his  bq^iae,  b^^ii^ 
require,  under  partly  desUoyed  lyr  rioteir^  Tt©.  dafqajfi  sii^tayipd.  tiiyr 
^  31^  ^T  the  -'^''^^^ly  ^**  under  3Qt,  and  fivp  4 Jtfs  tfter  tj^  atliKik;  ^wop 
holding  of  a  the  house,  notice  in  writing,  that  he,  ioteiktefl .  .^T^  f^WP 
Sr'iScarinff  "*  compensation,  was  served  by  Towsey  wpon  the  constable  of 
and  determin-  folkstoop.  .  Tbi«.  UQ.tiqe  reqijired  the .  i^qostaUcb  v^in 
fof  compcMa.  f^ven.days  of  the  receipt  of  ^e.qptice^to.e^bib^  tbe/wpp 
tion,  itmust  ^  ^y^Q  justices  pf  FpJJ^stoiMi  that  they,. might  «jifiQJp4.i» 
within  seven  time  and  place  for  holding  a  special  session  to  detenUVMS 
SmiiSSo^of  f"^^**^    T}ie.s»jne  i^^ti¥e,had,^»<^^bwii  #tM>n 

the  ofience  he    the  defendants ;  but  they  had  not  held  a  special  sessiiNictP 

j^Iicetffthe*    di^p^^^of  tihf^x:lai«V    TI»9e:^HCumstence8  were  stated  in 

peace,  and  that  7bu;«l[y's  affidavit, 
ne  has  com- 
plied with  all  .        ,  ■'  .,  c   •  .  ,  -.'l*-^:*    -r  ^-i 

the  other  re-         ^ig  Jamei  Scarkit  «bfBiwed  cao9e>  /,  By  tke^hirdaficikm, 

quisites  of  the  .  < 

third  section,    no  summary  proceeding  is  maintaiidBbl^  unless  tile  pefson 
In  the  ab-     damnified  shall»  within  seven  days  after  the  commission  of 

senceofan  '  ^   ^  ^ 

affidavit  verify-  the  offence,  go  before  some  justice,  state  upon  oath  the 

ing  these  facts 

(tu  general  (a)  This  case  was  heard  and  determined  in  Hilary  teroiy  1833. 

terms,)  the  ' 

Court  will  not  grant  a  mandamus  for  the  holding  of  a  petty  sessions  for  such  purpose. 


nahW!  of  lk»  o^ndcvs^  if  knoWnv  iuBmit  la  the  examioittitii        i  ese. 
oi.^Uffb;  jiid|i«b<tOild<ing  ibe  idkrotnnaliltioesiofitbe'  offeiKid, 
And-  become  i>oiiod  -  bf  >Teck>g«ilBoce  to  protecula-  the 
ofSetidora  wbe»  apppehended*    It  doeir  riotappear  tlkat  the    i^'^LJjl 
upptiouit  baa  done  that  wbiob  ii  required  by  tbiSr  section. 

PhitP^'ia  BVtppim  6F  the  rlile«  The  applicant  has  com- 
plied with  the  terms  of  the  eighth  section.  Assuming  that 
it  is  necessary  to  comply  with  the  requisitions  of  the  third 
section^  that  will  form  an  objection  to  the  hearing  of  the 
claim  when  the  party  comes  before  the  petty  sessions. 
The  applica^on  at  present  is»  that  the  Court  may  cause  a 
Court  of  Petty  Sessions  to  be  held,  that  the  party  may  there 
establish  his  claim,  if  entitled  by  law.  It  is  possible  that 
the  party  may  have  complied  with  the  requisitions  of  the 
third  secfion.  If  that  section  has  not  been  pursued,  that 
thviy  be  returned  to  the  mandamus.  [^Littledah,  J.  Why 
kte  we'  to  desire  the  magistrates  to  meet,  when  it  is  not 
'stated  to  us  that  all  the  requisites  of  the  statute  have  been 
Cdihplied  with  ?]  If  the  Court  refuse  a  mandamus  the 
party  has  do  remedy. 

'  Bjr  the  Court. — We  will  enlarge  the  rule  until  hext 
V^rm,  to  give  the  party  an  opportunity  of  making  an  affi- 
davit that  the  requisites  of  the  statute  have  t)een  complied 
with. 

lift  the  following  term,  no  further  affidavit  having  been 

Rule  discharged^  with  costs  (d). 


t  ■ .».'  -• 


(a)  See  further,  as  to  proceed-  130,  9  Bam.  &  Cressw.  134;  The 
ing^  opoii  Ihe  stuhite,  t  &  8  Gto,  Duke  qfNewcasilev,'T9le  Hkndred 
.#,xv^J,  Jflr/to.  y.  2Yi€  Sftndred     cf  BtoMmCf  an»B,  601?^  >> 
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1833. 

Empson  V.  SoDEN  and  another  (a). 

Tenant  for       TrOVER  for  a  cart-lo^d  of  box  ^nd  1000  plants  of  box. 
garden  has       Plea:  the  general  issue.    At  the  trials  before  Denman,  C.  J., 

no  right  to  re-  at  the  Warwick  spring  assizes,  \S33,  the  following  facts 
move  a  border  ■-      o  o 

of  box  planted  appeared: 

bjr  himself.  Tenant  for  years  of  a  house  and  garden  planted  some  box 

as  a  border  to  a  walk^  and  previously  to  the  expiration  of 
the  tenancy  sold  the  box  to  the  plaintiff,  who,  after  the 
expiration  of  the  tenancy,  entered  the  garden  for  the  pur- 
pose  of  taking  up  the  box,  and  dug  up  some  plants,  which 
he  was  prevented  from  carrying  away  by  the  incoming 
tenant,  one  of  the  defendants.  Sonie  evidence  was  given  to 
shew  that  the  outgoing  tenant  had  per  mission,  from  the  in« 
coming  tenant  to  leave  the  box  in  the  ground  until  it  coaM 
conveniently  be  removed.  The  learned  Chief  Justice  non- 
suited the  plaintiff,  giving  him  leave  to  move  to  enter  a 
verdict,  with  one  shilling  damages. 

• 

Humfrey  now  moved  on  behalf  of  the  plaintiff  accord- 
ingly. The  case  turned  upon  the  question,  whether  box 
planted  by  the  tenant  could  be  removed  by  him  during  the 
term.  In  Co»  Litt.(^b) it  is  said^  ''If  the  tenant  cut  down  or 
destroy  nny  fruit  trees  growing  in  the  garden  or  orchard^  it 
is  waste.**  The  severity  of  the  old  law  on  this  subject  bas 
been  much  relaxed,  and  every  modem  case  has  departed 

*    further  from  the  ancient  rule;  Grymes  yf.  Botoeten  {c).     In 
Amos  and  Ferard  on  Fixtures  (el),  the  restdt  and  the'prin- 

,  ciple  of  the  modem  cases  is  thus  stated :  ^'  that  a  tenant  is 
entitled  to  take  away  certain  things  which  Tie  has,  at  his 
own  expense^  affixed  to  the  demised  premises,  foi-  (he  por- 
jpose  of  ornament  and  furniture.'*  Aiid  the  principle  on 
(a)  This  case  was  heard  and      however  relates  to  wast^ committed 


determined  in  Easter  term,  1833.  in  booses  only»)  Hal.  MSS.**    And 

(i)  68*a,  diing  •'T.  7  fi.  6,  fo.  see  3  Tho.  Co.  Litt.  «SJi. 

38,  pi.  47;  M.  44.  E,  3,  fo.  44,  pi.  (c)  6  Bingh.  437;  4  Moore  ft 

53,"  and   (in    Uaigrave's    note,)  Payne,  143. 

**  M.  14  H. 4,fo.  19,  pi.  11,  (which  {d)  Page  77. 


CAS£S  IN  THE  ^IVG*S  BENCH. 

which  this  rule  is  founded  appears  to  be^  that  as  aiiD€xa-> 
tions  of  this  4iature  must  geujerally  be  designed  for  tempo- 
rary purposes  only,  it  would  greatly  incommode  tenants  in 
the  enjoyment  of  their  estates,  if  by  every  slight  attack* 
ment  to  the  freehold  the  property  should  be  immediately 
changed  and  pass  over  to  the  reversioner.**  [Parke^  J.  It 
might  as  well  be  contended  that  a  tenant  could  take  U{^ 
hedges  (a).] 

By  the  Court, — We  cannot  grant  a  rule. 

Rule  refused. 

(4)  "  If  there  be  a  quickset  hedge  thoros  generally,  without  reference 

of  white  thorn,  if  the  tenant  stub  to  hetJges);  T.  9  H.  6,  fo.  10,  pi.  39, 

It  up  or  sufier  it  to  be  destroyed,  (which  is  contra,  the  wrti  of  waste 

thfs  is  detimctum,*'  Co.  litt.  5S  a,  being  there  held  good  for  oaks  aad 

OMg  T.  iA  M.  9^  fo.  17,  pi.  IS,  bad  for  thonu);  and  19  H. 8,  fi>.  1, 

(waste  in  cutting  white  and  black  pi.  1,  (a  case  of  timber  trees). 


Dickenson  v.  Naule. 

Assumpsit    for  goods    sold   and   delivered.     Plea:  ^1. having 
non  assumpsit.    At  the  trial  before  Denman,  C.  J.,  at  the  ofB.  in  which 
last  spring  assizes  for  the  coun^  of  Lincoln,  the  following  jj^  ^VPP^'^^f 
Acts  appeared :  appointed  ex- 

The  plaintiff,  an  auctioneer,  by  the  direction  of  Mrs.  *f "^J?  *"** 
Amie  Courtp  sold  goods  by  auction  to  the  defendant,  who  auctioneer,  to 
.Was  about  to  take  them  away,  when  the  plaintiff  objected  ^j^^  ^fhey 
to  their  removal  without  payment.    Upon  this  the  defenidant  ^re  sold  to  i>., 
Iirpnused  the  plaintiff  to  pay  for  the  goods  as  spon  as  the  ducement  to 
bi)l  was  made  out.     The  plaintiff's  employer  had  been  C.  to  let  him 
m^irried  to  Courtis  and  had  lived  with  him  asr  his  Wife/'^f^  goods  without 
jjgnorance  that  at  tlie  time  her  marriage  with  him  took  CS^'lJj^^*' 
place.  Court  was  the  husband  of  another  woman.     Court  misee  to  paj 
byhis  wW  had  bequeathed  his  goods  **  to  his  wife  Anne^*  thelbiiuhaiT 

apd  appointed  her  his  executrix.     This  will  the  plaintiff's  b«  made  out. 

^      Probate  is 
afterwards  granted  to  jEL,  the  real  execatrix,  who  gives  notice  to  D.  not  to  pay  the  price 
to  C.    Notwithstanding  the  express  promise,  C.  cannot  sae  I>.  for  the  price. 

3  A 


J833. 


DfCKEWSOM 

v. 
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eavployer  had  proved  as  cxcciitrix.  At  a  considerable 
period  after  the  sale  had  elapsed,  it  was  discovered  ihat 
CoHti  had  a  former  wife  living  of  the  name  of  Atme,  The 
first  wife  obtained  probate  of  the  will  and  gave  notice  to  the 
defendant  to  pay  the  price  of  the  goods  to  her.  The  de- 
fendant paid  S/.  Is.  into  Court,  on  account  of  the  auction 
duty.  The  Lord  Chief  Justice  nonsuited  the  plaintiff, but 
gave  him  leave  to  move  to  enter  a  verdict  for  the  price  af 
the  goods. 


Humfrey  now  moved  accordingly.  The  auctioneer  may 
maintain  this  action,  although  when  he  receives  the  purchase 
money  he  may  perhaps  be  considered  as  holding  il  for  the 
benefit  of  the  party  who  now  appears  to  be  tlie  lawful  exe* 
cutrix ;  Williams  v.  MillingioTi  {a) ;  Coppin  v.  Walker  (A).  In 
Coppin  V.  Craig  {c),  the  Court  intimated  a  doubt,  wfaefther 
an  action  did  not  accrue  to  the  auctioneer,  who  had  a  lien  as 
well  on  the  proceeds  of  tlie  sale  as  on  the  specific  article, 
upou  an  implied  promise  of  the  defendant  to  pay  him  the 
price,  in  consideration  of  bis  foregoing  his  lien  and  deliver- 
ing the  goods  without,  paymeuti  in  analogy  to  the  cases 
decided  on  the  delivery  of  goods  by  the  master  of  a  ship 
without  payment  of  freight(<i).  Here  there  was  an  ejrprcss 
promise  to  the  auctioneer  to  pay  him  the  price  of  the  goods. 
Besides  the  .auction  iluty,  which  was  paid  into  Court,  the 
auctioneer  had  a  lien  for  his  commission.  [Parke^  J.  Were 
the  goods  sold  as  the  goods  of  the  executrix  of  CvurtT\ 
No  particulars  of  sale  were  produced  at  the  trial.  A  con* 
tract  with  the  auctioneer  will  be  implied  from  the  circum-^ 
stance  of  the  purchaser  having  taken  away  the  good«  with- 
out paying  for  them;  Cock  v,  Taylor (e).  In  Brown  v, 
Staton{f)  it  was  lield^  that  an  auctioneer  who  delivereii 
goods  without  receiving  the  price  of  them,  was  liable  foe 
not  paying  over  the  pfiice  to  the  owner.     Injustice  may 


(a)  iH.fila.  81. 

(b)  7  Taunt.  237. 
(r)  Ibid.  213. 


((/)  Abbott,  L.  S.  5th  ed.  285. 

(e)   IS  East,  399. 

(/)  2  Chute's  Rep.  353* 
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therefore  be-  done  to  thf6  plaintiff',  if  he  is  not  allowed  to 
reoovbr  in  this  action. 

Cur.  adv.  vult. 

DfiKMAN»  CJ.,  during  tlie  term(^7),  delivered  the  judg' 
ment  of  the  Ck)urt. 

We* are  cf  opiniam  that  no  rule  should  be  granted.  The 
ftcbODiwas  brought  for  the  price  of  goods,  by  an  auctioneer 
employed  by  a  supposed  executrix  named  ^nne  Court,  to 
sell  the  property  of  the  testator  as  the  goods  of  the  execu- 
tnx>',  but  before  the  goods  were  paid  for  it  appeared  that 
another  person  was  the  real  executrix  (b),  who  gave  notice 
to  the  defendant  of  that  fact,  and  claimed  payment  of  the 
BMiney.  For- the  plaintiff,  it  was  contended  that' an  auc- 
tioneer has  a  right  of  action  for  goods  sold  by  him  in  the 
course  of  his*  businesB.  And  undoubtedly  the  auctioneer 
may  sue  where  the  right  of  no  third  person  has  intervened. 
Bat'wbefe  such  right  is  established,  and  the  person  em- 
ploying the  auctioneer  is  proved  n^t  to  have  been  the 
dwaer,  it  then  becomes  clear  that  the  auctioneer,  (who  can 
hare  no  interest  in  the  gooda  but  what  be  derives  irom  his 
employer,)  has  no  longer  any  claim  upon  the  property  against 
the  right  owner.  The  defendant  Was  therefore  justified' in 
withholding  payment  to  the  agent  of  the  eupposAd  eXeei^ 
Irix/ after  having  received  notice  of  the  title  of  the  reiil 
executrix,  to  whom  he  ia  certainly  liable. 
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1838. 


DicixxsotI 

tr. 


I' 


•  •  (a)  Sailer  tem,  18Sa. 

(^  ^v^dencf  was  offered  at  the 
trial  (of  the  purpose  of  shewing 
tVat  tlie  Wife  de  facto  was  the  per- 
soti  wbdtn  the  testaMf  intended  to 
v^Yfi  i)i»  ej^ecutrix  find  residuary 


Ra4^  r«fa0i|d;  ^ 

<  legatee ;  <bot  >«y a  eyidenoe  vfaft^na^ . 

jectad.     At4  9P»   ^ffW^»^'r?V 
Pierce,.  2  Vez.  sen.  216;  Parsons 
V.  Parsons,  1  Ves.  jun.  ^66 ;  Stnitk 
t.  Coney,  6  Ves.  jcm.  48;  I^Mtd9  * 
v.ThQma8j6T.  R.  07 J. 
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163S. 

WoQDBRiDGB^Assignee  of  Parker,  and  Ayer  and  others 
Assignees  of  Ellis,  v.  Swann  and  others. 

J.,nht9ib»  Assumpsit,  for  money  had  and  received.  Plea:  oon 
bis  partDer  B,,  assumpsit,  with  notice  of  set-off.  At  the  trial  before 
^*totc  wl-  D^^^^^f  C  <f .  at  the  London  sittings  after  last  term,  it 
▼ent,  pays  in  appeared  that  the  action  was  brought  to  recover  two  sums 
nioney'to'^.  of  900/.  each,  under  the  following  circumstances: — 
their  baaker,  Ellis  and  Parker  were  iu  partnership  together  as  wine- 
current  en-       merchants,  and  kept  an  account  with  the  defendants,  who 

gagemenu,  ^^^e  bankers  at  York.  On  the  22d  of  March,  1827,  a 
and  the  money  ,    .  .  •        -n*  .  •       •* 

is  so  applied,    commission  of  bankrupt  issued  against  ElUsf  at  which  time 

bw^wb^.  ^  b«*«nce  was  due  to  the  defendants  of  2482/.  from  the  firm 
nipt.  Tbis  of  EiltB  and  Parker.  After  EHis\  bankruptcy,  Parker, 
M  and  C.  is  '  ^'^^  continued  to  carry  on  the  trade  under  the  old  firm, 

not  liable  for  believing  that  firm  to  be  solvent,  paid  into  the  bank  of  the 
the  amount  to,  i-i.i         .  i-j 

the  assignees     defendants  900/.  part  of  the  partnership  funds,  to  be  applied 

of£  andof  il.  by  the  defendants  in  payinent  of  running  bills  of  Ellis  and 
solvent,  and  Parker  payable  at  the. defendants'  bank.  gOO/.  vvas  applied 
of\B!*o^ned  accordingly.  This  was  the  first  sum  of  900/.  Shortly  after 
a  new  account  the  bankruptcy  of  £//»,  it  was  arranged  by  his  assignees 
paid  in  money  ^^^  Parker^  that  the  outstanding  debts  of  Ellis  and  Parker 

todiBcharge  sbauld  be  got  in  and  paid  into  the  defendants'  batik  to  a 
an  Old  debt,  '  i^.,  •ly^f 

which  money    H^w  account,  opened  by  the  defendants  with  Parker  and 

watso  applied.  ^^  assignees  of  EUis  ioiiitly,  and  that  the  amount  so  paid 

The  assignees    .  ! 

of  B.  and  of  J.  in  should,  when  Ettis*8  assignees  and  Parker  should  so 

Ihramo'ISSr*'  ^"«*^^*  be  transferred  to  the  credit  of  £//w  and  Parser's 
from  C.  account  with   the  defendants.    Parker  subsequently  ob* 

tained  the  consent  of  the  assignees  to  the  transfer  of  the 
sum  of  900/. ;  which  w^s  accordingly  transferred.  Tliis  was 
the  second' sum  of  900/.  On  the  15th  May,  1829«  Parker 
became  bankrupt.  The  learned  chief  justice  was  of  opinion 
that  the  plaintiff's  were  not  entitled  to  recover  either  of  the 
sums  of  900/.;  and  he  directed  the  jury  to  find  a  verdict  for 
the  defendants,  but^ave  the  praintiffs  leave  to  move  to  enter 
a  verdict  for  the  two  sums  of  90{)/.or  either  of  thefm. 
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Sir  James  Scarlett  now  moved  accordingly.     With  re* 
spect  to  the  first  900/.»  the  question  arises,  whether  a  Solvent  .-, 

WOODBBIDOfe 

partner  can  dispose  of  the  partnership  property,  aftek-  IM  «. 

bankruptcy  of  his  co-partner,  without  the  consent  of  th^  Swabit. 
assignees  of  the  latter.  Harvey  v.  Crickett{a)  was  cited  at  ^"^  •*""* 
the  trial  in  affirmance  of  that  position ;  but  in  Wait,  in  re  {b), 
Lord  Eldon,  C.  decided  the  contrary.  With  reference  to  an 
execution  by  a  separate  creditor  of  one  partner  against  the 
effects  of  the  firm,  the  Chancellor  says,  **  that  it  always  ap* 
peared  to  him  that  the  interest  oT  the  individual  partnec 
was  ail  that  a  creditor  of  that  individual  could  take,  and 
that  he  .must  take  it  subject  to  all  the  partnership  dealings.''^ 
With  reference  to  the  interest  remaining  in  one  partner, 
after  an  act  of  bankriiptcy  by  the  other.  Lord  E/dbn  says^ 
**  if  there  is  a  partnership  of  A.  and  B.,  the  moment  art 
act  of  bankruptcy  is  committed  by  one  of  them,  {A.  for 
example,)  if  a  commbsion  is  issued  on  that  day,  or  one  is 
afterwards  Uken  out  which  has  effect  from  that  time, — from 

*  ft  . 

that  moment  the  partnership  is  put  an  end  to.  The  ques* 
tion  then  is,  what  is  the  property  of  the  insolvent  partner 
A.ponA  what  is  the  property  of  the  solvent  partner  J3.? 
A.  may  have  no  interest  in  the  joint  effects ;  no  property  at 
all;  I  mean,  they  may  have  no  separate  or  respective  inter* 
^sts;  because^  until  the  whole  demands  of  both  A.  and  B* 
are  settled,  you  cannot  say  whether  anything  remains  to  be 
divided;  and  that  must  depend,  not  only  on  the  demands 
against  both,  but  on  the  demands  which  they  may  have 
against  each  other.''  In  Ramsbottom  v.  Lends  {c)  it  was 
held,  that  ''  after  a  secret  act  of  bankruptcy  committed  by 
oue  of  two  partners,  the  other  cannot,  by  indorsement  in  the 
name  of  the  firm,  transfer  negotiable  securities  which  existed 
before  the  act  of  bankruptcy;"  Abel  v.  Sutton {d).  The 
result  of  these  cases  is,  that  a  solvent  partner,  after  the  bank- 
ruptcy  of  his  co-partner,  cannot  dispose  of  the  partnership 
funds*     [Parke,  J*  Yet  the  solvent  partner  is  liable  to  pay 

(a)  5  Maule  h  Selw.  336.  (c)  t  Campb.  d79. 

(b)  I  Jac.  &  Walk.  605.  (d)  3  Esp.  N.  P*  C.  106, 


WOODBRIIM^ 
SWANV. 


Second  sum. 
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tb6  paHpierabip  ckbt».  In  Wait,  iM  r^,  hovA  *EhioH  ts  oon« 
sidering  the  equitable  righte^of  the  f>trlnerii«'  Atoftb'diag  ta 
tlM^  nvgunient  now  tirged>  ifm  opulent  firm  bad  ainin- 
aolfent  partner,  no  transfer  of  the  partnership,  fondd  covkl 
be  made.]  A  solvent  partner  has  no  jrigbtto  appropriate 
the  joint  funds,  unless  there  be  sfiffloient  to 'pay  all<  the- 
creditors  of  the  firm.  The  policy  of  tli^  bankrupt  la  wiit  to 
distribute  the  property  equally  amongst  the  ereditots^'iand 
Parker  bad  no  right  to  frustrate  that  object  ani  appiy4he 
partnership  property  in  favour  of  oi*e  of  tbe  oreditora^ 

With  respect  to  the  Utter  suin  of  900/.,  the  foankes i  wlere 
aware  that  it  had  been  paid  into  their  hands  for  the  purpose 
of  making  an  equal  distribution  among  the  creditors ;  and 
knowing  that,  they  were  not  justified  im  applying  it  ia  aoj 
other  manner;  Stewart  v.  Lee  (a). 


First  sum. 


Dbnman,  C.  J.  {b)  delivered  the  judgment  of  the  Court. 
After  stating  tbe  facts  of  tbe  ease,  bis  lordship  proiceedod 
as  follows. 

It  is  quite  clear  that  Ellis*s  share  of  the  joint  effects  wtfs 
tranaferred  to  his  assignees  by  relation  to  bis  act  of  bank- 
roptcy^and  it  is  equally  clear  that  Parker's  share  remained 
ia  himself  after  the  bankruptcy  of  Ellis^  Tbe  assignees 
aiid  tbe  solvent  partner  were  therefore  tenants  in  common 
of  all  tbe  partnership  funds%  It  follows,  that  those  wbo 
claim  ander  tbe  solvent  partner  are  in  the  same  situation ; 
audi  according  to  Harvey  v«  Crickett(c)f  it  makes  no  dif- 
ference whether,  at  the  time  of  acquiring  tbe  interest  of  tbe 
solvent  partner,  the  party  claiming  under  him  had  notice  of 
the  bankruptcy  or  not.  In  that  case  all  the  previous  deci- 
sions were  considei:ed ;  and  the  result  of  them  is,  that  a  ere* 
ditor  of  the  firm  who  is  paid,  fairly  and  without  any  con* 
templation  of  bankruptcy,  by  the  solvent  partner,  after  the 
baukruptcy  of  another  partner,  has  a  good  defence  at  law 


(a)  1  Mood.  &  Malk.  166. 

(b)  This  CASQ  wa9  argued  anil 


determined  in  Easter  temi,  1839. 
(c)  5  Maule  &  Sehv  330. 
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tO'an  action^  brought  by  ihe  as^gndes  of  tbe  bankrupt  parl«        1833. 
uer  luaA  fc%  the  solvont.  tiarftoer  hioMelf.  „, 

•  It  >wa»  faowever  urg<d  that  In  re  fVaUia)^  deci<}cd  bj  v. 

hbrd  Jiidwif  was  a  sub'se^ueiut  authgrity  to  tbe  contrary;  ^^^^^'^ 
and.ifi  uf^tm  referring  to>  that  ca9e«  we  bad  thought  tliirt  it 
had  throwiU  any  doubt  upon  the  previous  decisions  in  courts 
of  law  upon  this  subject,  we  certainly  should  have  granted 
a  nile,^ith  a  view  to  the  reconsideration  of  so  important  a 
question*  But  we  are  clearly  of  opinion  that  the  authority 
of  those  cases  is  left  untouched.  The  chancellor,  sitting  in 
bankruptcy,  exercises  both  a  legal  and  an  equitable  jurisdic- 
tion ;  and  in  the  case  cited,  and  in  that  of  Dution  v.  Morr 
Tuon  (b)y  Lord  Eldon  is  considering  the  equitable  rights  of 
the  aasq;nees  of  the  bankrupt  partner,  representing  tbe 
general  creditors. 

Whether  the  assignees  of  Ellis,  for  the  purpose  of  paying 
the  general  creditors,  have,  in  this  particular  case,  any 
equitable  claims  against  the  defendants  for  the  money 
which  has  been  paid  to  them  fairly  and  honestly,  and  in  the 
course  of  business,  by  the  solvent  partner,  is  a  question 
which  it  does  not  belong  to  a  court  of  law  to  decide    * 

With  respect  to  the  latter  sum  of  900/.,  which  wns  paid  Second  sum. 
with  the  full  consent  of  Parker  and  of  the  assignees  of 
EUiSf  and  without  the  least  suspicion  of  frauds  there  is  not 
any  question ;  as  it  is  quite  clear  that  the  assignees  of  Ellis, 
and  Parker  before  his  bankruptcy,  could  not  have  recovered 
it  back  }  and  it  is  equally  clear  that  the  assignees  of  both 
have  na  right  to  sue  for  it.     We  therefore  refuse  the  rule. 

Rule  refused. 

(rt)  1  Jnt.  U  Walk.  605.  {h)  17  Ves.  104. 
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^■^v^fc/        Barron^  Gent  one  &c*  v*  Husband^  Geiit.  om&c* 

Theaseignecft  ASSUMPSIT,  for  money  tiad  apd  received,  8tc.  Wca: 
gave  B.,  th£  tion-assumpsit.     At  the  (rial  before  Parkef  J.  at' the  Devon 

^<^^^J»  a       Spring  assizes,  1833,  the  following  facts  appeared : 
cQecK  tor  uio  _ __ _  .   *  * '    r 

amount  of  1817.  The  plaintiff  (a  solicitor),  as  petitioning  creditor, 

Mats  f  J  *"^^  ^^^  ^  commission  of  bankrupt  against  one  Sirdioood. 
the  petitioning  His  bill  of  costs  against  the  estate  was,  previously  to  the 
was  hh^own^  choice  of  assignees,  194/.  !&•  Td.\  and  payments  liad  been 
solicitor).  B.  tnade  to  him  by  the  assignees  of  90/.  which  left  a  balance 
J.thefuU        of  104/.  1(}«.  7^<     For  fourteen  years  the  commission  was 

amount  ot  jjq|  further  proceeded  in,  after  which  the  surviving  assig- 
tbese  costs,  «         .  •     •       • 

provided  A,      flees  appomted  the  defendant  their  solicitor. 

t^h^r^^T^"  17  June,  1831.  An  audit  was  held  before  the  commis- 
that  the  costs  sioners,  at  which  the  assignees  were  proceeding  to  pass 
wards  liable '  ^^'^^  accounts,  taking  credit  for  the  balance  due  to  the 
to  taxation,  plaintiff,  when  the  commissioners  required  an'ordertobe 
give  such  en-    given  for  the  payment  of  the  plaintiff's  bill  of  costs,  before 

gagement,  and  ^i,ey  would  complete  the  audit.  A  check  was  therefore 
requests  B.  to    , ,  "^  ^  .  .     , 

payout  of  the  given  to  the  defendant  by  the  assignees  for  104/.  1&.  7a- 
^Swioncra'  ***  he  might  pay  the  plaintiff's  bill;  which  he  engaged  to 
fees  included  do.  The  defendant '  accordingly  had  an  interview  with 
promise  arises  ^^^  plaintiff,  and  offered  to  pay  him  the  money,  provided  he 

upon  the  offer,  would  give  a  receipt  with  ah  agreement  that  the  costs 
tne  terms  of        .i..  ••  ««  -i  •         •^ 

which  were      Should  be  subject  to  further  revision  or  taxation,  if  re« 

not  acceded  quJred,  This '  the  plaintiff  refused  to  do.  The  balance  of 
to;  and  with-    *  ^      *^, 

out  the  pro-  104/.  I65.  7^*i  included  some  fees  due  to  one  of  the  com- 
ml^rivrtTof  n^issioncrs,  which,  subsequently  to  the  above  interview^ 
contract  to  were  paid  by  the  defendant  to  the  commissioner,  under  an 
tion  for  money  order  from  the  plaintiff*    It  was  not  shewn  that  the  com- 

had  and  re-  missioners  had  ascertahied  the  amount  of  costs,  according 
ceived. 

to  5  Geo.  2,  c.  30,  s.  ^5,  and  6  Geo.  4,  c.  16,  s.  14.    The 

learned  judge  nonsuited  the  plainti^/ saying,  that  the  com- 
missioners should  have  ascertained  the  amount  of  the  costs. 

Coleridge^  Seijt.  now  moved  to  set  aside  the  nonsuit,  and 
for  a  rule  nisi  for  a  new  trial.    The  5  Geo.  9,  c.  30,  (the 
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Ibankrupt  act  in  force  when  these  transactions  took  place),         1833. 
by  8.  25,  required. that  the  petitioning  creditor  should  pro-      ^'^^ 
aecute  the  commission  at  his  own  costs,  until  assignees  », 

should  have  been. chosen,  and  that  the  commissioners,  at  HutBAiiD. 
the  meeting  appointed  for  the  choice  of  assignees,  should  '^^J^^i'^P  of 
ascertain  such  ^costs,  and,  by  writing  under  their  hands,  creditor's 
order  the,  assignees  to  repay  the  petitioning  creditor  his  ^^^ 
costs  out  of  the  first  moneys  that,  should  be  collected  by 
them  under  the  commission*  Assuming  that  the  omission 
by  the,  commissioners  to  ascertain  the  amount  of  costs 
might  be  a  defence  to  an  action  brought  by  the  solicitor 
against  the  petitioning  creditor,  it  is  not  an  answer  to  an 
action  for  money  had  and  received  by  the  defendant  for  the 
plaintiff's  use.  [Parke,  i.  My  doubt  is,  whether  money 
bad  and  received  is  maintainable  here.  The  proof  is,  that 
the  defendant  offered  to  pay  the  plaintiff  the  amount  of  the 
check,  on  a  condition  which  the  latter  refused  to  comply 
with^-  It  does  not  appear  that  there  was  any  previous 
agreement  between  them,  that  the  defendant  should  receive 
the  money  from  the  assignees  for  the  plaintiff's  use.  The 
defendant  treated  the  m9ney  as  belonging  to  the  plaintiff^ 
since  he  took  hi$  authority  to  pay  the  commissioners'  fees. 
If  I  give  money  to  my  servsvit  to  pay  a  tradesman,  can 
the  latter  maintain  an. action  for  money  had  and  received 
against  the  servant  ? (a)}  That  is  a  similar  case;  except  that 
the  defendant,  by  a  disposition  of  part  of  the  money  pur- 
suant to  the  plaintiff 's  o^der,  clearly  agreed  to.h<rfd  it  to 

the  plaintiff's  use. 

Cur.  adv.  vuU. 

DbnmaH,  C.J.  delivered  the  judgment  of  the  Court  (6). 
After  stating  the  evidence  his  lordship  proceeded  : — 

(a)  F.N.B.119,B.,D.;  9  Inst.  3  Bam.  &  Adul.  514;   Siepkcns 

379;  Wagttaffe  v.  Bedford,  1  Vem.  v.  Badcock^  3  Bam.  &  Adol.  354; 

95;  Anon.  ib.  136;  Potit  v.Potii^  Com.  Dig.  Aceompi^  (A.  1)  (D.); 

ib.  908;  Evans  v.  Birchy  3  Caropb.  Howell  ▼.  Bali,  poti,  vol.  ii.  381. 

10;  Braddkk  v.  Crcod,  Mann.  N.  (()  This  case  was  aigued  and 

P.  D.  9d  ed.  906;  CfylU  y.  iXiwet,  determined  in  Easter  term,  1833. 
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1883. 


Barron 

9. 

HcJSDi^NO. 


Taxation  of 
petitioning 
creditor's 
costs. 
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It  may  be  taken  that  the  defendant  had  received  cash  for 
the  check.  The  nonsuit  proceeded  on  the  ground  that 
the  plaintiff  had  no  right  to  sue  for  ^e  aioaunt  uolilihis'bin 
had  been- taxed  under  6  Geo,  4«  c.  16^  8.  14.  It  was  coot* 
tended  bj  my  brother  Coferidge,  upon  a  mQtioi}.  for  a  role 
nisi  to  set  aside  the  nonsuit,  that  the  learned  judge  was 
wrong  in  this  respect,  and  that  taxation  of  the  biH  was  not 
requisite,  if  the  assignees  chose  to  waive  it*,  It.jft  not 
necessary  for  us  to  pronounce  any  opinion  apoa  diis  qoes« 
tion;  because,  admitting  that  the  bill  need  not  have  been 
taxed,  we  are  of  opinion  that  this  action  will  not  lie,  for 
want  of  privity  between  the  plaintiff  and  defendant* 

The  defendant  received  the  money  as  the  agent  of  the 
assignees,  and  not  as  the  agent  of  the  plaintiff;  he  held  it 
subject  to  their  control  and  direction,  and  would  oontiaue  to 
be  accountable  to  them,  until  he  entered  into  some  binding 
engagement  with  the  plaintiff  to  hold  it  for  his  use.  As  soon 
as  that  engagement  was  entered  into,  and  not  until  then,  he 
wouM  hold  the  money  for  the  plaintiff's  use.  This  k  the 
doctrine  laid  down  in  Williams  v.  Everett  (a),  Wharton  v. 
Walker  (b),  Scott  v.  Porcher(c),  Wedlake  v.  Hurley  (d), 
and  acted  upon  in  many  other  cases. 

In  this  case  there  has  been  no  such  engagement.  The 
defendant  never  promised  to  pay  the  plaintiff,  except  upon 
a  condition  to  which  he  would  not  assent,  namely,  that  hb 
bill  should  undergo  a  subsequent  taxation ;  and  his  part- 
paymeut^  by  the  payment,  by  the  direction  of  the  plaintiff, 
of  the  commissioners'  fees,  cannot  operate,  except  as  part* 
payment.  For  these  reasons  we  are  of  opinion  that  the 
nonsuit  was  rigjit. 

Rule  refused. 


(u}  14  £a«t,  582. 
(h)  6Dowl.&  Ryl.288;  4  Barn. 
&  Cressw.  1G3. 


(o)  S  Mcr.«69. 

(d)  lCroinpt.&  Jervis,  83, 
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'    '  '  1833. 

Chauyel  V.  ChiM£LI«I. 


A"RULE  had  b^en  obtained  in  this  cause,  cafiing  upon  The  plaintiff's 
the  attorneys  of  the  plaintiff  to  shew  cause  why  they  should  JJc^dTf^nd^^^^^ 
ndt  pay  to  tHe  attorneys  of  the  defendant  1 1 9/.  the  taxed  attorneys  an 
costs  in  tH<3  dan^^^  pursuant  to  their  undertaking.   The  plain-  paylhe  ooSs^ 

tiff*H^<?d  abfoaf^ '  and  the  plaintitf 's  attorneys  had  given  to  the  >«  ^^^  «^«n'  ^^ 
.  .  "^^  .  "  thedefendant  s 

defendanrs  attorneys  a  written  undertaking  to  pay  the  costs  obtaining  a 

if  a  t^rdidf  shoiiTd  be  found  for  the  defendant.   At  the  sittings  Y"^'^-   ^he 

o     defendant  ob- 

at  OuiFdbali  after  Trinity  term,  the  defendant  obtained  a  ver-  tained  a  ver- 
ditt.     On  the  15th  November  final  judgment  was  entered  aidN*"<kroe^t' 
up,  but  in  the  interval  between  the  sittings  and  the  entering  was  entered 
up  judgmient  the  defendant  had  died.    The  defendant^  at-  "enns.  ^Held^ 
tonreys  called   upon   the  plaintiff's  attorneys   to   pay  the  that  the  plain- 
costs,  which  they  refused  to  do,  unless  a  scire  facias  were  were  liable  to 
soed  out  by  the  defendant's  representatives  as  an  authority  P.^^  the  costs, 

^  •  -  ^  although  no 

to'them  to  pay  the  money.  scire  (acias 

had  been  sued 

Sir  J.  Scarlett  shewed  cause.     F.  Pollock  was  heard  in  Mrsonalrepre- 
suppojrt  of  the  rql^.  sentatives. 

Per  Curiam. — No  scire  facias  was  necessary. 

Rule  absolute. 


Doe  dem.  Stansbury  v.  Arkwright. 

• 

£jECTM£NT,  for  twenty-five  acres  of  coppice,  called  Land-tax  as- 
WaltoH's  Coppice,  in  the  county  of  Hereford.    At  the  |;;^"^^*^'^*„^^ 
trial   before   Parke,  J.,  at  the   Hereford   spring  assizes,  of  seisin  where 
\S3S,  it  appeared  that  the  lessor  of  the  plaintiff  claimed  as  be'usuidto  re- 
issue in  tail,  under  a  remainder  in  tail  created  by  the  will  tain  the  name 
of  Thomas  S^rin^ury,  the  brother  of  his  great-grandfather  proprietors  on 
Samuel  Stansbury,  to  whom  a  prior  life  estate  was  limited.  ||j«  books  un- 
7%omas  Stansbury  died  in    1777,  and   Samuel  in  1793,  is  sold  to  a 
having  lived  and  died  at  Peckham.     The   lessor  of  the  JJj"^"'  ^*- 
plaintiff,  being  unable  to  prove  any  acts  of  ownership  by 
any  of  the  entailees,  offered  in  evidence  the  will  of  Thomas 
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1833.  Stansbury,  by  which  the  property  was  described  as  WaUoii's 
Coppice,  and  certain  land*tax  assessments  (a),  in  which  Wal- 
ton's Coppice  was  assessed.  In  1783  and  1791  the  assesi- 
Bients  were  in  the  name  of  '^  Tkomas  Stambury,^^  In  1794,< 
and  subsequently. ,  until'  the  death  of  the  donee  in  tail, 
(ancestor  ^f  the  lessor  of  the  plaintiff,)  in  the  name  of  **  Mr. 
Stambury"  The  clerk  of  the  peacCy  by  whom  the  assess-^ 
ment-books  were  produced,  proved  that  it  was  usual  not 
to  alter  the  name  in  the  books  as  long  as  the  property  con- 
tinued in  the  possession  of  the  same  family*  but  that  upon 
the  property  coming  to  another  family,  the  assessments 
were  changed.  It  was  proved  also  that  no  other  family  of 
the  name  of  Siansbury  had  possessed  land  in  the  neigh- 
bourhood. The  learned  judge  was  of  opinion  that  these 
documents  were  not  evidence  of  seisin  by  the  lessor  of  the 
plaintiff's  ancestors,  and  nonsuited  the  plaintiff,  reserving 
leave  to  set  aside  the  nonsuit,  and  enter  a  verdict,  subject 
to  a  special  case. 

Talfourd,  Serjt,  now  moved  accordingly.  The  question 
is,  whether  there  was  evidence  from  which  a  jury  could 
presume  seisin.  There  can  be  no  doubt  as  to  the  identity 
of  the  property.  The  land-tax  assessments,  though  in  a 
measure  ex  parte,  are  public  documents,  to  which  all  parties 
mayliave  access,  and  errors  in  which  all  parties  may  take 
steps  to  tsorrect;  JUx  v.  King  and  oihers,  Cammuuoners 
of  Land-tax  {b).  There,  Ashhtrst,  J.,  in  delivering  his 
opinion,  said,  ''  l^e  assessments  of  land-tax  are  public 
proceediqgs ;  every  person  is  entitled  to  take  copies  :**  mod 
he!  said  also/*'  If  an  applieation  be  made  to  the  Court  for 
ati  itiformation  'ag^inst'the  commissioners,  we  will  admit  an 
attested  copy  of  the  assessment  instei^d  of  the  original*^*  In 
Doe  d.  Smitk  v«  Cartwright  (c)>  in  order  to  prove  that  a 
house  was,  about  the  year  Y770,  in  thl&  occttpa^n  of  one 
Young,  entries  iti   the  Idnd-tax  collector^'s  1>ooks,  stating 

<a)  Vide  mUty  e03i  (c)  Ryan  &  Moody,  69. 

{h)  %  T.  R.  234.  ■ 
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•  • 

Young  to  be  rat^d  for  the  house  in  question^  and  the  pay- 
ment by  him  of  tl^e  sum  at  w|^ich  he  was  rated^  were  offered 
in  evidence,  and  admitted  by  Abbott,  C.J.  This  is  eer-^ 
tainlj  not  a  very  strong  authority  in  favour  of  th^.  plaintiff, 
but  it  is  the  only  case  at  all  jbearing  upon  the, point  Th^ 
admissibility  of  these  document  was  not.^njjadi^tliie.lfiaL 
\^Parke,  J.  There  is  no  objection  to  the  receipt  of  theni* 
The  question  i^-  whether  they  are  any  evidence  of  title.'} 
By  38  Geo*  3,  c.  5,  s,  ^l,^,  power  is  given  to  the  commis- 
sioners, of  land-tax  to  cut  wood,  where  assessments  have 
been  made  upon  woodlands,  and  the  rate  is  not  paid*  It 
must  be  presumed,  therefore,  that  during  ?o  long  a  space  of 
time  they  did  their  duty,  and  that  they  were  regi^larly.  paid*; 
[Parke,  J*  The  presumption  is,  they  wer^  paid  by  some- 
body :  it  is  immaterial  to  them,  who  pays.]  It  must  be 
presumed  that  the  owners  of  the  land  are  assessed,  and 
that  the  rate  is  paid  by  them;  38  Geo.  3,  c.  5(a),  If  the 
practice  of  conveyancers  (6)  may  be  referred  to,  it  is  to 
be  observed  that  they  are  in  the  constant  habit  of  receiving 
the  assessments  as  evidence  of  title.  [LittledalepJ.  Sup? 
pose  these  facts  had  been  mentioned  in  a  survey  made 
under  an  act  of  parliament,  would  they  not  be  evidence  ?] 
It  is  presumed  that  they  would  be  so.  Indeed,  Domesday 
Book  is  received  in  evidence  as  a  survey  made  by  the  au- 
thority of  the  state.    This  assessment  is  made  undef  an 
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(a)  And  see  the  election  acts 
18  Geo.  S,  80  (ho.  3,  c.  17;  30 
Geo,  3,  c.  35 ;  43  Geo,  3,  c.  1 16 ; 
51  Geo.  3,  c.  99. 

(b)  Tfi^  practice  of  conveyanc- 
ing, with  respect  to  evidence  of. 
seism,'  i%  pivierstood  (o.  be  thjs. 
The  vendor's  attomej^  tenders  to 
the  pordiaser's  attorney'  affidavits 
stating  Ih*  fttct  of  posiesabn  or  ot 
perception  oT  rents  and  profits.* 
Although  these  are  merely  volun- 
tary affidavits,  yet  if  they  are  ob- 
jected to  on  that  ground  only,  and 
the  title  is  othenvise  made  out, 


the  course  in  the  master's  office,  is  practice  of 
to  fis  the  purchMt  with  the  costs  conveyancera- 
occasione^  by  sqph  rejection.  as  to  requiring 

,  On  the  trial  of  an  ejectment,  or  evidence  of 
of  any'otherfesue' at  HiW  involving  *®*""- 
the  «mtsi£iA  df*  s^isiov  ^e.  faitiea ' 
wbo.wpt^ldfbe  xhp  jd^ppoenta^  v? 
such  affidavits,  would  be  examined 
viva  voce,  or  upon  interrogatories, 
cjccei^lhg'  te'  the  practice  '6f  the 

Convejiincers  receive  leases^ 
rent-rolls,  and  land-tax  and  poor- 
rate  assessments,  as  an^mafory 
evidence,  not  as  evidence  per  if« 
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,1       -i 


act  of  parliaoient.'     In  Lord  Churchill  v. '  Griice,  wbich 
came  before  the  Court  of  C.  P.  threie  times,  upoii  motions 
v.  for  new  trials  on  the  ground  that  the  verdicts  were'agalnsli 

Arkwrigrt.  j|jg  evidence(a),  (he  land-tax  assessments  were  constantly  re- 
ceived, and  much  stress  was  laid  upon  them.  For  all  pur- 
poses of  elections,  land-tax  assessments  are  received  in  evi- 
dence.   [Denman,  C.J.  There  is  a  direct  reason  for  that(6)]. 

Cnr.  adt\  vAlt. 

Dbnman,  C.  J.,  in  th€  course  of  the  same  (ertn  (0«  deli' 
vered.  the  judgment  of  the  Court. — In  this  case  land-tax'  as- 
sessments were  given  in  evidence  in  order  to  prove  the  seisin 
of  the  ancestor  of  the  lessor  of  the  plaintiff.  The  question 
is^  whether  such  evidence  is  admissible  at  all;  and  ifhhel 
whether  it  amounts  to  proof  of  seisin.  It  appeared  that  the 
land-tax  assessments,  when  the  estate  remained  in  the  pos- 
session of  the  same  famiiy,  were  usually  continuied^  in'  thd 
name  of  the  ancestor,  and  that  the  name  was  not  changed 
until  the  estate  was  sold  or  passed  into  the  hands  of  another 
family.  Undel*  these  circumstances,  we  are  of  opinion 
that  the  assessments  would  not  have  gone  to  prove  seisin: 

Rule  re&iseii. 

(a)  Tlierefore  not  reported.  (c)  Easter  term,  1833. 

(A)  Kirfeon/e,  733,  (a). 


RowE  V*  Shilson. 

Where  a  com-  INDEBITATUS  asBumpsit  for  tolls.  Atthc  IritfU^tore 
nzed  by  sta-  Park,  J.,  at  the  Devonshi^e  spring  as^sizes;  1*938,  a  ve^ifict 
tute  to  em-       ^^g  found  for  the  plaintiff,  subiect  to  the  opinion  of  this 

bank  waste  . 

land  and  to       Court  upon  the  followmg  case: 

construct  a  ,,•.'< 

road  upon  the  embankment,  and  to  take  tolls  upon  the  road  and  all  ways  leading  out  of 

the  same,  such  tolls  are  payable  by  persons  using  a  railway  which  ciOiiises  th6  rOad, 

although  the  payments  to  be  made  by  persons  using  the  railway  are  fiied  bj.the  statute 

by  which  the  railway  is  authorized  to  be  made. 


CASES  IN  THE  KING's  BENXH.  735: 

^y  an  act  of  4^  Geo.  3,  c.  3%  a  tract  of  niarah  lands         1833; 
was  vested  in  certain  persons^  who.  were  united  into  91  coni^ 
panj  for  the  purpose  of  embanking  and  pre&erving  the  said 
landi^  from  the  sea^  under  the  name  of  ''  The  Company  of 
Proprietors  for  embanking  part  of  the  Lairy,  near  Pl>v 
Dioutb."    The  enibankment  was  accordingly  made.     By  an 
act  of  43  Geo.  3,  cap.  xv.  the  Company  were  empowered 
to  make  a  turnpike  road  (of  which  they  were  to  be  deemed 
tiie  trustees)  from  a  place  called  Elford  Quay,  over  the 
marsh  lands  lately  embanked,  to  the  borough  of  Plymouth, 
and  from  time  to  time  to  repair  the  same.    They  wer^  au- 
thorized to  erect  such  and  so  many  turnpikes  to  receive  the> 
tolls  thereby  granted^  upon  or  across  the  said  road»  ami.on 
or  near  the  sides  tliereof,  or  in  or  near,  upon  or  across  any: 
hiiies  or  ways,  leading  or  that  might  thereafter  lead  out  of- 
the  s$tme»  as  they  should  think  proper;  and  in  consideration • 
of  the  great  expense  of  making  and  maintaining  the  road, 
the  Company,  was  authorized  to  demand  and  take  at  the 
said  turnpikes  certain   tolls.     The  road  was  accordingly: 
9oon  after  made. 

By  59  Geo.  3,  cap.  ex  v.  ^'  The  Plymouth  and  Dartmoor 
Railway  Company"  was  incorporated,  and  empowerod  to 
make  a  railway  or  tram  road,  (which  it  was  redted  would 
be  of  material  convenience  and  benefit  to  the  public,)  from 
Prince  Town,  in  Dartmoor,  to  Crabtree.  In  considera- 
tion of  the  great  expense  of  making  and  maintaining  the 
said  railway,  the  Company  was  authorized  to  take,  for  the- 
tonnage  of  all  goods  carried  of  conveyed  upon  the  said  rail- 
way, certain  rates  and  duties;  and  it  was  enacted,  that  all 
persons  should  have  free  liberty  to  pass  upon  and  use  the 
said  railway*  with  carta^  waggons,  or  otiicflr'carriftges^  pro<> 
peirly  .constructed,  and  to  employ  ike  Company^s  wharfs 
and  quays  for.  loading  and  unloading  such  goods  and  other 
tilings,  upon  payment  only  of  such  rates  and  tolls  as  should 
be  demanded  by  the  Company,  not  exceeding  certain  rates 
therein  mentioned,  subject  to  the  rules  and  regulations  to 
be  from  time  to  time  made  by  the  saiil  Company,  by  virtue 
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lasd.        of  the  powers  thereby  graated.     This  railway  has  ^beep 

^^"^^^      made  and  completed  at  a  great  expense. 

«/  By  1  Geo.  4,  cap*  liv.  the  Railway  Company  was  autbo* 

Saitsov.  fj^ii  iQ  make  a  branch  railway,  (which  it  was  recited  w^uld 
be  of  public  utility,)  to  communicate  with  the  Plymouth 
aqd  Partmoor  railway  at  Crabtree.  By  th^  act  it  was 
enacted,,  that  the  statute  of  59  Geo.  3^  and  ihe  several 
powers*  provisions,  rates,  and  other  matters  therein  coh« 
tatned,  should  be  by  the  said  Railway  Company  used,  ap» 
plied  and  put  in  execution  for  making  and  maintaining  the 
said  brQuch  railway,  and  also  for  making  and  doing  all  such 
other  works,  matters  and  things  as  they  should  think  neces- 
sary or  expedient  for  the  benefit  of  such  railway,  and  for 

4     t 

defraying  the  expenses  thereof^  an^  should  and  might  be 
used  and  exercised  by  the  proprietors  of  lands  lymg  near 
or  adjoining  to  the  said  branch  railway,  in  like  manner,  and 
as  fully  and  effectually,  as  if  the  several  powers  and  provi- 
sions, &c.  had  been  repealed  and  ;*e-enacted,  and  as  if  the 
briinch  railway  and  other  works,  by  the  same  act  authorized 
to  be  made  and  maintained,  had  been  described  in  the  act 
of  59  Geo,  3,  as  part  of  the  works  to  he  made  and  done 
by  virtue  of  that  act.  The  branch  railway  was  accordingly 
made,  and  in  its  course  crossed  the  road  of  the  Embankment 
Company  in  two  places.  The  plaintiff  was  the  lessee  of 
the  tolls  of  the  Embankment  Company.  The  defendant's 
servant,  on  four  several  occasions,  passed  with  a  horse  and 

• 

wajjjgon  upon  the  branch  railway  across  the  Embankment 
Compapy  s  road,  through  a  toi^-bar,  which  thin  Company 
hf|a  j>lace^  across  the  rail wafy  and  at  the  side  or  their  ^ad, 
and  oy  each  of  these  occasions  he  refused  to  pay  the  sum 
of  4d.,  which,  was  demanded  of  him  at  the  totl-bar.'  'The 
toll  of  Wf  was  the  sum  which  the  Embankinent  Company 
was  by  43  Geo,  S  authorized  to  take  for  a  waggon'  dnaVvti 
by  one  horse.  The  defendant's  servant  had  paid  the  regu- 
lar toll  demanded  by  the  Railway  Company  for  {^iis^in'g 
along  the  railway.  •    (< '   (, 

If  it  shall  seem  to  the  Court  that  the  plaintiff  was  enti* 
tied  to  recover,  a  verdict  is  to  be  entered  for  sudi  sum  as 
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tbe   C6nvt  think  proper,  otherwise  a  nonsuit  to  be  en- 
tered (fl). 

&ayly,  for  the  plaitiliff.  The  Embankment  Com- 
pany was  authorized  by  43  Geo,  3,  cap.  xv,  to  erect  as 
many  turnpikes  to  receive  the  tolls  granted  by  the  act, 
upon  or  across  the  road,  or  in,  near^  upon,  or  across  any 
lanes  or  ways  leading  or  that  might  thereafter  lead  out  of 
the  same,  as  they  should  think  proper,  and  to  demand  tolls 
at  the  said  turnpikes.  This  railway  is  a  way  leading  out  of 
the  said  road  and  across  which  the  Company  was  autho- 
rized to  erect  a  turnpike  and  there  to  demand  tolls.  The 
subsequent  act  of  50  Geo,  o,  cap.  cxv.  for  making  a  rail- 
way  from  Crabtree  to  Prince  Town,  contains  a  clause  (upon 
which  it  is  understood  the  defendant  mainly  relies)  that 
all  persons  shall  have  free  liberty  to  pass  upon  and  use  the 
railway,  upon  payment  only  of  such  tolls  as  shall  be  de- 
manded by  the  Railway  Company,  not  exceeding  the  sums 
therein  mentioned.  There  is  nothing  however  in  this  clause 
derogatory  to  the  private  rights  of  the  Embankment  Com- 
pany ;  for  the  railway  to  be  made  under  this  act  could  not 
interfere  with  the  Embankment  Company's  road.  But  then 
reliance  will  be  placed  upon  the  clause  of  1  Geo.  4,  cap.liv. 
for  making  of  the  branch  railway,  which  enacts,  that  the 
statute  59  Geo.  3,  and  its  several  powers  &c.,  shall  be 
used  by  the  Railway  Company,  and  be  applied  for  making 
and  maintj^ining  the  branch  railway,  and  may  be  used  as 
fully  and  eficctually  as  if  the  powers,  provisions,  &c.  con« 
tained  in  the  same  act  had  been  re-enacted,  and  as  if  the 
branch  railway  had  been  described  in  the  act  of  59  Geo.  3. 
This,  lu)wevci>  is  a  general  clause,  made  diverso  intuitu, 
and  not  intendcid  to  take  away  the  Embankment  Company *s 
right  to  tolls,  peneral  words  in  an  act  of  parliament, 
whether  affirmative  or  negative,  do  not  take  away  particular 
privileges  or  benefits,  or  interfere  with  private  rights,  which 
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{a)  Tl)\s  case  was  ni-gucd  and  determined  in  Enster  term,  1833. 
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are  not  absolutely  inconsistent  with  the  act.  Nor  doea  a  sub- 
sequent act  of  parliament  repeal  a  former  one«  even  though 
the  words  taken  strictly  and  grammatically  would  have  that 
effect,  when  it  appeared  to  be  the  intention  of  the  legisla- 
ture that  such  should  not  be  the  case.  In  all  acts  of  parlia- 
ment, powers  derogatory  to  private  rights  must  be  construed 
strictly,  and  in  the  case  of  private  actSj  such  ppweT^t  must 
be  construed  with  the  strictness  of  a  deed,  against  the  par- 
ties obtaining  the  act;  Scales  v.  Pickering  {a),  Dr*  Foster'^ 
caselb);  Blackfriars'Bridge  case  (c)\  Goldsonv*  Suckid)\ 
Bro,  Abr.  Parlement,  52(e);  Williams  v.  Pritchard^  per 
Lord  Kenyan,  C.  J.  (/);  Gregory* h  case  (g);  Chester  Mill 
case  (A),  Rex  v.  Croke{i). 


Buitf  contrsl.  It  is  not  intended  to  dispute  the  positions 
for  which  the  cases  were  cited.  By  the  43  Geo»  3,  it  was 
never  intended  to  authorize  the  Embankment  Company  to 
demand  tolls  in  respect  of  any  other  way  crossing  tbeir 
road  and  going  in  a  different  direction.  This  would  be  a 
great  hardship  upon  the  parties  using  the  railway.  No  dis* 
tinction  can  be  taken  between  the  two  railway  acts.  The 
first  act  of  parliament  applies  to  the  branch  railway  as 
effectually  as  if  it  had  been  a  part  of  the  original  line. 
Tliis  railway  is  a  common  public  highway.  Res  v.  Sevens 
and  Wye  Railway  Company  {k),  made  by  authority  ofj^r- 
liament;  and  cannot  be  considered  as  coming  within  die 
clause  that  entitles  the  Ropd  Company  to  erect  turnpikes 
across  lanes  or  ways  leiiding  out  of  their  road.  The  case 
of  The  Hull  Dock  Company  v.  Priestly  (/)  is  an  autfaoritj 
to  shew  that  the  Court  will  not  hold  that  a  burtlien  is. 


(a)  4  Ring.  448;  1  M.  &  P.  195. 

lb)  11  Co.  Rep.  63;  Com.  Dig. 
Parliament  (II.  $3.) 

(c)  Lofft,  438,  442. 

{d)  15  East,  SrO. 

(c)  Citing  4  E.  4, 12,  (P.  4,  E,  4, 
fo.  12,  pi.  19.) 

(/)  4  T.  R.  9, 


(g)  6  Co.  llep.  19  b. 

(*)  10  Co.  Rep.  1S8. 

(i)  1  Coirper»  26. 

(k)  2  Bnrn.  &  Alden.iC46. 

(/)  Ante,  85;  4  Bam.  &  Adol. 
178.  And  see  linsscy  v.  Slorry, 
ante,  639, 4  B.  &  Ad.  98;  Pope  v. 
Langworthy,  ante,  647. 
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imposed  upon  the  public  unless  the  words  imposing  it  are 
cieiir  sind  distinct. 

Bayly  J  m  reply.  It  is  said  that  it  would  be  a  hardship 
upon  the  parties  ui^ing  the  railway  to  make  them  pay  toll 
for  crosshg  the  road ;  but  indeed  it  would  be  a  great  hard- 
ship upon  the  Embankment  Company,  whose  tolls  were 
giv^n  Vh^ttk  in  consideration  of  great  expense^  and  are  now 
taken  from  them  by  the  Railway  Company,  if  they  should 
not  be  pfllid  by  the  Railway  Company  for  crossing  their 
road.  It  was  thought  at  one  time  by  the  legislature  that 
a  party  ought  not  to  be  authorized  to  take  tolls  in  respect 
of  carriages,  &c»  which  should  only  cross  a  road ;  and  a  pro* 
vision  to  that  effect  was  accordingly  introduced  into  3  Geo.  4, 
c.  1^6,  s.  32 ;  but  the  injustice  of  this  regulation  being  soon 
seen,  it  was,  by  4  Geo.  4,  c.  95,  s.  90,  enacted,  that  the  pro- 
visions of  the  former  act  should  not  extend  to  roads  not 
under  the  care  and  management  of  trustees  or  commission- 
ers,  or  roads  which  should  be  made  or  maintained  under 
the  provisions  of  any  acts  of  parliament  passed  for  an 
unlimited  period,  or  interfere  with  any  tolls  taken  thereon. 
This  clause^  amongst  others,  has  been  lately  continued  by 
7  &  8  Geo.  4,  c.  «4,  s.  20  (a). 

I>ENMAN,  C.J. — The  question  is,  whether  the  plaintiff, 
who  represents  the  Embankment  Company,  can  recover 
tolls  against  the  defendant,  who  represents  the  Railway 
Company.  The  Embankment  Company  rest  their  title 
upon  the  S2A  clause  of  their  act,  which  is  43  Geo.  3,  c.  xv. 
They  tnust  clearly  make  out  their  title ;  and  upon  reading 
this  clause,  it  appears  to  mc  that  it  clearly  entitles  tliem  to 
take  toll  in  respect  of  a  way  leading  out  of  their  road,  if 
nothing  has  been  done  since  to  deprive  them  of  the  right  so 
given.  This,  it  is  contended  by  the  defendant,  has  been 
done  as  regards  the  railway;  for  it  is  said,  the  railway  is 
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(a)  See  13  Geo.  3,  c.  84,  s.  34;  Phillipt  v.  Harper,  2  Chitt«  R,  412. 
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made  by  public  autlioritV}  and  therefore  cioes  not  come 
Miithin  the  clause.  But  no  such  distinction  is  made  by  the 
clause.     It  authorizes  the  Embankment  Company  to  erect 

turnpikes  across  any  lanes  or  ways  leading,  or  that  might 

>         ■        •  ■ 

thereafter  lead,  out  of  the  road,  but  does  not  distinguish 

ways  made  by  public  authority  from  others.    Then^  there  is 

a  particular  clause  m  the  59th  Geo.  3,  which,  it  is  supposed, 

.     I   ill*       'I 
takes  away  the  right  of  the  Kmbankment  Company;  but 

upon  reading  that  clause,  it  seems  to  me  that  its  language 

is  not  precise  enough  to  take  away  the  rights  of  ahy  former 

Company^  but  that  it  only  regulates  the  amount  of  tolls 

which  the  Railway  Company  are  to  take.     It  would  have 

been  a  very  violent  act  to  take  from  a  former  Company  its 

clear  right ;  and  this  certainly  could  not  have  been  done 

except  by  language  the  most  explicit. 


LiTTLEDALE,  J. — It  appears  to  me  also  that  the  plaintiff 
is  entitled  to  recover  under  the  32d  section  of  43  Geo.  3,  c.  xv. 
which  I  think  applies  not  only  to  private  roads,  but  to  all 
roads,  by  whatever  authority  made.  This  right  could  not 
be  taken  from  the  Embankment  Company  without  an 
explicit  exemption  of  the  public  in  the  second  act.  The 
first  Railway  Act  appears  to  me  not  to  take  away  the  tolls  of 
the  Embankment  Company,  but  only  to  regulate  the  tolls 
to  be  paid  to  the  Railway  Company  by  those  who  use  the 
railway. 

Parke,  J.— I  am  also  of  opinion  tliat  the  plaintiff  is 
entitled  to  recover,  though  I  had  some  doubt  in  the  course 
of  the  argument.  I  agree  that  the  Embankment  Company 
(whose  rights  the  plaintiff  has  as  their  lessee),  being  a  pri- 
vate  company,  established  for  their  own  private  benefit, 
cannot  take  more  from  the  public  thtti  is  expresyly  given 
^hem.  So  far  it  is  clear.  The  question  is,  as  to  the  effect 
of  the  provisions  of  the  Embankment  Company's  act  upon 
roads  subsequently  made.  Now,  if  the  railroad  had  been 
erected  as  n  private  road,  it  would  have  been  clearly  '*  a  way 
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leading^  from  apd  out  of  the  Embankment  Company's  road."  ^333 
B^it  t|ien,  in  the  act  for  making  the  railway^  certain  rights 
are  given  to  the  public.  Let  us  see  then  what  is  the  effect 
of  the  43  Geo.  S,  cap.  xv.  as  to  the  rights  of  the  public  to 
pass  alon^  the  new  road.  I  had  some  doubt  as  to  how  this 
statute  was  ^ffected  by  the  subsequent  act ;  but  I  am  now 
disposed  to  think  a  public  turupike  road  would  be  charged, 
unjess  there  wpre  some  particular  provision  by  which  a  right 
IS  given  to  the  public  to  go  over  and  across  the  old  road 
without  payment  of  these  tolls.  It  was  contended  that 
there  was  a  particular  provision  exempting  the  public;  that 
the  railroad  in  question  is  made  under  the  statute  of  1 
Geo.  4 ;  and  that  the  provisions  of  the  old  act  of  59  Geo,  S 
are  to  be  brouglit  into  the  new  act.  There  is  not,  however, 
in  the  old  act  any  particular  proviso,  nor  does  it  contain 
any  express  words,  giving  the  public  such  a  right  as  is 
claimed.  The  provision  in  59  Geo,  3  is  merely  a  bargain 
between  tb^  public  and  the  Railway  Company,  that  the 
latter  shall  not  take  further  tolls  from  the  public  than  are 
nientioned  in  that  act ;  and  that  upon  payment  of  these  tolls, 
the  public  shall  pass  along  the  railway  without  hindrance 
from  the  Railway  Company.  The  I  Geo.  4  authorizes  the 
Railway  Company  to  take  the  same  rate  of  tolls  in  respect 
of  the  additional  road.  This,  I  think,  is  the  meaning  of  the 
latter  act ;  and  therefore  I  do  not  think  that  this  takes  from 
the  Embankment  Company  their  right  to  charge  for  cross- 
ing the  road.  Upon  the  whole,  therefore,  I  think  the 
plaintiff  is  entitled  to  recover.  ,  .       ^  ,j 

Postea  to  the  phintiff  (rt). 

\ti  III,'  •  <    *      "     ''         ' .     .    '  ■•      '  n     ■■      .      ■ 

Butt  applied  for  and, obtained  leav9  to  turn  the  special 
cqse  iifto  a  special  verdict  {b), 

'  •  (A>  Ais&  i*tt  Rex  v.  Pease,  ante,  8  Barn.  &  Cressw.  54;  Rex  v.  Com- 

600(t  Ad'  4  Bom.  &  Adol.  30;  panjf  of  Praprielors  of  (he  Naviga- 

Rejf  y,  ^Hungerfurd  Market  Con-  lion  of  the  River  Avon,  4  Moitn.  & 

pan'y.  in  the  matter  of  Mary  Yeates,  Ryl.  23. 

'po$l\  voT.'ii.  S4O;  .ftej:  V.  London  (Ji)  Vide  ante,  181,  11.  (93),   in 

Gm  Comptk^,^  Mtinrr.  &  Ry}.  lO;  Doe  dem.  Cooiter  v.  Finch. 
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18dd. 

Benjamin  Wilson,  Thomas  Wilson  and  John  Wilson, 
V,  William  Hirst  and  William  Hirst,  Jun. 

In  an  aciion  ASSUMPSIT  foi*  the  balance  of  a  banking  account, 
against  fi.  a  '  P^^a:  geneiat  bsue,  wUb  notice  of  «et-off.  At  tbe  trial  of 
customer,  for    ^^  cauw   before  Aldersoa,  J.,  at  tlie  Yorkshire  snsing 

the  balance  of         .  ,  .         . 

an  account,      asMaseai  183^^  the  follovniug  facts  appeared  in  evifleiicei 
nroL^whibt^        In  1824,  an  account  was  opened  by  the  defendants  and 
C.  was  a  part*  Joseph  Hint,  manufacturers^  at  Leeds,  with  tbe  firm  of  the 
Held  that  C.    pldii^tiffsy  who  were   bankers,  at  Merfield.     That  aocouni 
after  whose       ^as  contmued  up  to  June,  183 1,  when  Joseph  Hint  retired 

secession  from    «  ,  •  i.    i 

the  partner-  uom  the  defendants'  6rni.  Fix>ni  the  particulars  of  the 
Ivln^'^"^.^'  ptainAiffs'  demand,  it  appeared  that  the  wliole  of  the  daim 
tual  releases  arose  npon  an  account  commencing  in  February  and  ending 
is  a  competent  ^^  I^ecember,  1831.      The  first  item  in   the  paKicuIars 

witness  to  dis-  oousieted  of  the  balance  of  the  receding  banking  aoconnt. 
prove  an  item    rr»,       ,.      .  ,,       .  ,  .  ^»i,i. 

charged  by  ^.  « n®  QKilendants  bad,  smce  the  secession  of  Joseph  ntrsi 
althou^rd^b^  ^'^^^'^  ^^^  partnership^  bad  considerable  dealings  with  the 
due  to  and  by    plaiutifiEs,  upon  which  no  bahmce  remmned;   bat  it  ap* 

Lnd  c!°are  sdil  V^^^^  ^^^^  ^^y  ^^  lately  asked  their  creditors  for  time  to 
unsettled,  and  pay  off  their  debts.  The  defence  set  up  wae,  that  the 
the  di^olution  pl^^s  had  been  overpaid,  that  tiie  agreement  by  the  par- 
of  partnership,  ties,  having  been  that  four  per  cent,  interest  should  be  paid, 

£,  as  continu-        j  *•  i  •     •«•       ^ 

ing  partner,  ^tad  not  tive  per  cent,  as  charged  by  the  plaintiffs.  In  order 
credkora^for*  ^  I»ov«  the  agreement  respecting  the  rate  of  interest,  the 
time.  dieCendaats  called  J.  Hint,  and  produced  a  release  from  the 

defendants  to  J.  Ilirsty  and  from  hin>  to  the  defendants, 
of  all  actions  &c.  and  demands  whatsoever,  which  he  ever 
had  or  might  thereafter  have  against  them.  It  being  ob- 
jected that  this  witness  was  incompetent,  on  the.  scoKe  of 
interest,  the  learned  judge  refused  to.  admit  him*  Tim  v«r» 
diet  was  found  for  the  plaintiffs,  but  leave  was  given  to  the 
defendants  to  move  for  a  new  trial.  In  Easter  term  follow- 
ing, F*  Pollock  obtained  a  rule  nisi ;  against  which 

Coltman  and  Cresswell  now  shewed  cause.     The   wit« 
ness  was  incompetent,  and  the  releases  executed  could  not 


Wilson 


CASES  IN  THE  KINO's  BENCH.  743 

have  the  effect  of  restoriiTg  his  competency.     Notwith-        1833. 
standing  the  release,  J.  Hir^t  had  an  interest  in  the  surpUis 
of  the  partnership  funds^  similar  to  that  which  a  bankrupt  v. 

has  in  the  surplus  of  his  effects  after  the  payment  of  his  Hirst. 
debts,  Bnd  in  the  prospect  of  an  allowance.  The  general 
release  executed  by  the  witness  did  not  affect  his  right  to  a 
share  of  the  surplus,  since  it  was  a  future  contingent  right 
There  ate 'many  cases  which  shew  that  a  right  of  this  descrip- 
tkm  cnmiot  be  released;  Hoe's  case  (a),  Briscoe  v-  Jt/er{b), 
Neale  v.  Shield (c).  In  Lampet*s  case(d),  it  is  laid  down 
that  the  relessor  must  have  a  foundation  or  original  in- 
ception of  a  right.  Here,  until  the  affairs  were  wound  up, 
neither  party  could  know  on  which  side  the  balance  would 
be  or  the  claim  exist,  and  therefore  neither  the  one  release 
11^  Uie  other  could  have  any  operation  or  effect.  In  addi« 
tiofi  to  the  release  thefe  should  have  been  an  assignment  (e) 
by  J,  Hirst  of  all  bis  interest  in  the  partnership  effects,  and 
a  covenant  by  the  continuing  partners  to  pay  the  partnership 
debts.  There  is  another  reason  why  the  witness  was  incom- 
petent. If  the  defendants  obtained  a  verdict,  and  the  plain- 
tiffs were  to  bring  an  action  against  the  witness  for  the  same 
demand,  the  judgment  in  the  former  action  might  be 
pleaded  in  bar  of  the  latter.  If  there  be  three  partners^ 
and  an  action  is  brought  against  two,  and  there  is  no  plea 
in  abatement,  and  judgment  is  recovered  against  the  two, 
and  a  second  action  is  brought  against  the  third  partner,  he 
may  plead  in  bar  the  judgment  recovered  against  the  two. 
A  plea  of  this  description  was  successfully  pleaded  in  an 
action  tried  at  Durham.  In  this  case,  although  the  third 
partner  has  not  been  joined,  the  partnership  liability  has 
been  tried;  and  if  this  action  fails,  and  a  second  action  is 
brought  agaiust  the  witness,  and  succeeds,  he  will  be 
entitled  to  call  upon  the  defendants  for  contribution,  and 

(a)  5  Co.  Hep.  rob.  (c)  The  release  pur  mitter  Ves- 

(b)  2  Rollers  Abridg.  407,  title  tate^  the  proper  conveyance  be- 
Release,  (U.)  pi.  23,  translated  in  tween  those  who  have  joint  pos- 
18  Vin.  Abr.  327.  session,  appears  to  be  here  called 

(c)  Yelv.  193.  amgnment  lo  distinguish  it  from 

(d)  10  Co.  Rep.  5t  a.  the  release  cf  actions  anddemands. 
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1833.  thus,  (he,  defendant  wo|ild  c;ircuitQiisly  ibe.ioiarfe  ioif^yar 
d^iu^ud  w|ucli  they  liqd  su<cc^$jsful(y  rqs^ted  wltitiiiilhfii ac- 
tion ws^s  brought  directly  ^auij>t  themselves*  •Xhc\ witness 
therefore  bad  an  interest  in  the  verdict,  as  lie  wiould>lb«reby 
be  furnished  with  a  defence  tu  aii  .action. £(^r4h«  a»iiie.rde- 
inand  brought  against  himself.  It  is  op  aua^^r  ipi$a>1.tbat 
tjjie  \ritnes3  had  another  defence  to  a^ny  .{ictipiinkrougbt 
against  him,  viz.  that  the  balance  dne.Avb£^^.t|iA|wiUi^e&s 
ceased  to  be  a  partner,  was  discharged  by.lh<;  ^nb^'iuent 
payments,  made  by  the  defendants  to  the  plaintiffs.  ,  The 
rule  as  to  the  appropriation  of  payments  is  on\y  a  ryie  of 
evidence,  and  may  be  varied  by  slight  circumst^uices. 

F,  Pollock  and  Siarkie,  contrA.  The  witness  w  as  com- 
petent, although  no  release  had  ever  been  executed  by  him 
or  given  to  him,  since  by  the  payment  made  subsequently 
to  the  period  when  the  witness  retired  from  the  firm,  tlie 
debt  due  from  him  was  discharged,  according  to  the  rule 
laid  down  in  Clayton's  case  {a).  The  only  way  in  which 
llirst  could  be  charged  was  by  his  partners,  and  then  ttie 
question  as  to  the  effect  of  the  release  arises.  Tlie  release 
tt'oxxi  the  defendants  to  tlie  witness  operated  to  relieve  him 
fVtfm  all  contribution  for  debt  and  costs,  in  case  the  plaintiff 
obtained  a  verdict;  and  the  operation  of  the  release  from 
the  witness  to  (he  defendants,  was  to  prevent  the  witness 
pdrtici)!>a(ing  in  the  partnership  funds,  in  case  the  defend- 
ants got  a  verdict.  It  is  however  said  that  an  unascertained 
balance  cannot  be  released.     It  is  apprehended  there  is  no 

I 

foundation  for  that  position;  and  the  cases  cited  do  not  go 
that  length.  It  did  not  appear  that  there  Was  any  person 
Wtio  lyad  a  right  to  implead  the  witness  and  the  defendants 
joiiilf;^.'  The  testhnorty  of  a  witness  whose  eVidelice'tertds 
to  relieve  from  a  debt  a  party  with  whom  he  is  jointly  liable 
to  pay  anoiher  A^\>ty  is  no  more  inadmissible  than  that  Of  a 
son  to  increase  the  estate  of  his  father,  or  a  creditor' io 
increase  the  funds  of  his  debtor,  or  of  an  attoiiiey'  for  his 
client,  and  who  can  only  be  paid  by  a  verdict  in  his  client's 
favour.    [^Parke^  J.  In  Carter  v,  Pearce  (ft),  a  citiditol'  of  the 

(fl)  1  Mer.  585.  (6)  1 1.  11.  163. 
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inteptatc  4rB9  hefld  tb'be'ttdriii^slBli^  as  a  Wilhess/for  the'ad- 

minikitltrdfr.  '  irinijUbi^quehrtai^e,  Crh'tg  si  CundeW(a), 

hot6f'El{^ihorough  hfeld  •  that  such  cl-6tlito'r'  Was  not  aii'  ad- 

'liiisBibl&iwHtieep^  nliene  the  cfilatfe  was  miolvent.;|    Tte'  dis-       ^^'Rst. 

tifictkm,  it'JsappfehfeVfded,  is  thiVj  \VHere  the  demand  of  ttie 

' ctvidttdr  ib  eirtrrely /^rso/m/^  fhcrt  his  testhiion^  is  vtQeU- 

flble;'ilut\th«re1fhe  creditor  has  a  claim  upon  the y/Y// J  to  be 

r€^V«r€«l;ihteV»ihe  is  inadmissible.    The  interest  of  the  wit- 

'lie^'lR  this  case  Was  only  personal.  If  the  witness  be  iriter- 

cfeted  at'all;  it  must  be  for  one  of  these  four  reasons^ — that 

•if  ifbe  phi'iritiffs  recover  a  verdict,  he  viill  be  liable  to  au 

action  by  his  partners  for  contribution, — or  that  he  has  an 

interest  in  the.  partnership  funds>  and  that  the  judgment  .and 

executipn  will  diminish  those  funds, — or  that  he  will  be  still 

Ijable  in  ecjuity,— or  that  the  verdict  for  the  defendant  will 

be  a  ba|f  to  an  actipn  brought  against  the  witness  for  the 

Sjamcj|en)and.  ,  As  to  the  first  pbjection>  the  release  given 

bit  the  defendants  wpuld  be  an  answer  to  an  action  for  con- 

(•41  •      /  1  ,  •  /      •  ( 

trijbution.  Then  as  to  the  sqqond  ol|iyectiou>  if  tli^  juflgmeut 
and  execution  exhaust  the  partnership  fuuds>  an()  th,e  pt^qr 
cre^itor^  of  the  firm  resort  to  ^he,wi.tjnp/^9,(qr  pfiym.9nt«,,h^ 
)|V^11  become  a  creditor  of  tl^c  defenfla;^its;  b.ift,.|tl\is:,W9ulfl 
not  render  him  incompetent;.  Cqj[lery>  Pe^i[C0lp)^  JP.q^ifJH,yn 
lirmnic).  [Parke,].  There  is  .^  (Ji^r^nce  .whert^i, if  tj;^ 
part^f  obtains  a  verdict^  a  fuqd  isqreaM;.  ouJLof  >vl^l^  tb/^ 
claim  of  the.  witness  may  be  sqtisfied ^ .  CVaig: ,  y,  QifJidKll,} 
If  the  pai:t9,ei;sbip  funds  ar^  su(fi.<;^eflt  to.pay  tJi?/e.d^JW#i<cif 
the.iirmjf  t^e  .witness  \ya;5  ql^arly  cqmpetj^ijBt.  ..  T.b<?fl..Rft,  to 
tjiepb^ec^ion.  that  the  witness,  vptw^Uis^ftdipg  th^j-p|p^pqj 
Mffluld  ,b9  HaUe  in  equity.  [ParAe,  j^,, .  TJi^FQ.,i^ ,a ^f^f/i^c,  i^) 
iil,>y|MC^  J^pild  Alvmley  ^x^pjressecj.aa  9.piflVJ»?.tQ.rtat  ^fefit,] 
l^l^^Ji^hilit^r  in  equity  is  a  in^re  pqfl^ing^niQy,  i^^vd.it  i^^ot,  to 
be,pr^fined  th^t.the  firm  .^as  insolvent.  This  Qpu^t.caAnot 
ts^ke;,noitic|e  of  a  liability  in  equity^  arising  from  the  want  of 
fimd^.pn  t^§,  part  of  the  defendants.    Then  as  to  th^  laat 

(o)  l"  Campb.  381".  (c/)  Cheyne  v.  Koops,  iEsp.  N. 

(c)  0  Esp.  N.  P.  C.  34. 
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1833.  objection,  in  Yotmg  v.  Baimet(ay  it  was  heM,  that  where 
an  attion  i»  brought  against  one  of  several  partners,  another 
paitner,  after  a  release  by  the  defenchm,  is  admissible  to 
prove  that  he  is  liable,  and  thereby  to  defeat  the  action. 
The  lestimoHy  of  a  witness  is  not  to  be  excluded,  nnless 
the  objection  be'plahi. 

Cttf.  adv,  vuli. 

Den  MAN,  C.J,  delivered  (6)  the  judgment  of  the  Cottrt(r). 
After  stating  the  facts,  his  ford^hip  proceeded  tbua : 

On  the  part  of  the  defendant  it  was  contended,  that 
from  the  course  of  dealing  between  the  plainttiis  and  the 
pmr^iershipi  and  the  receipts  aitd  payments  that  had  taken 
place,  the  debt  due  to  the  plaintiffs  whilst  the  wttnesa  was 
a  partner  had  been  discharged,  according  to  the  rule  in 
Ctayton'9  case  (J),  and  that  as  the  witness  was  no  longer 
liable  to  the  plaintiffs'  demand,  there  conM  be  ao  objection 

Though  pay-     to  his  testimony.     But  though  the  payment  of  money  oo 

men  t  of  money  ^  ,,         .  •       ^  .-  .    .  .• 

on  account       account  generally,  without  a  speeinc  appropriation,  wouM 

generally,         in  many  cases  go  to  discharge  the  first  part  of  an  account, 

without  a  spe-  ,  ,        °         ,         ^     °     ^  ,.-... 

clfic  appropri-]  yet  that  rule  cannot  be  taken  to  be  conclusive;  it  is  evickBce 

ation,  would     ^f  ^^  appropriation  otily ;  and  other  evidence  may  be  ad- 

in  many  cases  '^•^     *^  •'  '  ^       ^  •' 

go lo discharge  dttced  which  may  vary  the  application  of  the  rule;  and 
of^an'accoiint,  ^^^^^fo^  ^^  cannot  say  to  a  certainty  that  the  debt  owing 
such  pay*  hy  the  witness  to  the  plaintiffs  has  been  dischai^d :  and 
conclusive;       indeed  the  defence  proceeds   upon  the  ground  that  the 

jt  18  evidence  moneys  paid  in  are  rwt  to  be  appropriated  to  the  payment 
of  an  appro-  ;     "^  ri-     r  .  . 

priation  only;    of  this  debt,  but  only  to  part  of  it,  viz.  that  part  in  which 

dence'may  be  ^'*^*^"  "®  Overcharge  of  interest.  But  we  are  of  opinion 
adduced  to       that?  the  mutual  releases  which  have  been  executed  by  the 

varv  tiie  ad« 

plication  of  defendants  to  the  witness,  and  by  him  to  the  defeadanta 
therule.  Iiaye  made  him  a  competent  witness^     It  was  contended 

on  the  part  of  the  plaintifi^,  that  tlie  witness'  came  to 
increase  the  surplus  of  the  partnership  effects,  and  that  he 

(a)  1  £sp.  N.  P.  C.  103.  Parke,  Taunton,  and  PaUeson,  JJ. 

(6)  In  Salter  Term,  1833.  (d)  1  Meriviiley  585. 

(t)  Denman,  C.  J.,    LUtkduk^ 
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was.  iiilereateii  in  tb»t,  aod  tbal  hU  release  did  not  release 
his  ffigbt  to  thai  Burpius,  as  it  is  somethiag  which  is  to 
arise  in  future ;  and  casee  were  cited  to  shew  that  things 
which  rest  in  contingency  and  possibility  are  not  released 
by  ibis  general  form,  which  only  applies  to  what  exists 
at  the  time  when  the  release  is  given.  There  will  be 
found  in  Lampii^s  case  (a)  some  instances  where  a  release 
does  not  extend  to  things  in  future ;  and  in  C(h  Liii.  290 
and  ^i  {b),  and  ii>  %  RoUes  Abr.  40  \,  and  several  of  the 
following  pages;  and  in  the  additional  cases  to  RoUe,  given 
in  IS  Vimtt^s  Abr,,  beginning  at  p.  ^99,  wiU  be  found  other 
instances  to  the  same  point.  Many  of  these,  however,  are 
upon  the  coaslrnction  of  single  particular  words,  as  duties, 
or  debtsy  of  actions.  But  in  Liiileion,  s.  508,  and  CaAe's 
commentary  upon  it,  291  b,  the  release  of  aU  demands^  is 
treated  as  having  a  most  extensive  operation;  and  the 
releases  in  the  present  case  contain  not  only  the  word 
'*  demands,*^  bnt  also  all  the  other  words,  which  in  tlie 
vmiotts  cases  are  of  tl^mseives  only  taken  as  having  a 
limited  (^oration.  But,  in  fact,  the  claim  of  any  surplus 
that  might  arise  had  an  existence  at  the  time  of  the  release. 
At  that  time  the  partnership  had  money  due  to  them,  and 
they  owed  vs^ooey;  and  amongst  the  debts  claimed  from 
tbem  was  this  t^  the  plainttfFs ;  the  amount  of  which  €le- 
pemied  upo*  the  question  of  the  rate  of  interest.  The 
facts  which  raised  that  question  were  capable  of  being 
ascerkaiiied;  and  there  was  an  ultimate,  if  not  an  imme- 
daQte>  certainty  how  the  law  would  attach  on  such  a  state 
of  facte^  The  amount  of  the  balance,  though  uncertain  as 
far  as  it  depended  on  the  fuade  to  be  realised,  did  not  de- 
pend mfon  any  new  state  of  things  ta  arise  thereafter,  but 
merely  whether  the  funds  would  be  available :  and  it  falls 
witlnn  thji  rule  laid  down,  in  Latiipei*9  case  (c),  that  a  iiiture 
right  Of  possibility  which  may  be  released,  ought  to  have  a 
foundation  and  an  original  inception,  and  ought  to  be  a 
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(a)  10  Co.  Hep.  50  b. 

(6)  3  Tho.  Co.  Lilt.  423, 424. 


(c)  10  Co.  Rep.  50  b. 
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.4*3^  As  ^o  ilie  iir&t  objectiQn.  vvhen  it  is  recollected  that  tbQ 

^"^^'^r^'^      retainer  filed  in  the  Court  is  iin , authority  quoad  t  the  ,pro- 

^   .        ceedjuj^  in  that  Cpurt  onl^^  aijid  is  analogous  tp  t|ie  warraif^ 

Tucker.      of  attorney  filed  of  record  in  t^i^  Courfij,  aofi  that  th^  un^ 

First  point.       dertaking  which  is  to  be  enforced  in  .the  Palace  Court 

must  necessarily  be  to  the  attorney  in  tl^at  Caurt^'  the;eyi» 
dence  of  a  joint  contract  \yith  l>oth,p]a^]|ntiffs,  is  verv  lit^e 
affected  by  tliis  species  of  proof.  .  And  on  ti^ e  j^yhple,  th|^ 
weight  of  evidence  is  clearly  in  favpur  of  the  JpitfU  employ- 
ment gf  both  plaintifTs.  ^ 
Second  point.  *    The  second  objection  is,  that  9uch  a  joint  contract  is  void 

in  law,  on  the  ground  that  the  attorney  in  the  Palace  Cyurt 
could  alone  sue  for  business  done  in  that  Court, 

There  is  no  act  of  parliament  which  regulates  t|ie  ^rc^- 
ceedings  in  this  Court,  and  therefore  the  case  must  be  con- 
•sidered  aa  one  at  common  law.  No  authorities  were  cited 
in  support  of  the  second  posjtion,.  except  the  case  of 
Brandon  v.  Hubbard  {a),  and  that  of  llemniing  v.  WiUon{b) 
in  the  Exchequer.  The  former  case  (in  which  there  was 
no  joint  employment  of  the  plaintiffs)  has  no  bearing  upon 
the  present.  The  latter  is,  as  far  as  we  canjearn,  not 
repoTit^d*.  It  M  DQt  uvaiiy  of  die  publisbod.  r«porty.  qf  ibci 
j]  Court  of  Exchequer;  and.' jlhe  decision  that  the  clerk  in 

J  court  in  the  Exchequer  might  sue  alope  for.budness  don^ 
.  V  in  that  Court,  though  he  and  his  partner  had  delivered  a  bill 
as  for  business  d6ne  by  both,  may  haye  proceeded  oii.the 
.ground  that  the  joint  contract  with  both  partners  was  not 
cleariy  liiade  out. 
k\    \i     In  th^.  absence  o'f^  aiiy  enactment  or  decision  to  tlie  !con- 
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1 ' .' 


•. , I . . 


both.     And  we  think  there  is  no  objection.'  '    '' 

Suppose  neither  of  the  plaintiffs  had  been  iRttorneys  or 

that  Court,  but  that  tlic  defendant  had  employed 'liiemj  anii  ' 

' '^    •  *{   .''"!•'     '''    I   ■   '  «••.  ••:.•.       ■  t    ■,      iiiii    iiUKw/  7*h1i    Ji:it'' 

..   (a)'2  Br6<l.«t  IJiiigh.  li;        ^  (A)  Ante,  f(k).'  »'"""•'<  ''V  ' 
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tlje  eaVTy  pari'  of  thai  case,  it  appears  that  mutual  releases        .J8Sa» 

Were  pr6p6sed^  to  be  given,  but  that  torcl  Alvatiley,  C.  J, 

.,1,1  »  ^  '       ^     i  ,_  

thought  that  was  not  sufficient  to  make  the  partner  compe-  v. 

tent.  In  the  latter  part  oJF  the  case,  however,  he  said  that  "'"»*• 
if  the'  defendant  gave  a  release  to  the  witness,  he  would 
allow  hhh  t6  be  examined,  and  a  verdict  to  be  taken,  sub- 
ject'to  the  opinion  of  the  Court.  But  the  defendant  not 
beiilg'ln'Gourt,'  the  witness  was  not  examined.  We  think, 
hbwtVer,  "that  the  reasoning  of  Lord  Alvanley  would  not 
make  the'  witness  incompetent;  and  we  are  therefore  of 
opitiion  that  Joseph  Hirst  was  a  competent  witness,  and 
that  consequently  the  rule  for  a  new  trial  must  be  made 
absolute. 

Rule  absolute. 


1  «  I  ■  I .-  H  < 


.1'         .  ,      •• 

,.        WitMOTT,  Gent,  one  &c.  v.  Elkinoton. 

Assumpsit  upon  articles  of  agreement  made  between  An  attorney 
the  plaintiff  and  the  defendant,  in    1832,    whereby    after  deeds  are  de- 
redting  that  deeds  belonging  to  the  defendant  had  been  de-  V^^^  '" 
posited  with  the  plaintiff  and  were  lost,  the  plaintiiF  agreed  enable  him  to 
to  pay  lOOA  in  consequence  of  the  deeds  having  been  mis-  for  the'^rtv^ 
bid;  and  the  defendant  agreed  to  return  the   100/.  and  in-  depositing, 
terest,  if  it  should  afierwards  be  proved  that  the  deeds  had  Inq^ry  by  his 
not  been  mislaid  by  the  plaintiiF,  or  by  any  person  employed  client  to  in- 

...1        ,  form  him 
by  bim.      Breach ;    that  the  defendant  had  not  returned  where  such 

the  100/.  and  interest  upon  proof  that  the  deedi  had  not  *^®^*  ^Jf * 

*         ■  ^  •  .        An  attorney 

beenniislaid  by  the  plaintiiF  or  any  one  employed  by  him',  with  whom 
Plte;  non  assumpsit.     At  the  trial  before  Denrhan,  C' Jl  TOsited.'^iaces 
at  Ihfe  Warwickshire  spring  assizes,  1853,  it  appeared  that  them  without 
in   1807,  ih^  plaintiiF,  «is  attorney  for  the  defendant,  pur-  knowledge  in 
chased  property  for  him,  and  the  deeds  remained  with  the  '*>®  ^^n&  of 

r     r      J  .     t  .       *  party  from 

plaihtiffl     In  the  same  year  the  defendant  wishing  to  raise  whom  he  has 

borrowed 
money  for  his  client.    Tlie  attorney  is  afterwards  unable  to  inform  his  client  where  the 
^eeds  are.    lie  is  chargeable  with  haring  mUtaid  such  deeds. 
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1833.  money,  the  sum  of  200L  was  advanced  by  a  party  to  the 
defendant,  upon  receiving  from  the  plaintiff  the  defendant's 
bond  and  the  deeds,  which  were  deposited  with  him  as  an 
ELXTKait)N.  additional  security.  In  ]S22|  when  the  deeds  v«rere  inquired 
for«  the  plaintiff  had  forgotten  that  they  had  been  deposited 
as  a  security  for  the  money  borixiwed  when  the  above 
agreement  was  entered  into^  Th^  learned  Chiei^  Jusrice  left 
it  to  the  jury  to  say  whether  the  deeds  were' so  depoMled 
with  the  knowledge  of  the  defendant,  and  direeted  them, 
that  if  they  thought  that  the  defendant  was  inform«ci  tliat 
the  deeds  were  to  be  handed  over,  they  should  find  for  the 
plaintiff,  otherwise  for  the  defendant  \  for  that  the  plaintiff, 
an  attorney,  ought  to  have  been  able  to  inform  the  defendant 
where  the  deeds  were  deposited.  The  jury  found  for  Ae 
defendant. 

AdamSj  Serjt.  now  moved  for  a  new  trial.  The  deeds 
cannot  be  said  to  have  been  mislaid  by  the  plaintiff  in  this 
case;  for  it  may  be  that  circumstances  required  that  in  <«der 
to  raise  the  money  for  the  defendant,  as  the  plaintiff  had 
been  directed,  he  should  deposit  the  deeds  with  the  lender  as  an 
additional  security ;  and  if  such  was  the  case,  the  ptaintiff 
did  no  more  than  his  duty,  whereas  mislaying  implies  negli- 
gence. 

DftNMA  hf  C.  J.  on  a  subsequent  day  in  the  same  termfii), 

said  that  the  Court  was  of  opinion  that  the  dettk  mnati  undsr 

the  circumstancQS,  be  considered  aa  having  been  maalAid  by 

the  plaintiff;  that  it  appearing  tliat  hta  cliient  was  not  awaite 

of  the  deeds  having  been  deposited  with  the  patty  who  had 

advanced  the  200/.,  the  plaintiff  ought  to  have  bcen.nbietto 

inform  him  where  he  might  find  his  deeds  when  he  ro^ii^d- 

them. 

Ilule.jefu9^« 

(a)  Easter  term,  18S3. 
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1833. 

Shaw  and  others,  Assignees  of  Richard  Batley, 

V.  Thomas  Batley. 

IHIS  causei  and  all  matters  and  all  other  claims  irthich  ^^y  after  a 
th«  auignees  might  have  against  the  defendant,  were  refer-  banTruptcv^ 
red  to  the  arbitration  of  a  barrister.   The  arbitrator  awarded  ^"^^  goods  of 
lOoO/.  BB  damages  in  the  action ;  and  tonching  and  con-  for  at  a  future 
cemiog  a  certain  other  claim  of  the  assignees  upon  the  ^^^'^  ^^}^^^ 
defendant  (not  included  b  the  action),  relating  to  the  sum  to  C.  undue 
of  400/.  and  two  bills  of  exchange  for  300/.  each,  the  arbi-  ^^l^^  ^^l 
trator  found  the  following  facts :  questing  C.  to 

26ib  March,  1828.   Earl  Stradbroke  agreed,  in  writing,  goods/  C,d\^ 
with  Richard  Batley  to  sell  him  certain  marked  oak  trees,  f?,lf"^^  ^^® 

-.  .  .  -r.  ,  «  X         -n    Tk  oills,  and  pays 

on  credit  expiring  Isc  February,  1S@9;  but  /C.  B.  was  to  £.  by  a  cheque 

give  security,  if  required.  2?  ^'^  hvmkm. 

°  ^*  1  Xhis  payment 

£9tb  March,  18£8.    R.  B.  committed  an  act  of  bank-  is  protected, 

ruDtcv  ^^  ^  ^"'^  ^' 

rnpicy.  ^  ^q^  ^  82, 

25th  April,  1828.   Earl  Stradbroke  agreed  in  writing  to  against  the 

sell  to  12.  JB/ other  marked  trees,  on  credit :  no  part  of  the  der  a  commis- 

same  (except  the  bark  and  topwood)  to  be  removed  until  **^"  >ssued 

,  ,  .  .  subsequently 

actually  paid  for,  or  secured  to  the  satisfaction  of  the  to  such  pay- 
vendor.  ""^"^^  'l"  *® 

antecedent  act 

R^B.  took  possession,  and  sold  the  bark  and  topvi'ood,  of  of  bankruptcy. 
the  value  of  2000/.^  and  paid  600/.  on  account  to  the  vendor, 
Earl  Stradbroke,  who  thereupon  required  security  for  the 
residue  of  the  purchase  money,  and  refused  permission  to 
remove  until  security  given, 

Ath  June,  1828.  The  defendant  having  consented  to  be- 
come security  for  R.  B.,  his  son,  an  agreement  in  writing 
was  made  betwixt  R.  B.  and  the  defendant,  which,  after 
reciting  the  two  contracts,  and  that  600/.  had  been  paid  by 
R,  B,  in  part,  and  that  all  the  timber  had  been  felled  and 
remained  there  (except  the  bark  and  topwood),  and  that 
the  vendor  had  required  security,  and  that  R.  B.  had  ap- 
plied to  the  defendant  to  become  surety  or  guarantee  for 
him,  and  in  order  to  indemnify  him  he  agreed  to  assign  and 
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make  qver  to  him  all  the  timber  treeli,  ana  the  saM  coiit/Acfe 
and  agreements  for  the  purchase  thereof,  and  tfiat^ilie'lil^- 
fendant  had  accordmgly  consented  and  agreed  to  become 
surety  and  guarantee  to  the  Earl  for  the  aiie'paymeiil  of 
the  balance  of  the  said  purchase  inoney'  upon  the  ternts 
and  conditions  thereafter  mentioned,— pr6ceeded  ^a^  Tot- 
lows  :  Therefore,  in  pursuance  of  the  said  recuedf  agffee- 
ment^  R,  B.  agreed  to  sell  the  saict  timber  to  {lie  defendant 
and  the  said  contracts  and  agreements,  and  the  defendant 
agreed  to  buy  the  same  at  7/.  per  load,  (being  the  same 
pric^  to  be  paid  to  the  Earl  after  deducting  the  valite  of 
the  bark  and  topwood,  which  R.  B,  had  already  taken  to 
his  own  use,)  to  be  paid  or  allowed  by  the  defendant  to 
R»  B»,  and  then  the  defendant  agreed  to  accept  *bills,  to  be 
drawn  upon  him  by  R.  B.,  for  the  amount  of  uie  sum 
M'hich  should  remain  due  to  the  Earl  after  payment' of/tKc 
sum  of  650/.,  750/.  and  100/.,  payable  to  the  Earl  o/  his 
order,  and  would  give  such  other  guarantee  as  )(he'1E&rl 
should  require. 

On  the  same  5th  June,  the  Earl  required  a  guarantee. 
Such  guarantee  was  signed  and  delivered  by  the  defendant, 
who  thereby  guaranteed  the  payn\ent  of  all  sums  of  nidney 
then  due  to  the  Earl  from  R,  B,  on  account  of  certain  6\kk 
timber  trees;  the' defendant  '^having  purchased  the  iald 
timber  and  all  benefit  of  the  contracts  entered  into  by  R.'B. 
for  the  gurchase  thereof."  ■     » 

'l6tli  June,  l'8^8.  12,  B.  and  the  defendant  agreed  Ifcat 
12»  B.  should  be  allowed  to  have  the  timber  first  purchased 
by  R.jl!,  and  *after wards  by  the  defetidant,  df  t^d'fiitf,  at 
such  prices  and  on  sucK  terms  as  the  ^ame  fcslfl  b^eii  pAr- 
cfiasectof  t(iV*eS*i^'by'±  B/M  tfi^'d'AfetiaaW/or^Vftiel^f 
Ihehi;  thVt' tlie  d'efendant'shoiild'  retain  Wl^'s  liMsHie 
sum  at  Which 'certain  stock  in  trade,  &ci  bf'R."b.'ShAilW1fe 
valued,  as  a  security  for  any  sum  be  mi^bt^'liay'dr^JcSe  in 
consequence  of  engagements  he  was'uhd'er^tti  Afe  ?BBrt'f&r 
the  purchase  money  of  the  timber;  tnarine p/'d^ertjf lb  Ab 
timber  should  still  remain  in  the  defendant  until  the  whole 
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purcbsise  inoney  were  paid  to  the  Earl,  and  that  he  should  1838. 
h^ve  the  right  of  stopping  its  removal  from  the  Earl's  estate 
orothef  places,  until  payment  of  such  purchase  money,  and 
shpuld  be  at  liberty  to  sell  in  order  to  raise  money  for  pay- 
ment of  the  same ;  that  the  money  to  be  paid  by  the  con- 
tractors or  other  persons,  for  timber  to  be  sent  from  the 
Earl's  estate  to  Lynn,  for  the  completion  of  certain  works 
there,  should  be  paid  to  the  defendant ;  whose  receipt,  it 
was,  agreed,  should  be  a  good  discharge ;  which  money 
should  be  paid  or  retained  by  him  on  account  of  the  pur- 
chase money;  that  the  sum  of  J 400/.,  which  the  Earl  had 
to  receive  on  the  23d  June  instant,  should  be  paid  by  R.  B., 
and  that  it  had  been  agreed  that  R.  B,  should  pay  this  sum 
of  1400/.,  being  the  750/.  and  650/.,  because  he  had  already 
receiveijl  and  sold  the  bark  and  tops  to  the  value  of  2000/., 
apd  had  paid  only  600/. 

In  consequence  of  the  defendant's  having  guaranteed  the 
pa]|meii.t  to  the  Earl  of  the  750/.  and  650/.,  and  of  R.  2}.'s 
having  so  agreed  to  pay  the  1400/.,  R,  i}.,  between  the 
l6th  and  21st  of  June,  1828,  delivered  to  the  defendant 
400/.  in  cash,  a;  being  his  own  proper  money,  and  two  bills 
of  exchange  for  500/.  each,  as  his  property,  drawn  by  R,B. 
on  one  Smithy  and  not  then  due,  and  for  the  purpose  of  the 
defendant's  paying  the  said  sum  of  1400/.  to  the  Earl. 
The  defendant  paid  the  400/.  into  his  bankers,  and  in- 
dorsed the  bills  to  them  as  his  own  property.  On  21st 
•Jflfly*.  18^A  the  defendant  paid  the  1400/.  to  the  pafl  by  a 
draft  on  bis  bankers,  which  was  duly  paid.  .     . 

^tbJuIy,  1828.  A  commission  of  bankrupt  issue^  ag^ainst 
B;._B,  upon  the  act  of  bankruptcy  committed  on  the  29th 
Mt^rch ;  and  the  plaintiffs  were  duly  appqinled  assignees. 
J|ie  two  500/.  bills  not  having  been  paid  when  due,  the 
^fiii^^  have  been  and  stand  proved  under  the  commission. 
Th^  defendant,  besides  the  1400/.,  has  paid  to  the  Earl  on 
^f  cq^if||t  of!  the  timber  8986/.  3s.  Sd.,  which  with  the  sum 
^i  (jOOli,  p^l^    by   R.  B.t   and    the    1400/.,   amount    to 
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rt53.        roi99W.  -5^!  ^l,  the  ftlH  aWtSUirt  6f  '  ilic  ^i<?6  of  the  Um*Wi 

by*!R.l?.  f6  t*e  defendarft,  irtd  fecjriiifed  tli^  ai«bteatdi«'<<y 
flxvirfd  tlitlt  the  defendant  ^oaiM  pay  Ae  same  fb  tfcfttti' ttp 
such  assignees,  artd  also  thnt  he  rfronld-  feWard'lSb!*  tfie* 
d^fenddht  should  ihdemtlify  the  banlli^flficsftite ^«iidl[^t€b<^ 
pVoof  of  the  bills  and  all  dividends  itt  respee!!tfcei^bfi'"'TNe^ 
arbitraftof,  not  thhiking  the  dami  of  th^  plsWutilFs;  :«^ 
founded,  awarded  that  the  same  was  no(  stfslAintrbte«  4Wf 
fhVit  Tievertlieless,  if  the  Court  of  K.  K.  f^MM  hb  oT 
efpinidn  and  adjtidge  that  the  claim  is  welt  (bund^tt  iiti 
sustainable,  he  awarded  atrd  dhected  that  the  defendant 
should  pay  the  stim  of  400/.  t6  the  pfamttft-  a(s  siArh  aS^ 
signees,  a^d  als6  should  pay  (O  thefM  a^  scitb  att^iMyai  Hbd 
amount  of  any  dividend  that  they^as  assigffee&r/haldl  pttiS; 
Of  shoiitd  ot  might  be  obliged  to  pay,  iff  r^peWOfllic 
pr6of  of  the  bills,  or  either  of  them,  ftnd^r  th^  eofhffrisrfMt 
and  also  should  sufficientTy  indemnify  the  bsfnfkrupfl^  «Mirtt 
Against  all  payments,  daitlis  and  dem^ds  wbaftsoeteo  for 
6r  hi  respect  of  such  proof;  and  also  should  hi  sueli  cAse 
relinquish  and  assign  to  the  pTaiiTtifTs,  as  such  assigireefil,  alt 
bendh  to  be  der!^e<!  or  acqirt^ed  iti  respect  of  ^e^  Sdid  biltl 
ftortf  thd  drawfef  thereof. 

'  In  Trifrity  term,  \es^,  a  rule  was  6btafi«ed  on  beteilf  of 
the  pla1t)tiff»,  callMg  bn  the  defembtit  fo  sh(^w  tihwie  fAy 
he  ^should  not  At^ke  the  pdyiticnts,  ftc.  (ds  ab^ve),  awdrdtflg 
to  the  t^rms  of  tlve^  alvafd,  and  \t4ly  «he  {ilararifTs  ftiioktld'ibot 
be  fft  Hbeft^  to  ^ter  t/p  jUdgtne^t  for  the  buM9  payvble. 
*  *  Tlie'tajd  \^fifs'tt(t^\t^K]^*set  doxvif  in  tHe'si^dttl  |)«p«iv* 

'Si^Jim^  5i-^/rtoft  for%eplaihtMft^.  The*sslgrie^e>'*TOk 
to  l^tovfet'fh^Vi  ttie  'deferfdani*  thd  siitn  o^  400A,'nkid  'fofclt 
rndemnified  iri  respect  of  two  bills  for  500/.  each.  The 
40(V.  Iff  cash  mid  the  two  bills  having  pft^sed  l6  tlJic^^Aef^nd- 
imt  Train  the  bai^krupt  siiiee  the  act  of  biihktWpte5f,'dml 
within  two  months  before  the  commission  imabd,  q>  primft 
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taem,  0t9€i:i^  eatftbti^bed  for  tbe  pl8tntiffii«  What  ore  the  1835. 
pecttK&r  circumstances  upon  which  tbe  arbitrator  relies  for 
mmr4ipg'mhsfoviw0(theA^ftndanti  There  is  a  class  of  ca^9  ^^7 
which  eatflblish,  that  where  a  party  receives  ntonej  from  a  BAir-EV. 
banhriif^  as  a  mere  t^tui,  to  pay  over  to  a  third  pemoiu  he 
is  not  liable  ta.the  assignees  in  respect  of  the  money  so  re- 
ceivedij  and  it '»  probable  that  the  svbitrator  has  formed  his 
Oflifiioqf  upoai  those,  ooftsidering  that  this  case  came  within 
(hem ;  C^e^  v.  Wright  (a),  Tope  v.  Uackin  (6).  The  prc^^ 
acMt  c$$e,.  however^  is  quite  of  a  diiFerent  description* 
There  are  here  three  parties.  As  between  Lord  Slradbroke 
.and  the  defendant,  the  latter  is  a  guarantee  for  hi5  son. 
In  tliever;  instrument  of  guarantee  the  defendant  declares 
himself  the  putdiaser.  But  his  son  had  already  paid  600/. 
ta  IxMFd  Slradbroke^  and  had  received  1,400/.  beyond  the 
QOOA  by  the  sale  of  toppings  and  bark.  Now  it  is  impos- 
iibie  that  the  father  could  have  the  full  benefit  of  the  cob* 
tract,  unless  tbe  1 ,400/,  were  paid  to  him ;  and  the  son 
accordingly  contracts  to  do  so.  He  was  bound  to  furnish 
his  father  with  1,400/,  and  accordingly  he  did  so;  but  it  is 
evident  that  the  son  did  not  treat  the  act  as  if  be  were 
dealing  with  a  mere  agent;  neither  did  the  father  receive 
the  money  as  in  the  character  of  an  agent;  he  treata  tbe 
bills  and  cash  as  his  own,  pays  them  into  his  bankers  as 
his  own»  4nd  paya  liord  Stradbroke,  a  considerable  time 
aftl9rw9r4s^  by. a  dieqoe.  on  his  bunkers.  The  dju;^  of  an 
fg^nt  would  be  at  once  to  hand  tbe  money  over. .  The 
Ja|her>had  a  right  to  the  money.  Although  it  is  true  that 
the  i<iii.w4>uU.bave  been  bound  by  his  contract  as  between 
hinuielf  dnd  I^rd  Stradbroke,  yet  the  father  flight  have  fued 
the  son  for  the  1,400/.  The  circumstance  of  the  father's 
being  in:h|s  turn !  bound  to  pay  the  money  to  Lord  Strad- 
AroAe^.tdpea  not  oonatitute  hio)  an  ^eiit  for  tbe  purpose. 

L  *RJPoit9ch  (ox  the  defendant.    The  assignees  cannot  re- 
r cover  itl^Wsl  they  have  both  equity  and  law  in  their  fiivoiir. 

i.i>  «<4)  4>TaaBt  193*  W^  Bam.  & Cressw.  101* 
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The  Court  therefore  will  look  at  the  substance  of  the  trans- 
action.  The  defendant  interferes  to  protect  tlie  credit  of 
his  son,  who  had  made  purchases  to  a  large  amount;  ^nd 
for  this  pui'pose  lie  enters  into  s^n  agreement,  by  which  in 
substance  he  says»  ^*  I  will  take  this  property  aud  guarantie 
you.  The  property  shall  be  conisidered  as  mine,  out  the 
whole  is  done  for  the  purpose  of  relieving ,  you  frpln  the 
embarrassments  in  which  you  have  placed  yourself.  But 
as  you  have  had  goods  to  the  value  of  ^lOOOL,  and  haVe  only 
paid  Coo/.,  you  shall  pay  me  the  1,400/.  which^  jjou  aii^ 
bound  to  pay  upon  the  contract  on  a  particular  day.  ^  It 
does  not  appear  from  the  award  that  the  money^as  not 
paid  over  on  the  same  day ;  and  it  is  expressly  found  tliat 
the  cash  and  bills  were  delivered  for  the  purpose  of  the 
defendant's  paying  the  1,400/.  to  the  Earj.  The  Court  wi|i 
not  say,  that  because  the  father  did  not  say,  ''  You  must 
pay  that  yourself  to  the  Earl,  because  I  may  run  some  risk, 
or  you  must  get  the  bills  discounted  and  pay  the  money  by 
a  cheque,"  the  transa9tioo  is  not  protected.  Sucharrai^^e-^ 
ments  as  these  are  rather  symptoms  of  fraud  than  signy  of 
honest  dealing.  In  Coles  v.  Wright  (a\  it  was  dec|<|ed  that 
where  money  was  delivered  to  a  defendant  for  the  purpose 
of  being  handed  over  to  another  person,  he  could  not  t^o 
considered  in  any  othqr  liglit  than  as  a  mere  channel  of 
communication,  and  had  no  responsibility  thrown  upon  him« 
This  de$rision,  it  is  true,  was  a  departure  from  a  striQt.and 
inconvenient  rule,  but  it  has  ever  siuce  been  coiii^idered  as 
an  enlightened  decision.  Tope  v.  IlockinCh).  may  be  ppen 
to  some  observation :  it  may  be  said  that  there  was  no  dci 
cisjon  of  the  Court  upon  that  point.  But  Lord  TenterdeH^ 
who  delivered  the  judgment  of  the  .Coiirt,  expressed  aa 
opinion  upon  the  pciint,  though  it  was  not  intended  as  a  iti- 
dicial  decision.  Here,  money  or  money's  worth  is  delivered 
to  the  defendant  for. the  purpose  of  payms  Lord  $(radbroke: 
and  he  does  pay  him.  It  will  prol^ably  be  said,  you  did  not 
pay  over  the  identical  400/.  in  cash:  but  no  agent  ever  thinks 

(«)  4Taui)t,  198.      .  {{,)  ?.I»irnH&t,Cr«p^wrj1Qi»..i... 
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.ot  taking  tbe  identical  money  in  his  pocket,  to  pay  it  over; 

usually  the  money  is  paid  by  the  agent  into  his  bankers,  and 

»MJiL  ;rnii..'f.r.         .:     ■•■-.■ -i'-  •:'    •   ,  /   •.••.       ^,"-  Shaw 

a  ciienue  upon  the  bank  is  given  to  the  prinoipal.     Then.  v. 

witn  regard  to  the  itwo  bills  of  exchange ;  shall  ,it  be  said,       Bailey. 

!^:mi-  III-  '     •'  '     '     •■  j.  .      •'  '      . 

that  when  they  ar^  discounted  the  party  is  not  to  touch  the 

money  upon  pain. of  |)eing  rendered  liable  to  the  assignees? 

Ir  ^old  were  delivered  to  a  party  to  be  paid  over  to  a  third 

111^      .11. ^'ir;.-  ».,..•         .'     '.j    •'         ,      V  .  •     ■ 

person^  ai^d  he  instead  paid  over  bank  notes,  this  would 
not  make  him  a  creditor  in  respect  of  the  notes,  leavmg 
h^m  a  dc^btor  in  respect  of  the  gold. 

Sir  James  Scarlett,  in  reply.  In  Coles  v.  Wright  the 
defendant  was  clearly  only  an  intermediate  holder,  who  had 
paid  over  tlie.  money  which  he  had  been  employed  to  carry^ 

And  tnere  it  was  held  also  that  the  auctioneer  who  had  sold 

.....     ( 

the  goods  for,  and  h^d  sent  them  by  the  defendant  to  a  trader 
lying  in  prison,  and  who,  by  lying  two  months  in  prison, 
atterwards  committed  an  act  of  bankruptcy  having  relation 
back. to  the  imprisonment,  was  liable  to  the  assignees.  So, 
in  Tope  y.JIockifi,  the  arbitrator  was  the  mere  hand  .that 
paid.  There,  also,  the  assignees  might  have  recovered  from 
die  party  to  wh.om  the  money  was  paid  by  the  arbitrator. 
Here,  even  before  the  late  bankrupt  act,  the  assignee  could 
not  have  recovered  from  Lord  Stradbroke^hQC^xuse  he  would 
have  haci  this  complete  ans^i'er,  that  the  money  had  been 
paid  to  iiini  l)y  the  JTatlicr  on  tiis  own  account.  Suppose 
tfie'act  of'ba'ntcruptcy  had  not  beeii  committed  in'Marcli, 
but'  that  the  bankrupt  had  nraid  the  money  to  his  father,, 
knowing  liis'  circumstances,  the  Vetation  between  him  and 
nis  father  would  be  a  strong  Circumstance  to  shew  afraudu- 
lent  preference.  .  In  March  tjie  baiiKrirpt  knjew  that  he  was 
going  to  commit  an  act  of  bankruptcy,  (bat  he  ^'as  insolr 
vent)  uiat  h'e'wWin  fact  a  bankrupt,  ana  that  therefore  his 
property  belonged  to  his  assi*j;nees.  1  his  is  a  preference 
©r a  lavburerf  creditor.  This  is  not  the  money  of  the  bank- 
riipiyyet'iJ' Wic  falhier  had  immediately  paid  over  the  same 
mone^yUlyere  rfiight  hhfe  been  some  colour  for  saying  that 
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'M3^  4^  .to  the  iir&t  obiectiQn.  vhen  it  is  recollected  that  tb^ 

^*^-^^^^'      retaiaer  filed  in  the  Court  is  .an  rauthority  quoad,  the  ,pro- 

■  ^  . '       C|eedjn^  in  that  Cpurt  onl^.  aijid  is  analogous  tp  ^t^ie  warrai^f 

Tucker.      of  attorney  filed  of  record  in  t^i^  Courts  an^  that  th^^  uii: 

First  point.      .dertaking  which  i9  to  be  enforced  in  the  Palace  Court 

must  necessarily  be  to  the  attorney  in  that  Qoiurtf-  th^ey^ 
dence  of  a  joint  contract  with  l>oth.pIa^]|ntiffs^  ^^^'^^  1/^^^ 
affected  by  tliis  species  of  proof.  .  And  on  t|ie  jvyhple,  tb^ 
weight  of  evidence  is  clearly  in  favour  of  the  jyvU  employ- 
ment of  both  plaintifTs.  ,  , 
Second  point.  -    The  second  objection  is,  that  such  a  joint  contract,  is  void 

in  law«  on  the  ground  that  the  attorney  in  the  Palace  Cvurt 
could  alone  sue  for  business  done  in  that  Court, 

There  is  no  act  of  parliament  which  regulates  the  prp- 
ceedings  in  this  Court,  and  therefore  the  case  must  be  con- 
sidered aa  one  at  common  law.  No  authorities  were  cited 
in  support  of  the  second  position,,  except  the  case  of 
Brandon  v.  Hubbard  (a),  and  that  of  Hemming  v,  WiUon{b) 
in  the  Exchequer.  The  former  case  (in  which  there  was 
no  joint  employment  of  the  plaintiffs)  has  no  bearing  upon 
the  present.  The  latter  is,  as  far  as  we  can  learn,  not 
reppTit^d*.  It  k  npt  in  any  of  the  publisbod  reportr.  qf  Abet 
Court  of  Exchequer;  and' jlhe  decision  that  the  clerk  in 
j  court  in  the  Exchequer  might  sue  alone  foe  business  don^ 
t  in  that  Court,  though  he  and  his  partner  had  delivered  a  bill 
'.a^  fx>r  bu$iness  d(ine  by  both,  may  haye  proceeded  on  the 
ground  that  the  joint  contract  with  both  partners  was  not 
clearly  made  but. 


w 

•  M  I  • 
1        I  -        . 

\     >     , 


whetuer  upon  any  principle. of  law  there  .i$  an  objection  to 
this  action  at  the  suit  of  both  where  the  contract'  is  with' 
both.     And  we  think  there  is  no  objection. 

Suppose  neither  of  the*  plaintifTs  haci  been  attorneys  of ' 
that  Court,  but  that  the  defendant  had  emplpyed'itiemj  ViuA\ 

.   w"2i3it)il.iciii.igi..ii.       '-      (t)^nte,l'(k);'"'"'-""^ '''•■' 


.^^<?ftfP^«A(i  ¥|>,W  that  ,8ujfp9^tipn^  the  payip^utis  prq- 
Jifpt€;4oi^^f)^  tfie  S^.^ection  of  the  6  Geo.  2^  c.  .16..,  BA(t 
iCVf^jPWyWftft*  0^  1^9  »^atM.te,(and  the  ly  Gep.  2,  c..38, 
l^«i^l}i  ^^^mW'S*^^.  f^o^M  certainly  have  r^cove^ed  back 
liQlh  ^^lus  fjcQfn  L9rd  Siradbroke,  tliough  the  specific  40QI, 
jfeQ^\/^  .{tqj/^  tbe.J^ankrupt  was  not  paid  into  his  hands, 
lO^r^'Nf^r'^tr  ppint,  4lhMion  v.  Atkinson  (a)  is  an  autho- 
rity.) 3ut  the  clause  in  the  existing  Bankrupt  Act,  if  not 
tiuki^sm  H^.Gt0.'2,  clearly  protects  this  payment,  and  pre- 
vents the  assignees  from  recovering  the  amount.  If  tlie 
wsiiBtcos  cannot  recover  from  iLord  Stradhivke,  and  the 
payment  to  him  is  good,  it  cannot  be  permittefl  that  tbey 
should  recover  from  the  agent,  who  merely  acts  as  a^nt  in 
'DNibinp«>?aUd  4iftpositioa  of  the  bankrupt's  property. 
> '  vFor  these  reasons  vi'e  are  of  opinion  that  -  the  award  is 
Tight, 'Mid'  that  the  plaintiff's  rule  must  be  discharged. 
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Rule  discharged. 


1833. 


(a)  1  Maule  k  Scht.  583. 


■  •    .  ••  • 

Joseph  ^rd£N  and  .Richaud  Edward  Arden.  GeiUSi 
two  See.  r.  Tucker,  Gent,  one  &c. 

f  • 

Assumpsit  for  work  and  labour,  as  the  attorneys, 
.solicitors  and  agents  of  the  defendant,  with  the  common 
«K»iey  cotmt8«  At  the  triiil  before  Loiti  TefdettdeHf  C*  J., 
ritthc  sittings  after  Trinity  term,  I8SS,  his  lofdsfeip  iion- 
suitcd  the  plaintiffs,  but  gave  themTcavc  to  ihov^  to  enter 
a  verdict  for  IB/.  16$«  Qd.,  the  evidence  gtxcu  b^ipg  as 
'  follows : 

On  llie  part  of  the  plaintiffs,  their  bill,  which  was  for 
.bu^siucssidone  in  the  Palace  Court  as  attorneys,  and  amount- 
ing to  ^L  lOs.  6J.,  was  produced;  and  k  was  proved  that 
the  business  bad  been  done  for  the  defendant,  who  had 
subsequently, called  at  the  plaintiffs'  office  and  agreed  to 
pay  them  Wh  for  their  debt.    The  plaintiffs  also  tendered 


A,  employs  6, 
and  C,  who 
ate  attorneys 
and  partners, 
to  prosecute 
an  action  in 
the  Palace 
Court,  B. 
alone  being  an 
attorney  of 
that  Court. 
The  amount  of 

B.  and  C's 
bill  of  costs  is 
recoverable 
from  A.  in  a 

{'oint  action 
)y  B,  and  C 
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^he*. plaintiffs  .U|^nvhiB:a{)(iUqBMp^.toi(h«ivi^  l^ei<l|il|  itoMd^ 
bjuA  this  Ataf  i:«j«ff ted  %  Lord  T€fit^r4fH,.^f<i^^4m^etffh9^ 
tM^M  hud^xwi  been  .defJaf  1^  ^po^i.^od  ^vr^d  an..4icmi}miit 
UMMaiJop^dt  A.  l^lUi:  frpm.  tks  d^endfWtifto^xtiM\|?Ui^>Mft» 
>i'a3  ready  in  which  the  delendaiiti<>ff^'fMJi;iiojg})ie,tb0iF'l»ii^ 
tiffs  a  bill  for  loL^und.  U)  pay  6/.  anovciii,  1994^.1  theijdaiQagta 
and  co8t3  were  recovered  from  Stevcm,yvhQm^tb^}ph\yiUfh 
bad  been  employed  by  the  defendant  io  9i}e«  nSoI'  Ibetd^x 
feodaut.tbe  roll  of  attorneys  of  the  Palace  CouriM'aa.pvd- 
dueed  by  tfae  prothonotary  of  that  Court,  and  it  ,wai*  pvated 
iliat  the  plaintiff  Richard  Edward  jlrden  ym^noi  one  •f 
the  attorneys  of  that  Court.  The  w4tiw»s4ilso:fprodilced 
the  original  warrant  to  prosecute,  filed  iO'the  Palape  Gmti$ 
in  the  action  Tucker  v.  Stevens,  and  1^  biMjOf  ,i909t|  tflsed 
at  18/.  165.  2d.  by  the  deputy  protboiiotaM*y|,  and:'^(^  the 
order  for  taxation,  all  in  the  name  of  Joseph  MrdtH.%lt^^ 
Campbell,  for.  the  defendapti  contended  that,  there  oiigbl  to 
be. a  nousAiit  for  Qiipjoiad^  of  plainti&,  aini  cited  Br4»idw 
w  lijibbardia),  and  contended  al&o  that  the  plaiiiiiffl  covU 
hqX  recover  upon  the  ^ub^qacul  promises,  becausei  tben» 
\v^s,;u>  co«sideratAoB  mo.ving  from  Rm  E,  Arden  to  lli» 
d^fi»Qd|M»t>  and  in  support  of  that  point  cited  Co/iiits'.v. 
Upd^^rqjf.  ,  The  learned  Chief  J  ustii^e  said,  I  cannot  di»*- 
tiitguislitbis.ioafie  hom.Jirand^H  ^..Hnbbard'i  there  is«n 
^WUPittd^r ,of.  plaiiitiffa^  and  tlxey  milst  be  nouanit^d.  ?  Upon 
tbti  Qtbernpoint;  I  iJUi^ktbepraniises  must  betaken  U>f«(«^^ 
to  the.  original  consideration,  iiis  losdsktp/baving.tgiiien 
laavet^ii^oMe.A^ientdf  niMndictfor  the  plaintiff^-a.rliletiMi! 
tQi  that  o^bcfttWasi  obtained  iniast  Michaebxinsk  teriti^ingaiqfit 
M'bicb>iin(£a4te^4er>iii»  ;..•  :   :•■  •  k..  >   ..r  >  .• . 

,    '  ^ /.  •Ill)    I      '.m:    'J     •'       •'  .n  •'!••      "I      i''-     li.lil    V/iit   l» 

CqfflpbelL  S,  G.aud  f,  ive/(j^,.  shewed,  9^u^p^,,,yfl|f|j^, 
the  defendant  was  previously  liable  to  the  pU^ntj^s  jqi^tlji^, 
the  offer  pf  a  cognpvit  to  them  jointly  could  .not,  £6fii(i,;9ii(i^ 
a  pro.n^i9|B.)Bi9  would  sustain  an  at^tipn;  (^a/^i^  .y,.  ,pot/<- 
frcfjfib).    The  oply  question, is,  whether  therp (i^'^jf  i^  Jthis 

(a)  4  B.  Moore;  Saf.  (Jf)  X  Bam.  &  Adoi.  950. 


4ilg<it>i'iW4s6l'  Thre'wfirrtititl»ta  pftysecutb  01^  /^famei^  ^as  (6 
Jbaeph^'^ritin'Ubtiiil*  lit  «fon^  ther^fbr^  could  hdve  been 
9t^liP«be^*htid<ini^k^(yMuctfea'  Ihe  and  he  ^loA^  cm 

•W^fOiiUlMJ^btfeifi^ta  tf<»ne^  Thfe  I'uTe  fo^  the  uxatibn  of 
cb^iti^d^tifhMk'iSf  eoutB^  k  tipoh  an  undertaking  ob  the 
pdrt'df  Iltkker  to  (ilay  (he  <id»ts  tkxed,  >va5  in  the  name  of 
Jm^A^tkn  iilone/and  the  ofiiter's  allocatur  ibi^st  have 
foiforw^dthe  rule.  [Pt//iir(?,  J.  The  bill  was  the  bill  of  both.] 
It  w*B  iO'deftfctoy  but  not  dc  jure.  [Parke,  J.  The  case 
is'th^'^rnneas  an  iietion  upon  a  bill  of  two  attorneys  in 
pdttn^^{>>  lb  tb9p€(;t  of  business  done  by  one  of  them 
In  Cb^  Eft^heiiueir/  before  the  late  rules,  the  second  partner 
not  b«4iig  hn'oflid^  of  thbtCobrtt]  The  question  has  been 
d«f«id«d'byiheCbuKbf  Eiichequer  in  the  c2L6e  o( Hemmitig 
v:*  Ifi/ltoi^' no  report  df  ivhicli'  has  been  found.  That  case 
iras  t}ieV:6nV6i'^<j'of  this>  being  an  atctrbn  for  business  done 
iM  the  HM^h^quer  \ii  ihename  vf  one  of  tM'o  partners/he 
alottis  being  ati  officer  of  i  the  Cotitt'bf  Exbhequcr.  Hem- 
mitig  9Xid  Baxter  cBtrieAc^  btf^metfs  geifii^rblly  M  ilttbt'ney^, 
and  had  r^ceiv<ed  instrictions  iVoAi  fVilton  ^o't^tryMi/h^Wif^ 
suits  iii'whidi  be'happeiied  to  be^  dngagied,  «obie  ikV^B.^'R.^ 
and  somc^in  the  Exoheqiferi  >  A'^bill  MraS"dellvor^d>Jn'lb^ 
uaiqe^of  Hemming  atid  liavief^*  and  tlib'eviUcitcc'gl^Mnitllf 
slitf wed  Ihat'dir  two  were  •empioybd>'jMi^tty4d'cand«i)dV(l^ 
smts in  Jbhe  tHxqbt^iieii,  aa^  Well-  'OS'  *thi^ 'Other  butfkie^s.  - ■  >  lAf 
tbetitriblabeiLonilC^bitf  BJirOu'i^e!fu»eil»li>  nohMlir,<kif>bn'lin' 
objectisQ  thnvBva^  shditid  hktt  hww}\iiM&iAxtik*^^v,' 
and  the  Court  of  Exchequer  being  aAei*1^'*ttfi^  ^dVed 'A^<^ 
a  new  trial  on  this  ground,  refused  to  grant  a  rule.  Now 
ifHiii  liadbiW^'i'ction  ^broiighi  hfJosepK'Ai-dai^siloue, 
th^'n'ik  k  Heiktning  v:Wiitai[  Would  'haVe  bediia  clear" 
^^ithoi^t^foshet^  that  the  Action' was  well  brbdglit;'  andi^ 
8o;4t*?s  ah  atitho^ity'Mio  tosherW  tha't  thfe'two  partners  dafn.' 
irdt*'sU«  Joltftiy.  •''[Par7^e,'J.  Suppose •  neither  o/  iheih  had* 
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Jtogolly  aulhcMriMi  >CQiild  -they  mot;. r^OQNDr^]    X^i  'in<4be 

4KMM  for  oonductiag  tbe  business;  but  .m^ra,  io. .thiiti  ^ewe 
4hey  nQvUd  uot  hat^  tseeovered  on  41  tde^^kMratijcm  .4ii,f  be  ilociQ 
vsed  'in  this  aotioB*  This  is  an  action  .£|iir  concUicliiiig  aod 
•prosecuting  business  in  (the  Pdace  Coiiv^'.-bnougbl  bf 
4wo  persons  jointly,  wbeveas  one  only  4f  ^he^t^w^  fnhiolift 
coMid  lawfully  do  the  business.  In  jBr4mdm  end-  Sfmrn-  v. 
Hmbbard  (a)  it  was  held,  tliat  a  replevin  okoki  wbo  is  part- 
ner in  an  attorney's  ^rm,  must  aue  alone  ior4be  axfieASds 
•of  preparing  a  replevin  bond,  though  at  is  prepared  ^li-tbe 
office  <rf  the  firm. 


Sir  3.  Scarleit,  Gontr4*  The  ol^ection  is  'Uo^  ienable. 
IThe  only  ca$e  is  that  of  Brunimi  t»  Hnbbturd,  and  upon 
examination  it  will  be  found  that  lliere  k  no  analogy- be- 
tween that  case  and  the  present.  It  would  have  been  ille- 
gal there  for  the  partner,  who  was  the  replevin  clerk,  to 
conduct  business  as  eueh  jointly  ^ith  a  partner  (;&)•  It  has 
*been  decided  that  an  attorney  of  the  'Court  of  iEzchequer 
might  carry  on  'business  in  partnerahip  with  an  attorney  of 
the  9.  R«,  and  it  has  never  yet  been  doubted  that  they 
might  sue  jointly  upon  their  bills.  There  was  a  case  of 
Eikin$emd«tn(Jlhers.Hardwg{t)^  decided  in  the  ^Exchequer 
10  1631,  ia  which  aoch  an  algection,  iftenable,  would  have 
'been  taken*  In  tbatcase  one  of  the  plaintiffs  waaa  aide 
clerk  of  4;heCouitof  Exchequer,  and  the  other:  an.  attorney 
of  B.  R«, and  the  aclioa  was  against  au  attorney  praotiabg  in 
ljondon,for  bustneds  done  in  tbelEsohe^ner*  The/plaMi^s 


(4)  2  Brod,  &  Bingh.  11 ;  4  B. 
Moore,  367. 

(()  As  to  the  Gbamcter  of  a  rfr- 
j^levin  clerk,  see  1  <&  fi  J^A//.  4" 
Maryi  c.  l*^,  S.  3,  by  whi^  the 
sberiff  is  dii'ecced  to  appoint  four 
deputies  at  the  leasts  dwelling  not 


above  twelvd  miles  from  one  ano- 
ther^ who  shall  have  irtidlority  in 
the  Bhenff's  name,  id  fiako  replevin 
and  deliverance  af  distresses, 
(c)  ]  .Cramptan  ^  Jmit,  345; 


#^Mcf  «rt  n  i{MMiige  in  Morning^ s  Ettekefmer  FrtMioeyMlhkh        ^99^, 

4^*n;bogiiABed  by  the  Court  in  gi^g  judgmeat,  ^Iheiie  kis 

iMd/*'  T-b^  gnound^poii  Which  £Kcbequ0r(prkilege«AtfUNk 

is,  tfattt  Ike  kkig'-s  bothiess  BM«r  imt  be  vdipeiled  thiottj^  l!he      7^u9. 

tri^fl^ce  -of  his  crflSci^rB.    Tbift  veasofi  hoMs  equstlly  (rtroogM 

dufii^  iii'here'ilie  oflkHM*  ie  a  scrie  plaiotifi;  as  sn  tkMe  mIm^ 

ifae  Mm^'^Mi  ^libordf' (tf )*     if  the  defendant's  wae  a  fowl 

nbs^ftM^y  it 'might  ^ko  be  eaid  in  every  eonoion-aoliofiiby 

iivo  ttllomeys  joinkly,  for  buaiiieM  done  in  a  evit,  tliat  only 

one  of  them  was  employed,  of  which  the  record  is  evidence. 

:Ui>lee8  'the  law  prohibits  partnerships  of  attosneys  of  par- 

tioiflar  Courts,  with  those  of  other  Courts^  they  nuiy  «iie 

jointly  for  •  business  done  in  the  -Coupt  of  which  one  'Oiily 

is  an  attorney. 

•]>BKi8AN,*C  J«»-*^We  wish  to  see  what  was  done  in  tlie 
«ase  of  Hemming  ond  Saxier  v.  Witlon  ;  and  therefore  we 
twill  defer  our  jodgment. 

Cur.  adf9,  mtk. 

Dbnmah,^C.  i,^  in  the  same  levm,  delivered  the  judg- 
meirt  of  the  C!ourt  (b)» 

The  plaintiflFe  in  this  ease  were  in  partnership  as 'attor- 
neys. One  of  Ihem  t>n)y  was  an  attorney  in  the  Pilkice 
Court;  and  the  action -was  brooght  by  both,  for  ^baeiness 
done  in  'that  Court.  There  was  oufficient  evidence  ^  a 
eonttwet  'by  tbe^d^fendant'with  both  Ibeiplalntiie 'that 'they 
should  do  tile  business  for  him.  But  it^was'sontended, 
iiMt^lhatthieievidenoe.waS'Cleiirlyir^bikted  hyfpaof^f  a 
vwimeh'VO|Qfn«r>of  «if€  of  'the  phmniilti  •alone,»who  wafe^'lhe 
idtUMmqy.fn'  tlie  'Palaoe  'Oottrt,  and*  the  «fder  to  .taa-aad 
undertaking  to  pay  his  bill,  which  shewed  a  contract  with 
that  pl^untifi*  alone;  and,  secondly,  that  if  not,  thecontract 
■wfth'tbetplaintifiFe  was  not>binding  ki^poiutof 'law. 

(a)  MmiiK  £ftcb«PniCt  1st  edit,  of  it,  appear  in  Crompt.  St  Jervls 
251.  This  passage  and  the  cases  as  part  of  the  ai^uroent  of  oouosel. 
iVom  Burton  there  cited  in  support         (6)  'J>BnflMn)  C.  J.,  TJttkdale 

and  Parke,  JJ. 
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•1639.  ^^  to  the  first  objection^  V'^^'^  ^^  If  ''^^f^','^^^?^  n  !l^^ '^'i'!^ 

'^■^''"''*^^      retainer  filed  in  the  Court  is  ^n, authority  quoad, the  ,pro- 

.^  . !       Cjeed^n^  in  that  Cpurt  onl^.  aqd  is  analogous  tp ;t(ie  warraq^ 

Tucker.      of  attorney  filed  of  record  in  this  CourU  and  that  th^  un- 

First  point.       .dertaking  which  19  to  be  enforced  iii  .the  Palace  Court 

must  necessarily  be  to  the  attorney  in  tlpt  Qo^rt^*  th^ey^ 
dence  of  a  joint  contract  with  both,  pl^i^tiffs.  is  very  Utt^| 
affected  by  tiiis  species  of  proof.  ,  And  on  the  j^yholei  th^ 
weight  of  evidence  is  clearly  in  favour,  of  the  Jpi^U  employ- 
ment of  both  plaintiffs.  r 

Second  point.  -    The  second  objection  is,  that  such  a  joint  contract^  is  void 

in  law,  on  the  ground  that  the  attorney  in  the  Palace  Cpurt 
could  alone  sue  for  business  done  in  that  Court, 

There  is  no  act  of  parliament  which  regulates  tjie  orp- 
ceedings  in  this  Court,  and  therefore  the  case  must  be  con- 
sidered as  one  at  common  law.  No  authorities  were  cited 
in  support  of  the  second  position,  except  the  case  of 
Brandon  v.  Hubbard  {a),  and  that  of  Hemming  v.  WiUon{b) 
in  the  Exchequer.  The  former  case  (in  which  there  was 
no  joint  employment  of  the  plaintiffs)  has  no  bearing  upon 
the  present.  The  latter  is,  as  far  as  we  can  learn,  not 
reppfit^d* .  It  19  QQt  lA  Q^y  of  the  publisbod  reports,  qf  lira 
Court  of  Exchequer;  and.ihe  decision  that  the  clerk  in 
3court  in  the  Exchequer  might  sue  alone  foi;  business  don^ 
1  in  that  Court,  though  he  and  his  partner  had  delivered  a  bill 
as  for  business  d6ne  b^  both,  may  haye  proceeded  on  the 
ground  that  the  joiiit  contract  with  both  partners  was  not 
clearly  made  out. 
A    M     In  th^.  absence  of  any  enactment  or  decision  to  tlie  coii- 

'        trary,  (which  we  must  lake  to  be  the  case,)  tbe  question  is, 

-        ■  '   -i    i\  ^     .  I- ••./..''='.''.'.  -      h  \'    \i-'  •  ''*i.'''    i'Ui*  .^^^  I.*' 
<' '-  ^whether  upon  any  principle. of  law  there  if  an  objection  to 

,,,  ,  ^    ,this  action  at  the  suit  of  both  where  the  contract  is  with 
both.     Ana  we  tliink  there  is  no  objection.    •'*■''  ^^    ^^ 
Suppose  neither  of  the  plaintiffs  ha()  been  attorneys  or  * 
;      that  Court,  but  that  the  defendant  had  employed Inein!  anit] 

„  («)"2Btt,.i.icBi>n5h.ii.'  (t)^iic,f(k).-""'""'"^ '''■■■ 


■mi.    ,  , 
•    I      .    • 


..     :      ...  •     -       '    •' 
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they  had  undertaken  %yith  him  to  do  the  business  there  for         1835. 
him,  for  rewarcl  'to  Tbe  paid  to  Ihem,  and  tliey  liad  then       ^^^'^^^ 
employed  an  aitoriiey  of  the  Court  on  their  own  credit; —  n.., 

there  could  have  feeen  no  objection  to  the  action  by  both  ocker. 
for  the'  revvara. '  It  would  have  been  like  the  case  of  attor- 
heys^  who/ upon  their  own  credit,  employed  a  proctor  in 
this' i^pirituaf  Courts,  or,  before  the  recent  alterations  (/i),  a 
clerk  ni  court  in  the '  Cxchequer,  and  who  certainly  might 
have  ^  sued  iheiir  own  client  for  their  bill.  If  so,  it  can 
malc^  no  diitierence  that  one  of  tbe  plaintiffs  is  the  person 
who  himself  transacts  the  business  in  the  particular  Court, 
where  tiie  contract  is  clearly  with  both. 

We  arc  of  opinion  therefore  that  this  action  will  lie; 
and  the  rule  must  be  absolute  to  enter  a  verdict  for  the 
plaititiifs. 

'•***  '■'  ii»r  1^ 

Rule  absolute. 


I  H  •    )       i<  I      •      I     •  '  •        • 
^  I    »  ,'       •        »  »    •     ,      • 


•  I      I- 


(a)   By  1  W.  4,  c.  70,  s.  10. 


John  NtiitsE  and  Mahy  Elizabeth  his  Wife  and  othfert  InassumMit 

t  •  XTJ  r^     ^  •_  /       » by  il.  and  B« 

V.  Wills,  Genf .  one  Sec,  his  wife,  and 

M  f  ■  I  ;   !,    .*, C.,  against  D., 

iVSSUMPSIT,    The  first  count  of  the  declaration  3(at^d^  a  cognovit  by 
th^^  by  an  agreement  made  between  the  plaintiffs  ai^d  t^q  11,©%;™  is  in^ 

defendant,  after  recitinff  that  one  J.  Lansr  had  been  i^qed  by  terested  and 

'     -''  '    ,^  ^      :  ".  i  .  •'•"'•'      'that  she  is 

and  arrested  at  the  suit  of  the  plaintiffs,  by  virtue  of  pro|qe8||  properly 

returnable  in  the  King's  Bench  in  Michaelmas  term,   |83p/jo»n«d;  and 
and  that  upon  such  arrest  the  defendant  became-bajl  below  may  join  in  an 

of  Lang,  and  together  with  Zaw^  did  duly  execute  a  .^811*)^^^"*^*^^^ 

.'J  t...-^  |M..  .\,,  ^,  •     .  ,  .    ,'     '  •  '     '"•  "'      '  '  '       '•"  -fi.  upon  a  spe- 

bond  to  the  sheriff  in  whose  bailiwick  Laiisi  was  so  arrested,  cial  promise 

^^  ./  'I   '.  .  .r  ...  .  ■  .;.    .'•••••        .'   •      .,.»..'    .,    .,..■».,   •' '  |jy£  topaytlie 

that  is  to  say,  the  sheriff  of  Middlese;^!  and  that  after  t)|e  debt  or  render 
execution  of  the  same  bon^.  J.  J5.  Brittain  and  .7.  Daniel  ?•»  >!?  ^onsi- 

^»   -    ..H  .♦•„    ..         .       T^*       :  .    .      .  ./^     deration  of  an 

were  put  in.  as  bail  above  for  Langt  ^P^  notice^  was  givpn  Agreement  by 
that  they  would ;  duly  justify  themselves  on  Monday,  the  ^'J-  ^ 
I4|h  November,  in  th^  year  last  aforesaidj  but  that  they,  ceedtng^  upon 

Uie  cognovit. 


76&  C A91»  IK  9RC  KTKOV  0E19OH* 

iS3d«  '  Aiirein  iitda  ilffadl  asdl  the '€0ii4iti€NR  of  ljie«lml'ba»44ift4 
been  Wdkeiii  and  fhal  XtffT^  had  confeMcd  ihi^iiMmi'Smd* 
daniage^  t0  the.  amotitrt  of  QOOi^  md^ had  (ttmacmlcrtithat- 
jMrigmehtaboiild be  Cortfanrhh^ttMed'itpi andlliat  tocKrafmi 
AmM  bsiie  fbr  137'.  I5f.  £d.»  being  ^  aluovilt  of  deb^and' 
eosis  due  to  tbe  plaiiuMfi  frotn  Ltmg^  alid  that  ^tbe  >de* 
feiwlmts  had  requealed  Ae  ptaimHTs  to  'aRow  Longy  loi  be  at* 
bwge  and  to  forbear  enHtmg  up  jadgmenjt  on  tliciiflaid 
ctignovk  or  lakmg  out  exectidafi  ftbereorti  or^taliog  aiiy-ftitf^ 
tberpfoceedmgs  in  tbe  suit  against  the  batl|  sheriff^  or  otbet*- 
^iae^  unlit  the  90th  chy  of  Febritary  then  next,  ftpon-tfae 
defiendant's  guaranteeing  to  theni  the  security  of  tbe  person 
of  Lang  at  tbe  termination  of  stich  period^  prOTided  tbe  said 
I37/«  i5s.  2d.  were  not  before  then  disebargcd  and  satisfied. 
It  wasj  thereforoi  thereby  understood  and  agreed  bjr  and 
betireen  tbe  parties  to  the  said  agreement^  and  thei  do^ 
fendant  undertook  and  promised|  that  in  consideration  that 
the  plabtiffs  would  not  enter  up  judgment  or  sue  ou4  exe« 
cutioo  as  aforesaidi  or  proceed  further  in  the  suit,  or  take 
any  further  steps  therein  either  against  Lang,  the  sheriff,  or 
the  baily  before  or  until  the  20th  day  of  February,  \S3i, 
between  the  hoars  of  ten  and  four,  he  tbe  defendant  would 
between  those  hours  duly  render  Lang,  or  cause  him  to  be 
rendered,  into  the  custody  of  the  marshal,  so  tbait  Ahe 
pbitntift  might  Ihencefoitb  have  the  full  seeiirity  of  the 
body  of  Lang  for  their  said  debt  and  oaats^  or  Ih  deftadl 
thetet^  that  be>  ffae  defendanli  would  then  pay  to  the.  phiin- 
(Ms,  or.  to  Harris  forlhrai,  tbe  aaid  157/^  15r.  2(f.  Andtht 
•aid  agreeanenl  bettig  somade  and  entered  tnloi  afler^rdl 
and  before  the  day  ou- which  Zcu^  waa  ao  to^be  iisndeMd  as 
aforesaid,  ss.  on  the  15th  of  February^  ]83)|  it  was  further 
agreed^tki4t  the  tinie' for  rendering  Ikif«f\>shotiU  be  eitteMded 
until  and  upon  ibd  first  day  of  Easter  term,  ib  beiftgifotty 
iMiider8tood>  and  defendant,  in  oahsideration  of  tbe.  pttmimp 
and  of  aneb  extcaiaion,  did  promise  and  ngnsa  tfaatei^h^e»* 
tensioil  should  be  without  prejudice  to  the  idefetidb»t*« 
guarantee,  <bat  is  to  say,  that  the  defendliot'  abonld  end 
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^M(M  -4ii}y  vended  X^n^y  ^  oinise'liiiiv  l<y  be:  rendnisMt,  on^  the  isjSL 
first  dvf  ^  EalMr  ittfiH)  in  imnimy  jUiit  femi  asd  'Mwmn^ 
tb«ti»6Q#»  in  cke^'ftht^tiffenti^ited  agreeiMMii  in  that  twlmif 
iMMioiMid,  or  In  dehmli  ihtUMf  that  be  shotrtd  :mi}  wmM  ^'i^&s* 
tlwtt  )Miy  tO'  the  pUiMTitfsyor  to"  //«ms  for  fhem,  the  mM 
>37/.  195.  €ift  The  ctHitit  thai  MaiMl  an  wgrtemmt  fm  w 
furtbu^r  extension  of  tiMe  tffttil  the  ftrit  imy  •f  Trkiitf  Mrm* 
JIveniMlIt  of  perfoAMmee  on  the  part  of  tlM  phwmM&v 
BMkieb:  iImI  thr  defeindftnt  4M  not  nor  wovM  aMe  hif 
ov  h#ip>  a#f  of  the  agroemonts  and  promiseB  so  hj  Wim 
mkde  and  enlored  into  as  afof  esaidi  and  did  not  nov  wonM^ 
on  any  of  the  said  days  so  respectWehf  named  and  fixed 
Imt  the'  reitdar  of  Lmg^  render  him  or  came  htm  to  be 
rendered  between  tbe  thaae  in  that  behalf  aforesaid,  or  iM 
any  other  manner  or  at  any  other  time ;  nor  hath  he  paid 
to  the  plaintiffa  or  to  any  of  them^  or  to  Harri$  for  them, 
the  said  debt  and  costs :  by  reason  whereof  the  plaintiffs 
faa^  been  deprived  of  tbe  seenrity  of  the  body  of  htmg  for 
tbe  same  debt  and  eosts.  In  a  seeond  count  tbe  two  extent 
rionflf  of  time  are  otnitted^  and  it  is  stated  that  in  consider** 
tiott  that  the  plaintiffs  wonM  not  enter  up  jndgmeirt  or  ssa 
otit  exeentiofl  or  proceed  farther  in  tbe  snH  against  Lmng^ 
the  sheriff  or  the  bail,  antil  tbe  20tb  of  Febraary,  tbe  de^ 
fendant  would  dniy  render  Lang  into  custody,  or  in  defauh 
pay  the  ilebl  and  co»ta«  Breaeh  esaigned  as  in  tbe  fimst 
ciaaHit.    Plea:  noo^awnmpMt. 

>lt  the  trial  before  Lord  YVMl^iffir/C.  J.,on  the  17th  of 
Mny,  f 63d,  a  verdict  was  foimd  for  ihe  pkiintiff  for  fXOK 
III 'Trimly  tefm  foltowing,  lyWle  bad  obtained  a  ndeniai 
te  brMt  the  judgment^  ifwAstwhiebi- 

>J%»Jir«%  and  HaywafinoHf  shewed  cause*   Thoi^btba  First  point: 
tifotniseid  the  first  count  is  not  stated  te  be  made  /o  tbe  Omission  of 

^         .-,4  statement  to 

ptnintiifs,  the  agneetnent  which  foims  the  foundation  of  tiie  xahom  promise 
m$umpn&  iff  stated  to  be  with  diemi  and  Ihe  promisei  after  "^^ 
Verdiatymust  be  takcnto  be  so  too.    At  all  etents  tbe  pro- 
mise >  is  stated  as  a  promise  to  pay  to  all  ihe  plaintiffs. 
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18S3.  It  is  also  clear,  upon  ibe  fuce  of  the  declftrationi  that  the 

N  R£E        ^'^^  ^^^  ^^  inierest  in  the  subject-mcitter  of  the  promise.. 
V.  She  was  a  party  to  the  original  8uit|  which  would  conse- 

quently  have  survived  to  her^  and  the  cognovit  also  admits  a 
Miskiinier  of  cause  of  action  in  her.  In  the  present  case,  therefore, 
wi^^*  there  is  a  consideration  moving  Jrom  the.wif^,  and  an  ex- 

press promise  to  her;  and  the  following  cases  clearly  esta- 
blish that  wherQ.ver  both  these  incidents  combine  (some  of 
the  cases  even  going  the  length  of  deciding  that  an. interest 
in  the  wife  or  an  express  promise  to.  her  is  enoMgh^  to  justify, 
her  being  joined,)  the  w|fe  may  be  made. a  party.  Huggins. 
V.  Durham  {a)f  Brashford  v.  Jiuckiftgham  (b), .  Prat  v. 
Taylor  (c),  Philliskirk  v.  PluckweH{d)\  and  see  the  judg- 
ment of  Ilolt,  C.  J.  in  Yard  v.  Eland  {e)* 

*  .'  «  .... 

F'  Kelly  afterwards  referred  to  Richards  v.  Richards  (/), 

Second  point.  Campbell,  S.  G.  and  White,  contr^. — The  wife  is  impro- 
perly joined;'  for,  in, the  first  pluccyit  does  not  sufficiently 
appear  that  the  wife  was  interested  in  the  on^tfur/ .  action*. 
Suppose,  the  promise  in  the,  original  aQtion  had  been  stated 
to  have  been  made  to  the  husband  and  mfe,  it  would  have 
been  a  ground  for  arresting  the  judgment;  Abbott  and  wife 
V.  Bli^eld(g\  Bidgood  v..  Way  and  wife  (A).  It  is  admitted^ 
that  in  Ihe  case  of  bonds  and  promissory  notes  given  to  the 
wife,  die  may  join  f  since  she  i9  interested,  and  the  considera- 
tion is  presumed  to  move  from  her.  In  Philliskirk  y.  Pluck- 
mll(S)i  wMch  was  a  case  on  a  promissory  note  given^to  t^f 
wife  jdufiag  coverture,  and  in  .which  it  was  arj^u^d  .that,  the 
M^ife  w^s  \viitif^p^\%'}o\m^,l^^EllfnbQrqHfk  8a|d^^|Mf 

it  bad  b^R  necessary  la  state  iv  cwfi4f  r«(f??^  M^j^^^.P^/HH^ 
have  been  weight  in  the  aiigi«meot;  biit  Jj^re  iy.npt  the  |»jf(^ 

\h)  Cro.  Jac.  205;  ante,  254,  9.  (g)  Cro.  Jac.  644.      '  ' 

(c)  Cm."  El.  61;  ante,  22i.  (A)'2  Bin.  *ep.  \^^t,  ^'  •f'"^"' 

(rf)  2  Mftalcfc  Selw.  393.  (0  2  MruIc  k  Se|w..^9;3.     Ei 

(f)  1  Ld.  Rajm,  368..  vide  antCf^^,  .    , 
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the  ineritonous  cause 'of  action?*     Ft  is  necessary,  tliere-       .laaa. 
fore,  to  state  a  consideration^  and  timt  consideration  hioves 
in  this  case  from  the  husband^  for  the  forbearance  is  by  him 
alone.     In  Rnmsei/  v.  George  {a),  Lord  EHenborough  said,       Wills. 
"  a  Consideration  of  forbearance  by  the  husband  is  a  cbnsi- 

» 

deration  arising  during  coverture^  and  expressly  moviitg  from 
the  husband,  who  has  the  power  of  immediately  enforcing 
the  claimi  and  is  therefore  sufficient  to  support  a  promise 
made  to  him  alone,  who  is  the  instrument  of  forbeaiance/' 
[Parke,  J  %  The  cognovit  to  all  the  plaintiffs  is  an  admission 
of  the  interest  of  the  wife'].  Granting  that  it  is  to  be  pre- 
sumed that  the  wife  had  an  interest  in  tli6  original  action, 
the  objection  still  remains  that  this  is  an  executory  contract, 
and  that  the  consideration  moves  from  the  husband  alone. 
The  words  of  the  promise  are,  **  and  the  defendant  under- 
took and  promised/in  cotisideration  that  the  plaintiffs  should 
not  nor  would  enter  up  judgment/'  8cc.  without  saying  lo 
whom  the  defendant  promised.  In  Buckley  v.  Collier  {b), 
it  was  held  that  the  ^ife  ought  not  to  be  joined  in  an  actiofi 
for  work  done  by  her  during  coverture,  unless  thefe  be  an 
express  promise  to  her.  [Parke,  J.  It  is  to.  be  pre&umed 
after  verdict,  from  the  declaration  in  this  case,  that  the  pro- 
mise was  between  the  parties  to  the  agreement.]  Waiving 
that  objection,  the  promise  to  forbear  must  be  taken  to 
have  been  made  by  the  husband  alone,  as  the  wife  could 
make  no  contract.  In  Smith  v.  1*he  Sheriff  df  Mid^^- 
sex  (c),  Le  Blanc,  J.  said,  "  It  is  contended  that  either 
Mrs.  East  or  her  husband  took  it,  (the  propertj^  in  the  goods 
in  dispute,)  but  she  being  a  miirried  woman  could  make  no 
contract.  lParke,S.  There  is  rto  doubt  tiikt:a  married 
wUiiancan  male  ho  contract.]  Then  tti6  -«oiltfiie^  ^  Vidt 
liiiiiJing^on  tlie  party  froni  whbm  the  considertttioh  is  ^np- 
posed  to  have  moved.  [Parke,  J.  May  not  the  declaration 
be  treated  as  if  the  wife*s  agreement  had  been  entirely 
omitted  f].    If  k  be  do,  the  wife  must  be  considered  as 

\a)  i  Maule  &  Scltv.  170.  C3 ;  4  Mod.  106 ;  Ciirtl*.  25 1. 

(h)  1  Salk.  198;  S.  C.  3  Snik.         (c)  15  Eost,6ll. 
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1856.  hQving  been  improperly  joined.  In  Yard  v.  Elsnd(a),  it 
was  held|  that  on  o  promise  to  a  hutband  to  paj  money  to  the 
wife  as  executrix,  in  consideration  of  bia  forbearing  to  sue 
Wius,  fpf  ix,  the  husband  may  sue  alonci  the  wife  not  being  a  party 
to  the  agreement,  Hobne$  and  tm/e  v«  Woodib),  [Parker  J. 
referred  to  Broikford  v.  Buckingham  (c).  ]  The  reason  for 
the  joinder  of  the  wife  in  any  case  is,  that  slie  baa  an  in- 
terest in  the  cause  of  action,  which  would  survive  to  her 
after  her  husband's  death.-^Com.  Dig*  Baron  and  Feme, 
(F.  10.)  Here,  if  the  contract  to  forbear  had  been  broken  in 
the  life-time  of  her  husband,  the  wife  could  not  have  been 
sued,  and  therefore  the  action  on  the  contract,  of  which  the 
forbearance  is  the  consideration,  would  not  have  survived  to 
her,  but  the  executors  of  the  husband  must  have  8ued« 

In  Easter  term  Denman,  C.  J.  delivered  the  judgm^it 
of  the  Court. 

This  case  came  before  the  Court  on  a  motion  in  arreat  of 
judgment  after  verdict  It  was  an  action  by  Nur9e  and  his 
wife  and  three  others  on  an  agreement  between  them  and 
the  defendant,  which  recited  that  one  James  Laing  bad 
been  arrested  at  the  suit  of  the  plaintiffs,  that  the  defendant 
had  become  bail  to  the  sheriff,  that  Laing  had  confessed  the 
action,  and  that  tlie  plaintiffs  had  sustained  damage  to  the 
amount  of  (200/.,  and  had  consented  that  judgment  should 
be  entered  up  and  execution  should  issue  for  the  debt  and 
costs  due  to  the  plaintiffs ;  and  it  was  atated  in  the  declara* 
tion  to  have  been  agreed  between  the  plaintiffs  and  lii^  de- 
fend(\nt,  and  that  the  defendant  undertook  and  promisee^  in 
consideration  that  the  plaintiffs  should  not  nor  would  tnUr 
^PJndgment,  or  sue  out  execution,  or  proceed  Jurtker  in  the 
^uit,  or  take  any  steps  therein  against  Laing,  the  sherifl^  or 
the  bail,  until  a  certain  day,  that  the  defendant  should  render 
lioing  on  that  day,  so  that  the  plaintiffs  might  have  .tbe.AJI 
security  of  his  body,  or  in  default  should  pay  to  the  plain* 

(a)  1  Ld.  Raymond,  S68.  (r)  Cro,  Jac,  90fiu 

(6)  Cited  9  WiU.  484. 
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titfs  187f.  ^59.  id.,  beiAg  the  debt  and  costs  afbfesaid.  The        1893. 
•d^cUrtHkm  tlrtH  process  to  state  a  fbrther  agreement  be-      "^^^"^^ 
tweeh'tfefe'  pItfitftiA  and  defendant,  that  the  time  for  render-  9. 

irtg.I<«rf>i|f  Should  be  extended  to  the  first  day  of  Easter  Wills. 
term;  it  being  fudly  understood  (such  are  the  terms  of  the 
d^ehlradon);'  and  the  defendant  in  consideration  of  ike  pre" 
MtM^s  Md  of  stich  exUmityNf  did  promise  and  agree  that  he 
'  ftie  *  ^efcfAdant  would  render  Laing  on  the  last-mentioned 
dSfy, '  ot  in  default  thereof  would  pay  to  the  plaintiffs  the 
abov^tifentloned  snm,  being  the  debt  and  costs  aforesaid. 
The  declaration  then  states  a  ftirther  agreement  to  extend 
the  time,  in  similar  terms^  until  the  first  day  of  Trinity 
term;  It  then  states  that  the  plaintiffs  have  not  entered  up 
judgdietft,  or  s^ed  out  execution,  or  proceeded  further  in 
the  said  suit,  until  the  first  day  of  Trinity  term,  or  hitherto ; 
Mtd' ilssign^  for  a  breach,  that  the  defendant  has  not  ren- 
dered Laing,  or  paid  the  plaintiffs  the  said  sum  of  money. 

in  a  second  count  the  two  extensions  of  time  are  omitted; 
aAd'  it  is  stated  that  in  consideration  that  the  plaintiffs 
would  not  enter  up  judgment,  or  sue  out  execution,  or  pro- 
■eeed  Airtlier  in  the  suit  against  Lrring,  the  sheriff  or  the  bail, 
«M(il' the  dOlh  February,  the  defendant  promised  that  hb 
would  duly  render  Laing  into  custody,  or,  in  defanit,  pay  the 
said  sum  to  the  plaintiffi),  being  the  debt  and  costs  in  the 
said  action;  ond  a  similar  breach  was  assigned.  '* 

^  'Afte^  a  f  ertlict  for  the  plaintiffs,  with  general  damages,  it 
wiMf  unged'for  the'cFefendant  Itart  oneot-  both  of  theses  totints 

It'WSfs^irgtfied'tfaAt'bdfh  the  promilies  dn  extension  of  First  point : 
tlitt^  k  th*  firtt  iotmt  wei^  insufficientty  st^l^d,  because  no  ^°  P«>misee, 
p^mise  M  the  pfaihiifpi  was  averred  in  either;'  but  oir  the 
argA^etlt  this  Courtlntimated  its  oi^inion,  thtit  as  the  agree- 
mbtltiii  iMMfi  das^  t^ali  sthtid  to  bb  ttith  tht  pfaihtlfs,  tKe 
^nf^^etiltH^t'W  tak^n  after  terdict  to  have  been  made  to 

(a)  Ace.    Bancki  v.   Cantpf   9      734,    Et  vide  Price  v.   Eastoiif 
Bingh.   604;   2-  Moore  St   Scott,      nw/r,  303. 
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1833.  It  was  (heh  objected,  that' invert  ^tjipdMrilg' 'thi6"line^iiion 

in  the  declaration  to  aiiioutit  to  ii  statetneni  ot  tt' ^f^iiiVse 
itiade  to  the  plaintiffs,  still   thfe  count  was  bad  hi  Ww^''' 
It  was  not  disputed  that  where  ii  Wife  i»  thfe  iherit'briou^ 
WisjoinSer'of  cause  of  action,  or  there  is  a  conddefation'mdVihg'from  Uer, 
'*>''«•  the   husband   and   wife   fii<7y  join— that  fliey  might*  Have 

joined  in  an  action  upon  a  judgment  bbtaitied  Dy'b'6'tH;"but 
it  was  insisted,  first,  that  a  joint  interest  }n  the  Wife' ^s  not 
stated  with  sufficient  clearness;  and  secondly^  tliat  as  the 
consideration  in  this  case  Was  an  agreement  by  the  wife 
(jointly  with  her  husband  and  others),  and  as  shb  Was  in- 
competent to  agree  in  point  of  law,  the  considleratioh  was 
altogether  void. 
First  objection  The  first  objection  was  disposed  of  by  the  Court  in  the 
wi'fe!"^  ^*  °      course  of  the  argument.     It  is  clear  that  the  cognovit  by 

Laing  to  all  the  plaintiffs,  which  is  recited  in  and  admitted 

by  the  agreement,  is  a  sufficient  admission  by  the  defendant 

of  a  joint  interest  in  the  wife. 

Second  objec-       With  respect  to  the  second  objection,  the  agreement  by 

of  wife.*''*'"  ^^  ^^^  ^^^^  *®  undoubtedly  void ;  but  it  does  not  follow  that 

the  count  is  therefore  bad.  It  stutes  an  agreement  by  all, 
and  then  a  promise  by  the  defendant  in  consideration  of  th^ 
plaintiff  not  taking  out  execution  until  a  certain  time.  Sup- 
posing all  mention  of  the  agreement  had  been  omitted,  and 
the  count  had  stated  that  the  defendant  had  promised  to 
pay  to  the  plaintiffs,  in  consideration  that  they  should  not 
nor  would  take  out  execution  until  that  time,  and  that  no 
execution'  was  accordingly  taken  out,  would  not  such  a 
count  have  been  good?  Or  supposing  that  the  mention  of 
the  wife's  agreement  had  been  omitted,  and  that  of  ihe 
other  parties  had  been  stated,  and  tliat  the  consicieration  'for 
the  promise  had  been  alleged  as  before  to  be  the  forbear- 
ance of  the  plaintiffs  to  sue  but  execution,  would  sucU  a 
count  be  objectionable?  lu  either  case  the  forbearance' by 
all  is  a  sufficient  consideration  for  the  proitiise^  and  it  is  not 
rendered  less  sufficient  by  the  addition  of  tlie  agreement  ol* 
alt,  which,  in  point  of  law,  would  be  liindlng*  on  all'  iho 
plaintiffs  except  the  wife. 


..  X!^?.!??™l?it>^^^?PW..apP'^8  to  tjpe  gther  part?  of  tbe  first 
cotfnt^^\vl|ic^  st^te  ^he  agreenjents  of  all  to  extend  the  time^, 
and  tb^  pr9^UJse  by  tUe.  defendant  in  conaideratio^i  pf  the 
pi;ei;nis^9^  that  Jjs,  of  3Mch  agreement  and  of  such  extension. 

In.,ea9h  p^rt.there  is  a  suflScient  consideration  moving 
frfnr^  tif  ffi\fe^  f^  w.eU  as  the  other  plaintiffs,  namely,  the 
for^es^ffUife^Jl^y  a}|,  aqd  tbe  extension  of  the  time  by  all;  and 
^11^  c^nn.pit  |i>e  yitia,ted  by  the  additional  averment  that  all 
QgX^e^i  ;iy^ich^,on  t)ie  face  of  tbe  declaration,  would  amount 
in  Iftw  to  thf  agreement  of  all  but  the  wife. 

,Fpr  these  reasons  we  are  of  opinion  that  the  first  count 
is  gopd;  and  if  so,  the  second  is  equally  unobjectionable. 

Rule  discharged  (a). 


(<i)  A  writ  of  error  having  been  brought,  the  judgment  was  alBrined 
iu  Cam.  Scacc.  C.  T.  1831. 


The  King  r.  Rolpe. 

A  RULE  nisi  for  an  information  in  the  nature  of  a  quo  On  a  rule  nisi 
warranto  had  been  obtained   against    W.  li.  Roife,  who  fj^^^n^^i^al 
clftimed  to  be  a  capital  burgess  of  Siidbury,  on  the  ground,  ture  of  a  quo 

•  warranto   tnc 

that  a  majority  of  the  aldermen,  or  of  the  capital  burgesses,  relator  is' 

had  not  been   present  at   the  meeting  at  which  the  de-  bound  by  the 
•      .  '  '  •  day  on  which 

fciidant,  Rolfe^  was  supposed  to  be  el,ected.  in  his  affidavit 

,  The  affidayit  ,of  the  relator, ^aAer  stating;  tjie,  cVarter,  S^^^^J^f^JJ^J 

allf!^ed  on  information  and  belief,  \\ivit  <^n  the  3cl  of  S^tewj".  tion  and  be- 

^.':^^  i^^Jr^^^^^^^  "O'^'natedf  cap'ha^^^  lifn^?alSed 

and  on  the, loth  of  Octpber,  1827,  was,, at  a, court  of  the  to  have  taken 

ii,  .71  .oi^  ).l!    .<■•..»'.:'-•'  '      ^  ^  'ii  ^  .  •      ■-    I      '•  place;  and  if 

corporatipp,  elected  and  sworn  into  the  office.     The  affi-  ^[^^^  ^„y  jg 
davit  then  went  on  to  state,  that  the  proper  number  of  mwtaken,  the 

^.«  ")"••'•'••;    •  •      •  defendant  IS 

aldermen,  and  capital  btfrgesses  of  the  borough  were  not  not  bound  to 

R^?^,?,".^?^^**?  ^I^f^^^^^^^^  ./  ilecTioVon"' 

The  affidavits,  filed  in  oppoi^iiion  to  the  rule,  alloged  that  another  dnvk 
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183S.        Rolfe  was  not  nominated  and  elected  on  the  3d  of  Septeui* 
^^^      ber  and  the  15th  of  October,  but  that  on  those  days  the 
v«  proper  number  of  aldermen  and  burgesses  were  present. 

Sir  Jtnmes  Scarieit  (with  whoai»was  &  ^Mtlrflioi)  moiv 
ftbew«d  cause,  and  coatended  that  as  itwaaiMat^aopcw^if 
live  terms  that  Rolfe  was  not  DoniiDiUadon<the  3dr^>  Sfp^ 
tember,  or  elected  on  the  15tb  of  Octobeiv  the  |iaiaifti facie 
case  made  by  the  relator  was  anewered^  <  afld  >iba(  Ui0  i^ 
fendant  was  not  bound  to  shew  wbatpAaMd'OOi|he4||ii|i  of 
election. 

Campbell,  S.  G.,  and  JF.  Kelly,  in  support  of  the  rule, 
argued  that  the  affidavits  in  answer  to  the  rule  skottU  have 
shewn  that  the  election,  whenever  it  took  placeyWaaiacon^' 
formity  with  the  charter;  aud  that  Edtboiigb  the  relator -was 
bound  to  assign  certain  days  of  Doniifiatioiftaiid  dkotton^hs 
was  not  tied  down  to  the  days  stated. 

By  the  Court  (a). — The  days  of  nomination  and  dec* 
tion  assigned  in  tlie  affidavit  of  the  relator  were  material. 
A  prim&  facie  case  might  have  been  made  out  by  that  affi* 
davit  to  call  on  the  defendant  for  an  wswer  ais^  to  Ato^ 
particular  day^.  An  answer  to  that  caae  bas  been  fgmtm. 
A  Ktlftlor  is  not  entitled  tosay^  that  KrAoMMir  an  ottoer  may 
have  beea  elected^  be  was  undtily  elected^  he  muiat  atata 
tbi.  tiane  itf.  election^  aod  eatablish  a  paiaaik  faoie  caaai«efer» 
aUe  to  that  period*  An  officer  de.  faeto  •iighl  not  to  be 
jreqMJKQ^y  on  aik  application  liLe  tbia^  to  give  an  acoonpit  of 
all  that  passed  on  tbeidi^  of  his  eloatioo*   .  •     <•  .^ 

>i 

(o)  Denman^  C.  h,  LUikdale  and  Parke,  JJ. 
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'^  ••.  ^fl8ff« 

The  Kino  v.  SuiTHsoif. 

CyAMPBJBLL,  S.  G.  had  obtained,  on  the  affidavit  of  A  rule  nisi  for 
ike  pfotecolor  only,  a  rule  nisi  for  a  crifuifia!  tnfarmatiou  f^rmatbo  will 
agaiHsi'  the  dthnd^ni,  which  was  discharged  bj  consent  not  be  granted 

where  r  foriner 

witb  cki8U«    In  the  course  of  the  day  be  again  moved  for  a  ^^i^  f^^.  t^g 
rale  nisi  for  a  criminal  information  against  the  deiendant  same  matter, 

r       ■  1  .  /.I  11-         against  the 

for  tlfe  same  nnitter^  and  m  support  of  the  second  applica"  same  defend- 
tion  produced  the  affidavit  of  the  prosecutor  used  on  the  ^^^>^^  been 
former  occasion^  and  also  other  additional  affidavits  in  coi»*  altbough  the 

additional 

By  ibe  CofFRT(a)«— We  consider  we  have  not  the  power  ^ 
to  receive  this  second  application.  It  would  be  dangerous 
to  do  sOi  as  it  would  establish  a  precedent  for  a  second  in« 
^iry  in  rvery  case  where  a  rule  nisi  for  a  criminal  informal 
tion  had  been  discharged*  According  to  the  practice  of 
the  Courts  when  affidavits  have  been  answered,  it  is  not 
altowaUe  to  fie  affidavits  in  reply.  Were  we  to  entertain 
this  application,  that  would  indirectly  be  done.  A  party 
applying  for  a  crinmial  information  has  great  advantages* 
He  has  ample  opportunity  for  collecting  all  the  materials 
neoessary  for  the  application,  and  if  he  does  not  do  that  be 
must  take  the  consequence.  The  prosecutor  is  not  withont 
reifiedy(fr)«  It  is  not  even  suggested  in  this  case  that  the 
defondant  has  obtained  the  discbai^  of  the  rule  by  colln- 
sioOi  but  tbe  eviiy  ground  of  this  second  application  h,  that 
the  prosecalor  on  the  first  occasion  was  not  supplied  with 
sufficient  materials*  We  cannot  grant  the  rale  on  sncb  a 
ground. 

Rule  refased. 

(b)  tknman,  C.J.  LUiUdale  and  Parker  J  J.       {b)  By  indictment 
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1835.  '  A»ireffi  iMtdtf  defetil t  tmi  the  «Qfi4iti«i(ft  of  tfeie  Wl/bosA  ^hmi 
been  krdkMi. and  thai  Xm^  h»A  «o|ifc0aei.i(l|]6IMmai'9iNt> 
daati^es  to  tlie  <«fm>wit  of  ^OOiL^  aod- hid  lOmtemHiAilhiiti 
jlil}gnieM'»)yo(iki  be  forthwith  esMednpi  and  that  eoMCfltMiit 
arlMMild  ts»iie  for  IS?/.  ISf.  £d.,  being Kbe^ftiiioifilt  of  deb^  and 
eosis  due  to  the  planilMFs  from  Loffg,  atfd  that  /the  de^ 
femhnts  had  requested  the  piainliffii  to  -aBaw  Laa^-loi  be  at 
lai^  and  to  forbear  entering  up  jarfgnieait  wt  tbe.anid 
cognovit  or  taking  out  execndon  Cb<»'eoni  or<  taking  My  huh 
tber  proceedings  in  the  nut  against  the  bail|  sfaeriff>  ot^  other* 
wine,  unti)  the  dOth  day  of  February  then  neit,  ifNm-  tbe 
defendant's  guaranteeing  to  them  the  secnrilj  of  Ae  person 
of  Lang  at  the  termination  of  such  period^  proTided  the  said- 
137/.  1 5s*  2d.  were  not  before  then  discbaiged  and  satisfied. 
It  waS|  therefore^  thereby  understood  and  agreed  bjr  and 
between  the  parties  to  the  said  agreement^  and  4he:  de« 
fendant  undertook  and  promised,  that  in  consideration  that 
the  plaintifiiB  would  not  enter  up  judgment  or  sue  out  ex^o* 
cution  as  aforesaid,  or  proceed  further  in  the  suit,  or  take 
any  further  steps  therein  either  against  Lang^  the  sheriff,  or 
the  bail,  before  or  until  the  20th  day  of  February,  1834, 
between  the  hours  of  ten  and  four,  he  the  defendanl  wonld 
between  those  houra  duly  render  hang,  or  cause  him  to  be 
rendered,  into  the  custody  of  the  marshal,  so  thai  ^  the 
plaintiflb  might  thenceforth  haive  the  full  seentity  of  thft 
bodyof  X«affg  for  their  said  debt  and  oaets^or  fti  deCaait 
thereof  thirt  he,  tfae  defendant,  would  then  pay  to  the,  phiin- 
tift,  orto  ifcriTtf  for  them,  the  said  l^^L  I5r.  9(/.  And  th^ 
said  agreement  being  so  made!  ^nd  entered  into^  afkerWIirdi 
and  before  the  day  ou  •  which  Znn^  waa  aet  tO;be.rl9ndeiied  as 
aforesaid,  ss.  on  the  15th  of  February,  183),  it  was  further 
agreed^ thiit  the  timeforfenderingZknvfvdhotiUbeett^ed 
until  and  upon  the  fiest  day  of  Easter  term^  ib  bemgiftdly 
niiderstood^  and  defendant,  in  oetisideffatioQ  ef  tbe.ffronusaf 
and  of  anch  extension,  did  promise  and  ngnoa  diata^ah\e»' 
tension  should  be  without  pn^udioe  to  the  :dofendant*s 
guarantee,  Ihal  is  to  say^  that  the  defendimt  should' «nd 


^0NiiM  didy  vMMr  l>«>M)^f  <Mr  eviistt'kita«4Q»be:Mid)tt«ity  of» the        uas, 

ttw^hdotff  IH*  ck^^Arsl^^ftteiitiMed  tigy^ineiit  ill  that  twhwlf^  t;. 
iMMMMd,  or  IH'  deftitrit  lh«M«f  ihiat  b^  sholAd  Md  fr»M  ^t^ts- 
tlMi  )iby  to  th«  j^ttMfM^yor  to»  /f«rm  for  riiiem,  «ke  mn* 
>d1'/.  Ids.  €ift  Tka  CTmnt  then  itft«td  fta  »gTeefn«nt  for  » 
ftirtMr  tnenAotifet  t\ike  Mtil  «be  first  dty  of  Trinity  wtim; 
Avermcttt  i«f  |»0ffoAMinee  on  tfce  part  of  the  yiainiiflyrf 
BMterlv:  jtfntf  thr  delendant  dM  not  nor  wo«ld  abido  bf 
Of  kotp>-ati^  of  the  agreemonta  and  promises  ao  hf  him 
imMo  and  etfored  into  aa  aforesaid,  and  cKd  tvoC  nor  wondd^ 
oil  any  of  the  aaid  daya  so  resjpeeliirely  named  and  fixed 
faa  the'  render  of  Lang,  render  him  or  cause  him  ta  be 
rendered  between  tbo  tianea  in  that  behalf  aforesaid,  or  in 
any  other  manner  or  at  any  other  time ;  nor  hath  he  paid 
to'  fbo'  pimitiffa  or  lo  any  of  tWtm,  or  to  Harm  fat  them, 
the  said  debt  and  costs  :  by  reason  whereof  the  plaintiiTs 
hare  been  deprited  of  the  seenrily  of  the  body  of  Lm^  for 
the  same  debt  and  eosta.  In  a  aecond  counl  tbo  two  exteah 
aioofl^  of  time  are  otnftted^  and  it  is  stated  that  in  conaider** 
f ion  that  the  plaintiffs  wooM  not  enter  up  judgment  or  ane 
Otit  exeention  or  proceed  fnrther  in  the  snit  against  Lmtig^ 
the  sheriff  or  the  bafl|  antil  the  eOfb  of  Febraary,  tbe  de^ 
fenddnt  would  dniy  raider  Lang  into  custody,  or  in  defiiuh 
poy  the  debt  and  cosCa^  Breaeh  ftaaigned  aa  in  the  fiM 
i5e«Mit.    Plea:  noo-asanmpait. 

iltitbe  trial  before  Lord  IVM^eriffir/C^  l.^ron  Ao  l7tbof 
Mny,  f63d^  a  verdict  was  found  for  ^e  pkuntlff  for  SOOh 
III 'Trinity  term  following^  WUte  bad  obtaiifcdA'  nde  niai 
to  braett  the  judgment  f  agniAst  wbtcbi*  <   • 

P.K^H^  Md  Hapoaifd  now  abewcd  causes   Thotfgb  tbe  First  point : 
fifotniaeiid  the  first  count  i»  not  stated  to  be  made  /o  the  Omission  of 

4  ,  ,  Statement  to 

plaintiflTf,  the  agreetnent  which  forms  the  foundation  of  tbe  tekom  promise 
assuinpnfi'  iff  stated  to  be  with  themj  and  the  promisei  after  "^ 
vetdlcty  must  be  taken  to  be  so  too.    At  all  events  tbe  pro- 
mise 'is- atated  as  a  promise  to  pay  to  att  the  plaimiffis. 
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18S3.  It  is  also  clear,  upon  ibe  face  of  the  decUrationj  that  the 

Nurse  ^''^  ^^^  ^  inierest  in  the  subjeot-mi^tter  of  the  promise.. 

V.  She  was  a  party  to  the  original  suit^  which  would  conse-. 

Wills 

]  quently  have  survived  to  her^  and  the  cognovit  also  adniits  a 
M^joinJer  of  c*>"*®  ^^  action  in  her.  In  the  present  case,  therefore, 
^■^^'  there  is  a  consideration  moving  from  the. wife,  and  an  ex^ 

press  promise  to  her;  and  the  following  cases  clearly  esta-. 
blish  that  whereiver  both  these  incidents  combine  (some  of 
the  cases  even  going  the  length  of  deciding  that  an  interest 
in  the  wife  or  an  express  promise  to  her  is  enpiigh.  to  justify, 
her  being  joined,)  the  wife  may  be  made  a  party.  //f/ggi//s 
v.  Durham  (a),  Bra$hford  v.  Buckivgham{b\  Prat  y. 
Taylor {c),  Philliskirk  v.  Pluckwdl{d)\  and  see  the  judg- 
ment of  Ilolty  C.  J.  in  Yard  v,  JSlund{e). 

F.  Kelly  afterwards  referred  to  Richards  v.  Richards  (/), 

Second  point.  Campbell,  S.  G.  and  While,  contrA. — The.  wife  is  impro- 
perly joined;'  for>  in. the  first  place,,  it  does  not  sufiicienlly 
appear  that  the  wife  was  interested  in  the  original  action.. 
Suppose,  the  promise  in  the^  original  aQtion  had  been  stated 
to  have  been  made  to  the  husband  ,and  mfe,  it  would  have 
been  a  ground  for  arresting  the  judgment;  Abbott  and  wije 
v.  Blofieldig),  Bidgood  v..  Way  and  wife  (A).  It  is  admitted^ 
that  in  Ihe  case  of  bonds  and.  promissory  notes  given  to  the 
wife,  she  may  join;  since  she  is  interested,  and  the  considera-; 
tion  is  presumed  to  move  from  her.  In  Philliskirk  y.  Pluck- 
mell{i)$  which  was  a  case  on  a  promissory  note  giveu«to  t^^ 
wife  ihicivg  coverture,  and  in  .which  itwas^  ar^u^d ,  thfit^  the 
wife  wjis  innjippeily.  joinedj  LfOJr4  EUfnborqHfk  sajd^  ^{'^  I( 
it  had  b«eii  nccefsary,  la  state  4^  Qonsid^fa^^n^  t|iere  mi|lit 
have  been  we^bt  in  the  ai;fiuneDt;  but  )^$re  j^ ,  npt  the  |ivi|<^ 

♦ 

(n)  3  Stra.  736.  (/)  2  B^ni,  &  Ad(j|l.  447.  ^      ^ 

(h)  Cro.  Jac.  205;  ante,  254,  P.  (g)  Cro.  Jnc.  644. 

(f)  Cro.  El.  61;  fln/e,  224.  (ft)'2  Bla.  ftcp.  ^236.  »♦  '"""^ 

(d)  2  Mftole&  Sclw.  393.  (i)  2  Mauk  &  Se|w.j^9?.^    Et 

\e)  1  Ld.  Rnym.  368..  v«te  ante,  ^54.  .... 
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the  meritorious"  cause  of  action  ?*  It  is  necessaVy,  there-  .laas. 
fore,  to  state  a  consideration^  and  that  consideration  moves 
in  this  case  from  the  husbaiid,  for  the  forbearance  is  by  him 
alone.  In  Rnmsey  v.  George  (a),  Lord  El/enborongh  said,  Wills. 
''  a  consideration  of  forbearance  by  the  husband  is  a  consi- 
deration arising  during  coverture/and  expressly  moving  from 
the  husband,  who  has  the  power  of  immediately  enforcing 
the  claim^  and  is  therefore  sufficient  to  support  a  promise 
made  to  Tiim  alone,  who  is  the  instrument  of  forbearance." 
[Parke,  J t  The  cognovit  to  all  the  plaintiffs  is  an  admission 
of  the  interest  of  the  ttnfe'].  Granting  that  it  is  to  be  pre- 
sumed that  the  wife  had  an  interest  in  the  origiilal  action, 
the  objection  still  remains  that  this  is  an  executory  contract, 
and  that  the  consideration  moves  from  the  husband  alone. 
The  words  of  the  promise  are,  "  and  the  defendant  under- 
took and  promised,  in  consideration  that  the  plaintiff^s  should 
not  nor  would  enter  up  judgment,"  8cc.  without  saying  io 
whom  the  defendant  promised.  In  Buckley  v.  Collier  (b), 
it  was  held  that  the  wife  ought  not  to  be  joined  in  an  actiofi 
for  work  done  by  her  during  coverture,  unless  thefe  be  an 
express  promise  to  her.  [^Parke,  J.  It  is  to.  be  presumed 
after  verdict^  from  the  declaration  in  this  case,  that  the  pro* 
mise  was  between  the  parties  to  the  agreement.]  Waiving 
that  objection,  the  promise  to  forbear  must  be  taken  to 
have  been  made  by  the  husband  alone,  As  the  wife  could 
make  no  contract.  In  Sniifh  V.  ITie  Sheriff  6f  Middt^- 
sex  (c),  Le  Blanc,  J.  said,  "  It  is  contended  that  either 
Mrs.  East  or  her  husband  took  it,  (the  property  m  the  goods 
in  'dispute,)  1>ut  she  being  a  married  woman  coUM  make'no 
contract.  f^Parke^J.  There  is  no  donbt  that: a  married 
wd^an'can  fiialcfc  ho  contract.]  Then  th***^rt«mici  h  \i6t 
binding' on  the  party  ^rdni  wb6in  the  cbnsideilftioiif  iaf  imp- 
posed  to  have  moved.  [Parke,  J,  May  not  the  declaration 
be  treated  as  if  the  wife*s  agreement  had  been  entirely 
pmitted?].    If  U  be  00,  the  wife  must  bo  considered  as 

\a)  i  Maule  &  Sclw.  170.  C3 ;  4  Mod.  106 ;  CartH*  55 1. 

(h)  iSalk.  198;  S.  C.  3  Salk.         (c)  15Ewt,6H. 
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laflo.  boding  been  improperly  joined.  In  Yard  v.  Blond ia\  it 
was  held,  that  on  a  promise  to  a  husband  to  pay  money  to  the 
wife  as  executrix^  in  consideration  of  hie  forbearing  to  sue 
Wiu£.  fo|.  \x,  the  husband  may  sue  alonei  the  wife  not  being  a  party 
to  the  agreementi  Holmes  and  mfe  v«  Wood(b).  [Parker  J* 
referred  to  Bra$hford  v.  Buckingham  (c).  ]  The  reason  for 
the  joinder  of  the  wife  in  any  case  is,  that  she  has  an  in- 
terest in  the  cause  of  actioni  which  would  survive  Co  her 
after  her  husband's  death. — Com.  Dig,  Baron  and  Feme, 
(P.  10.)  Here,  if  the  contract  to  forbear  had  been  broken  in 
the  life*time  of  her  husband,  the  wife  could  not  have  been 
sued«  and  therefore  the  action  on  the  contract,  of  which  the 
forbearance  is  the  consideration,  would  not  have  survived  to 
her,  but  the  executors  of  the  husband  must  have  sued« 

In  Easter  term  Denman,  C.  J.  delivered  the  judgment 
of  the  Court. 

This  case  came  before  the  Court  on  a  motion  in  arreat  of 
judgment  after  verdict.  It  was  an  action  by  Nune  and  his 
wife  and  three  others  on  an  agreement  between  them  and 
the  defendant,  which  recited  that  one  James  Laing  bad 
been  arrested  at  the  suit  of  the  plaintiffs,  that  the  defendant 
had  become  bail  to  the  sheriff,  thot  Laing  had  confessed  the 
action^  and  that  the  plaintiffs  had  sustained  damage  to  the 
amount  of  (200/.,  and  had  consented  that  judgment  should 
be  entered  up  and  execution  should  issue  for  the  debt  and 
costs  due  to  the  plaintiffs ;  and  it  was  stated  in  the  dechun- 
tion  to  have  been  agreed  between  the  plaintiffs  and  tlie  de- 
fendant, and  that  the  defendant  undertook  and  promisee^  in 
consideration  that  the  plaintiffs  should  uoi  nor  would  enter 
vp  judgment,  or  sue  out  execution ,  or  proceed  Jurther  in  the 
^uitg  or  take  any  steps  therein  against  Zaingi  the  sherifl^  or 
the  bail,  until  a  certain  day,  tliat  the  defendant  should  render 
Laing  on  that  day,  so  that  the  plaintiffs  might  baiKC  .lhe,|ii)l 
security  of  his  body,  or  in  default  should  pay  to  the  p)ajii«- 

(fl)  1  Ld.  Kaymond,  368.  (r)  Cro,  Jac,  906u 

(6)  Cited  3  WiU.  4«4. 
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'tiffs  187^.  \59.  id.,  belAg  the  debt  and  cost»  afbre^aid.  The  1693. 
^olIrMkni  tlKH  process  ta  dtate  a  ftirther  agreem^t  be- 
tweeh'iftfe'  ptbimiffii  and  defendant,  that  the  time  for  render- 
Jhg  Laing  should  be  extended  to  the  first  day  of  Easter  Wiils. 
term;  it  being  fully  understood  (such  are  the  terms  of  the 
d^etamtbn);'  and  the  defendant  in  consideration  of  the  pre* 
HHiM^s  dtHi  of  such  exUnsioMf  did  promise  and  agree  that  he 
'ti^'^efeAdant  would  render  Laing  on  the  last-mentioned 
A^, '  ok*  in  default  thereof  would  pay  to  the  plaintiffs  the 
Above^ttilentioned  sum,  being  the  debt  and  costs  aforesaid. 
The  decliiration  then  states  a  fUrther  agreement  to  extend 
the  time,  in  similar  terms,  until  the  first  day  of  Trinity 
term.  It  then  states  that  the  plaintiff's  have  not  entered  up 
judgrfi^ti  or  siled  out  execution,  or  proceeded  further  in 
the  said  suit,  until  the  first  day  of  Trinity  term,  or  hitherto ; 
md' t/ssign^  for  a  breach,  that  the  defendant  has  not  ren« 
dered  Laing,  or  paid  the  plaintiffs  the  said  sum  of  money. 

fn  a  second  count  the  two  extensions  of  time  are  omitted; 
and'  it  is  stated  that  in  consideration  that  the  plaintiff's 
would  not  enter  up  judgment,  or  sue  out  execution,  or  pro- 
"c^ed  Ajrther  in  the  suit  against  Laing,  the  sheriff  or  the  bail, 
Mill' the  dOlh  February,  the  defendant  promised  that  he 
W6ald  duly  render  Laing  into  custody,  or,  in  d^fanlt,  pay  the 
said  sum  to  the  plaintifiv,  being  the  debt  and  cOsts  in  the 
sttid^tfon;  ond  a  similar  breach  was  assigned.        <  > 

'Aft€^  a tertlict  for  the  plaintiffs,  with  gencflil  dathages,  ft 
WW  ui%ed*for  the-ttefendant  ttert  oweorbdth'6f  these  toiints 
wfere'Mdi*— "' ' '  '^t  "'    '"■'"    •  '""-••  ''•'  "-n''"-: 

It'Wtts^M'gMd'tfadt'b^th  th^  pronii^es  dn  extension  Of  First  point: 
XiMe  fe  the  firtt  ^otint  were  insuflicienlty  st^iid,  because  no  ^^  P">™«««« 
p^misfe  W  ike  'piaiht'^^i  was  averred  in  cither;'  but  orf  the 
argAttietlt  tM^  Cdltrtlntimated  its  opmoti,  th^t  as  the  agree- 
mbtf^id  bbtfr  das^  Wnk  stkted  to'bt  Mth  tht  pialhtlfi,  the 
^rtk^e^riitk^C'b^  taken  dfter  Tcrdict  to  have  been  made  to 
tl^^{ayy  ' 


I,' , 


(a)   Ace.    Bancks  v.   Cantpf    9      734.    Et  vide   Prtce  v.    Hastonf 
Bingh.  604;   2^  Moore  &  Scott,      aufe^tiOS. 

3  D  2 


772  CAS^s  isif  tfttr'Kit^feV  bfeirctti 

1033.  It  was  then  objected,  that  invert  ^^jipdsir/g'  'th'6*'hne^iiAon 

hi  the  declaration  to  ailioutit  to  k  dtateineni  of 'tt'^rtlibVse 

made  to  the  plkintifTs,  still  the  count  was  badiYi  Ww,'* 

It  was  n6t  disputed  that  where  ti  Wife  ia  thfe  riieritbrvoiiy 

Misjoinder  of  cause  of  action,  Or  there  is  a  condderatibn  moVing'frbm  tier, 

"''>^®-  the   husband   and  wife  iwiiy  join— Aat  they  Wght  Have 

joined  in  an  action  upon  a  judgment  6btaitied'lly'b6tU;Dut 

it  was  insisted,  first,  that  a  joint  interest  in  the 'wife'  tvias  hot 

stated  with  sufficient  clearness;  and  secondly,  tliat  a^  the 

consideration  in  this  case  was  an  agreement  by  tile'  wife 

(jointly  with  her  husband  and  others),  and  as  she  was  in- 

competent  to  agree  in  point  of  law,  the  considleratibh  was 

altogether  void. 

First  objection      The  first  objection  was  disposed  of  by  the  Court  in  the 

wi'fe!"^  ^^  ^      course  of  the  argument.     It  is  clear  that  the  cognovit  by 

Laifig  to  all  the  plaintiffs,  which  is  recited  in  and  admitted 
by  the  agreement,  is  a  sufficient  admission  by  the  defendant 
of  a  joint  interest  in  the  wife. 
Second  objec-       With  respect  to  the  second  objection,  the  agreement  by 

of  wife."''*'"  ^'^  ^^^  ^'^'^  **  undoubtedly  void;  but  it  does  not  follow  that 

the  count  is  therefore  bad.  It  stutes  an  agreement  by  all, 
and  then  a  promise  by  the  defendant  in  consideration  of  thp 
plaintiff  not  taking  out  execution  until  a  certain  time.  Sup- 
posing all  mention  of  the  agreement  had  been  omitted,  and 
the  count  had  stated  that  the  defendant  had  promised  to 
pay  to  the  plaintiffs,  in  consideration  that  they  should  not 
nor  would  take  out  execution  until  that  time,  and  tUat  uo 
executioir  was  accordingly  taken  but,  would  not  such  a 
count  have  been  good.^  Or  supposing  that  the  mention  of 
the  xvife's  agreement  had  been  omitted,  and  that  of  tUa 
other  parties  had  been  stated,  and  tliat  the  coDsi(ieration  for 
the  promise  had  been  alleged  as  before  to  be  the  for'bear- 
Hnce  of  the  plaintiffs  to  sue  but  execution,  wotild  sucli'a 
count  be  objectionable?  In  either  case  the  forbearance  by 
all  is  a  sufficient  consideration  for  the  promise,  and  it  is  not 
rendered  less  sufficient  by  the  addition  of  the  agreement  of 
all,  which,  in  point  of  law,  would  be  liinding' ori^'airtho 
plaintiffs  except  the  wife. 


..  X!l^,l^f!'^Slr'*^3?Pf^..app'^^tp  .t,l?e  p^^^^  of  the  first 

S?Wf?.*^.y'|i^!*,^W?  f'?^  ^greeupenfs  of  all  to  exteod  the  timC;, 
and  the  pfppiis^.  by  th/e.  defendant  in  consideration  pf  the^ 
pi;e];nis^9,  (|iat  is,  of  jsi^cb  agreement  and  of  such  extension. 

In,,em9fi  p^^t,  there  is  a  sufficient  consideration  moving 
frf^  /^  tf;ife^  ,^ft  W.eU  as  the  other  plaintiffs,  namelyi  the 
ff^f^}fejijf^ffejlfy  a||,  aqd  the  extension  of  the  time  I;)y  all;  and 
^li^  p^a^ncpl;  l^e  yitiiLt^d  b;  the  additional  averment  that  alt 
0$^^^^}  wrbich^.ipn  t)ie  ft^ce  of  the  declaration,  would  amount 
m  l^w  to  l|ie  agreement  of  all  but  the  wife. 

,f  pr  these  reasons  we  are  of  opinion  that  the  first  count 
is  gopd;  and  if  so,  the  second  is  equally  unobjectionable. 

« 

Rule  discharged  (a). 


((1^  A,  writ  of  error  having  been  brought,  the  judgment  was  affirmed 
in  Cam.  Scacc.  C.  T.  1834. 


The  King  v.  Rolpe. 

A  RULE  nisi  for  an  information  in  the  nature  of  a  quo  On  a  rule  nisi 

warraiitp  had  been  obtained   against    W.  R.  Ralfe,  who  ^..''"^'"feT^^^ 

clfiiined  to  be  a  capital  burgess  of  Siidbury,  on  the  ground,  ture  of  a  quo 

that  a  majority  of  the  aldermen,  or  of  the  capital  burgesses,  relator  is' 

had  not  been  present  at   the  meeting  at  which  the  de«  ^ound  by  the 
•  '  r»   ,/♦  I        L  1  ^^y  ^^  which 

fendant,  itoi/e,  was  supposed  to  b|e  elected.  in  his  affidavit 

,  The  affidayit  of  the  relator,  a/ler  stating  ^le  charter,  (though  found- 
alleced  on  iiifprmaiion  and  belief  thai  on  the  Sd  of  Septemr.  tion  and  be- 
ber,  1827,  the  defendant  was  nominated  a. capital,  burgeajs,  .\,J\^^\\^S 
and  on  the, loth  pf  October,  18^7ji  was,  at  a -court  of  the  to  have  taken 

n./rrr,,]  .>.|i  -M-  .  T   I-  -  .'^  -  ■  '  •       /^    ••    ''«:  ^  -   ;     "  ■>•     '•  place;  and  if 

corporatipp,  elected  and  sworn  into  the  office.     T!\\e  affi-  {j,„t  day  is 
davit  then  went  on  to  state,  that  the  proper  number  of  ra«taken,  the 

•'.«  'I  ii «.•••.•:•<:  .;  *  ■    ■  defendaiit  IS 

aldermen^  and  capital  burgesses  of  ^he  borough  , were  ^lot  not  bound  to 

The  affidavits,  filed  in  opposiiion  to  llie  rule,  alleged  that  another  dny» 
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that  B.  should  take  ^.'s  mare  to 
craze,  and  have  her  blistered  :  — 
Held,  that  A,  could  maintain  an 
action  against  a  chemist  for  selling 
ointment  to  B,  which  upon  being 
applied  injured  the  mare.  Phillips 
V.  fTood.  Page  434 

II •  Proper  Parties, 
And  see  Baron  and  Fehk,  1. 

6.  The  bailee  of  goods,  sending  them 
by  a  carrier  to  the  bailor,  may  sue 
the  carrier  for  negligence.  Free- 
man  v.  Birch.  420 

III.  Joinder  of  Counts. 

7.  A  count  charging  the  defendant 
with  having  preferred  a  charge  of 
felony  against  the  plaintiff  before 
a  magistrate,  and  naving,  under  a 
warrant  to  search  the  plaintifT^s 
house  for  stolen  goods,  obtained 
upon  such  charge,  entered  the 
plaintifTs  house,  may  be  joined 
with  counts  in  tort.  Hensxoorth  v. 
Fowkes.  321 

ACTION  ON  THE  CASE. 
See  Case. 

ADMINISTRATION. 
See  Executor. 

ADMIRALTY. 

See  Insolvent  Debtors,  4. 

ADMISSIONS. 
See  Evidence,  6, 

ADVERSE  POSSESSION, 

See  Ejectment,  5. 

ADVOCATE  TO  THE  ADMI- 
RALTY. 

See  Insolvent  Debtors,  4. 

ADVERTISEMENT  OF 
REWARD. 

iS'((  Assumpsit,  1. 


ANNUITY. 

AFFIDAVIT. 

1 .  Title  of  affidavit,  where  cause  and 
other  matters  referred.     Page  102 

AGENT. 
See  Action,  6. — Practice,  4. 

AGREEMENT  TO  PAY  IN 
READY  MONEY. 

See  Debtor  and  Creditor,  4. 

ALDERMAN. 

See  Corporation. 

AMBIGUITY. 

See  Will,  1,  2,  S,  4. 

AMENDMENT. 

I.  To  what  Extent. 

1.  Under  9  Geo.  4,  c.  15,  a  record 
may  be  amended  pending  the  trial, 
by  correcting  a  variance  between 
a  written  contract  and  the  state- 
ment of  the  contract  on  tlie  plead- 
ings, although  it  do  not  appear 
by  the  record  that  the  contract 
was  in  writing.     Lamcy  v.  Bishop. 

332 

2.  Refusal  to  amend  mistake  occa- 
sioned by  gross  negligence.  355,  a. 

II.  At  what  Time. 

3.  Afler  a  lapse  of  seven  terms  the 
Court  refused  to  permit  an  amend- 
ment by  altering  a  coimt  in  trover 
for  title  deeds,  into  a  count  in 
detinue,  adding  a  count  in  debt. 
Green  v.  Mitton.  67a 

ANNUITY. 

And  see  Charge  on  Benefice,  1  •— 
Ejectment,  3. 

I.  Consideration  of  Grant. 

1 .  Grant  of  annuity  for  past  services. 

21C,  217 

II.  How  secured. 

2.  A  warrant  of  attorney,  the  de- 
feazance  to  which  re<;ites  that  it  is 
given  to  secure  the  payment  of  an 
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/  ; 


«inuity,  and  fti^thofizen  the  plain- 
tiff to  issue  a  R.  Fa.  de  bonis  eccle- 
siasticis  for  arrears,  but  does  not 
state  that  it  is  given  for  the  purpose 
of  charging  the  defendant's  eccle- 
siastical living,  IS  valid,  though  it 
refers  to  the  annuity  deed  of  the 
same  date,  in  which  that  object  is 
distinctly  avowed..  Ckdebrooke  v. 
Layton.  .    Page  375 

APOTHECARY. 
See  Physician,  I. 

APPEAL. 

And  see  East  India  Company,  4. 
I.  Notice, 

1.  Afler  an  appeal  againat  a  poor- 
rate  has  been  respited  at  the  in- 
stance of  the  respondents,  the  ap- 
pellant cannot  be  called  upon  to 
prove  his  notice  of  appeal.  Rex 
V.  Justices  of  Hertfordshire.      331 

£•  An  order  of  removal  made  from 
the  parish  of  ^.  to  the  parish  of  jB. 
(in  which  are  two  townships,  C. 
and  D.,  each  having  separate  over- 
seers and  maintaining  its  own  poor,) 
is  served  upon  the  overseers  of  C, 
to  whom  the  paupers  are  delivered. 
An  appeal  against  this  order  is 
entered  and  respited  as  the  appeal 
of  the  churchwardens  and  over- 
seers of  B*  A  notice  of  trial  for 
the  subsequent  sessions,  given  in 
the  name  of  the  overseers  of  the 
township  of  C.  as  appellants  against 
an  order  made  upon  the  overseers 
of  the  township  of  C,  in  the  parish 
of  B.,  is  sufficient.  Rex  v.  Justices 
of  Carmarthen,  369 

3.  A  notice  of  appeal  under  55 
Geo.  3,  c.  68,  aeamst  an  order  for 
the  diversion  of  a  highway,  must 
shew  that  the  person  mtending  to 
appeal  is  a  party  aggrieved  by  the 
braer.  Rex  v.  Justices  of  the  West 
Riding  of  Yorkshire,  426 

4.  The  'grievance  to  the  appellant 
is  suffieieiidy  shewn  by  statmg  that 
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he  is  obliged  to  use  a  more  circuit- 
ous road.  Page  426 

5.  The  ten  days'  notice  of  appeal 
under  the  act  must  be  computed 
one  day  inclusive  and  one  day 
exclusive.  ,    Rid. 

6.  The  computation  is  not  affected 
by  a  rule  of  the  Court  of  Quarter 
Sessions,  which  requires  ten  days 
notice  of  appeal,  exclusive  as  well 
of  the  day  of  service  as  of  the  fif  st 
day  of  the  sessions.  75i(l« 

APPRENTICE. 

And  see  Settlement,  I. 

I.  Validity  of  Binding. 

1.  A  special  authority  delegated  by 
a  local  act  to  the  directors  and 
acting  guardians,  forming  part  of  a 
body  incorporated  for  the  govern- 
ment of  the  poor  of  a  district,  to 
bind  out  apprentices,  must  be  exe- 
cuted by  an  indenture  to  which 
the  seals  of  the  apprenticing  direc- 
tors and  acting  guardians  are  af- 
fixed. The  corporation  seal  is 
insufficient.  Rex  v.  Inhabit fnts  of 
Haughley.  5^5 

2,  And  where  authority  is  given  to 
the  corporation  to  bind  out^  an 
indenture  under  fhe  corjiorate  seal, 
but  purporting  to  be  made  between 
the  directors  and  acting  guardians 
and  the  maater»'ia  inMaS4*      Ibid^ 

ARBITRAMENT. 

And  see  ABfOAVix,  1. 

I.  Duration  of  Authority, 

1.  The  death  of  the  defendant  after 
an  a#atd  inrpttts^n^eofi.s  ifule 
of  Court,   where  no  njerdict  has 

.  been  entered  up,  abates  the  suit ; 
the  Court  will  not  enforce  the  per- 
formance of  the  award  by  attach- 
ment.   Maffeyy.  Godwyn,       101 

II.  Award. 

2.  Whefe  cross-tediaief  tnd  a}l  mat- 
ters in  differetwo  are:  referred  to 

3e 
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arbitration,  and  the  award  decides 
the  actions  only,  it  is  no  objection 
to  tlie  award  that  a  claim  not  in- 
cluded in  either  action  was  brought 
before  the  arbitrator,  upon  which 
he  has  not  adjudicated f  unless  it  be 
also  averred  (that  he  did  not  take 
such  claim  into  his  consideration. 
Rex  V.  St.  Katharine  Dock  Company. 

Page  121 

ARREST. 

See  Costs,  I. 

1.  The  Court  will  not  set  aside  an 
arrest  upon  the  merits,  unless  it 
be  clear  from  the  affidavits  that 
the  plaintifT  could  not  have  had 
any  caiise  of  action.  Burton  v. 
Haicorth  and  another,  318 

2.  SembUt  that  the  circumstance  of 
the  action  being  brought  for  pur- 
poses of  intimi^tion,  would  not  be 
a  ground  for  such  interference. 

Ibid. 

ARREST  OF  JUDGMENT, 

329,  455. 

ASSENT. 

See  Corporation,  4,  17^  18. — 
Relation,  1. 

ASSETS. 
See  Executor,  I. 

ASSIGNMENT. 

I.  Of  Breaches. 

See  Bond,  1. 

II,  Of  Debt. 

See  Bankrupt,  6,  7,  8. 

III.  Of  Term. 
See  E/ectment,  3. — Executors,  4. 

ASSUMPSIT. 

And  see  Action,  1,  2^  3,  4,  5,  C. — 
Baron  and  Feme,  2,  3. 

1 .  A  reward  offered  by  hand-bill  to 
any  person  who  shall  disclose  facts 
leading  to  a  conviction  for  a  felony 


ATTORNEY. 

may  be  claimed  by  a  person,  who, 
liaving  notice  of  the  hand-bill, 
makes  the  disclosure  solely  from 
motives  of  revenge  against  the 
felon.  Mary  Anne  Williams  Y.  Cat' 
toardlne.  Page  4 1 8 

2,  A  count  in  assumpsit,  stating  a 
promise  to  pay  a  sum  of  money  to 
the  plaintiff,  without  ailing  to 
xoham  the  promise  was  nuide,  is 
insufficient.  Price  v.  Boston,    303 

3.  Secus,  where  the  allegation  of  the 
promise  is  accompanied  with  a 
statement  of  an  agreement  to  the 
same  effect  between  the  parties. 

Ibid. 

ATTACHMENT. 
See  Arbitrakbnt,  1. 

ATTORNEY. 

iS^ff  County,  2. — Insolvent,  1.— 
Libel,  2. 

I.  Admission* 

1.  FormofoathoDadmiaskm.  357,n. 


II.  lAm. 

2.  The  mortgagee's  attorney  having 
possession  of  the  title  deeds,  has 
a  lien  upon  such  deeds  for  costs 
due  to  him  from  the  mortgagee. 
Ogle  V.  Story^  Qent.  one  4rc.      474 

III.  UabUity. 

3.  Where  an  attorney,  employed  by 
both  the  vendor  and  purchaser, 
receives  the  purchase  money,  and 
omits  to  pay  it  over,  and  afierwards 
became  a  bankrupt,  and  obtains 
his  certificate,  the  Court  will  not 
make  a  rule  compelling  him  to  pay 
the  amount  unless  fraud  be  shewn. 
In  re  Bonner^  Gent,  one  S^c.       555 

4.  An  attojrney  is  not  liable  for  the 
consequences  of  a  mistake  in  a 
point  of  law,  upon  which  a  rea- 
sonable doubt  may  be  entertain^. 
Kemp  V.  Bnri.  £62 

IV.  Client^  how  far  bound  by  act  of. 

5.  A  letter  written  before  action 
brought,  but  with  reference  to  the 


ATTORN  BY. 

subject  in  dispute,  by  a  person 
who  is  afterwards  the  defendant's 
attorney  on  the  record^  cannot  be 
read  as  evidence  of  a  fact  admitted 
in  such  letter  without  further  proof 
of  authority  to  make  such  admis- 
sion, Wagatqf^  and  <indther  v.  tVil- 
€OHk  Pngt  4 

V»  Duty  qfi  timardi  CUent, 

6i  At!  attorney  with  whom  deeds 
are  deposited,  in  order  to  enable 
him  to  obtain  money  for  the  party 
depositing,  is  bound  to  inform  his 
client  where  such  deeds  are*  Wil- 
fhoif  Omi.  V,  Elkington.  730 

7ft  An  attorney  with  whom  deeds 
are  deposited  places  them^  without 
hii  client^s  knowledge,  in  the  hands 
of  a  party  from  whom  he  has  bor- 
rowed money  fbr  his  client,  being 
applied  to  by  the  latter  on  the 
subject  is  unable  to  inform  him 
where  the  deeds  are^  the  attorney 
is  chargeable  with  having  lAiiUUd 
such  deeds.  IM. 

VI.  Bitls  (/  Costs. 

8.  Bills  for  business  done,  in  what 
Courts  taxable.  361, 363,  865, 867 

9>  Held,  that  an  attorney's  bill  for 
business  done  in  the  County  Court 
it  taxable*  fVardUf  Oent  one  Spc, 
^4  Nichalson.  855 

10.  Taxabki  itemsi  865 

1 1 «  The  preparing  of  a  f eplerin  bond 
ia  business  done  in  the  County 
Court.  Ibid. 

19i  SereMiee,  In  bill^  of  items  taxable 
and  untatablew     859, 860^  4,  0,  7 

18.  Delivery  of  bill.  IHd. 

1 4.  No  taxing  officer  inCountyCourt. 

359 

18t  A»  employs  B%  and  C^  attorneys 
and  par tnersj  to  defend  an  aetion 
in  the  Palaoe  Court,  of  which 
Ctonrt  Bi}  and  ttot  Ci,  is  admitted 
iui  attorney.— Ci  may  join  with 
B.  in  suing  A,  fbr  the  amount  of 
th^  bill  of  costs.  ^f£fenv.7Vc/"fr.  5 

Vtl.  ite'ddmission, 

16.  TlieCourtwilljUpon  payment  of 
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a  moderate  flne,  re-admit  an  attor- 
ney, who  has  inadvertently  prac- 
tised without  a  certificate,  through 
the  omission  of  a  clerk  usually 
employed  to  take  it  out.  Ex  parte 
Righy,  Page  593 

VIII,  His  Privileges  m  respect  of  his 

ClteMs* 

1 7.  Attorneys  are  entitled  to  be  ad- 
mitted to  the  interior  of  the  King's 
Bench  Prison,  when  they  have  oc- 
casion to  go  there  for  the  benefit 
of  clients  confined  in  the  prison,  or 
when  thev  are  sent  for  by  such 
clients.  In  re  William  Jones^  Esq. 
Marshal  of  the  Kln^s  Bench  Pri- 
son. 128 

IS.  But  the  Court  will  not  make  a 
general  order  upon  the  Marshal  to 
permit  an  attorney  to  go  into  tho 
interior  at  all  times  to  visit  his 
clients.  JUd. 

AUCTION, 

1.  The  highest  hidder  is  bound  by 
the  entry  in  the  sale  book  by  the 
auctioneer's  clerk,  made  in  his 
presence,  upon  his  name  being 
called  out  as  the  purchaser,  even 
in  an  action  brought  by  the  auc- 
tioneer.   Bird  V.  BouUer*        3l3 

AUCTIONEER. 
See  AvctiOKt  1. 

AWARD. 

See  Arbit&ambkt,  II. 

BAIL  BOND. 

1»  Action  by  the  sherifTs  assignee  to 
be  brought  in  Court  out  of  which 

the  bailable  process  issued.      699 

2.  Whether  action  by  sheriff  him- 
self is  restricted  to  same  Court, 
qu.  Ibid. 

3.  A  bail-bond  taken  under  an  at- 
tachment for  not  putting  in  an  an- 
swer, cannot  be  assigned.  Metier 
V.  Palfrc^man.  690 

3  E  2 


788 


BANKRUPT. 


4.  The  creditor's  remedy  is  by  ac- 
tion in  the  name  of  the  sheriff. 

Page  696 

BAILEE. 
See  Case,  Action  on  the,  9. 

BAILIFF. 

See  Evidence,  13. — Tender,  2. 

BAILMENT. 

I.  Pledge. 

See  Debtor  and  Creditor,  1,  2,  3. 

BANKERS. 

See  Bills,  5, 

BANKRUPT. 

^nd  tee  Partner,  4,  5. 

I.  Cases  upon  Sections  2  &  8  of  6  Geo.  4, 

c.  16. 

1.  An  indictment  for  a  conspiracy 
to  embezzle  the  goods  of  a  bank- 
rupt^  must  state  the  trading,  the 
petitioning  creditor's  debt,  and  the 
becoming  bankrupt.  Rex  v.  Evan 
Owen  Jones  and  others.  78 

2.  It  is  not  sufficient  to  state  that  a 
commission  issued  under  which 
the  party  was  duly  found  and  de- 
clared to  be  a  bankrupt.  Ibid, 

II.  Cases  upon  Section  72. 

3.  Where  a  debt  is  assigned,  the 
assizor  must  be  considered  as 
contmuing  (within  the  purview  of 
the  bankrupt  acts)  ,to  have  the 
order  and  disposition  of  the  debt 
until  notice  to  the  debtor  of  the 
assignment.  Dean  and  another  v. 
James.  392 

4f,  So,  where  one  of  two  co-debtees 
.  releases  his  interest  to  his  com- 
panion. Ibid. 

5.  An  allegation  in  pleadins  that  a 
debt  has  been  assigned^  uoes  not 

,  import  that  notice  of  the  assignment 
Jias  been  given  to  the  debtor.  Ibid. 

III.  Cases  upon  Section  81. 

6.  j4,  at  Liverpool  having  consign- 


BANKRUPT. 

ed  goods  to  B.  at  Bahia,  for  sale 
on  A.^s  account,  draws  bills  on  B. 
to  be  paid  out  of  the  produce  of 
the  consignment.  A.  negotiates 
the  bills  with  C.  in  London.  Upon 
B.'s  refusing  to  accept  the  first  of 
the  bills  which  is  presented.  A,  di- 
rects B.  to  hand  over  to  D.,  C.*8 
agent  at  Bahia,  any  property  of 
^.'s  which  mav  be  remaining  in 
B.'s  hands.  Before  this  direction 
reaches  Bahia,  or  is  acted  upon, 
A.  becomes  bankrupt.  Afterwards, 
and  more  than  two  months  before 
the  commission,  C,  by  D.,  receives 
the  property  from  B. : — ^Held,*  a 
tortious  conversion.  Carualho^ 
Assignees,  Sfc.  v.  Bum.     Page  700 

7.  Whether  by  such  direction  C. 
acquired  any  equitable  lien  upon 
the  property,  qucpre.  Ibid. 

8.  Mode  of  calculating  the  two 
months.  53,  56,  5S 

9.  Under  a  ^.  fa,  upon  a  judgment 
on  a  warrant  of  attorney,  the  aherifT 
seized  at  II  o'clock  on  the  Idth  of 
August.  Commission  issued  ajfter 
II  on  the  1 8th  of  October.  Sale 
was  after  issuing  of  commission: 
—Held, 

1st,  That  the  seizure  was  a  levying 
within  the  6  Oeo.  4,  c.  16,  s.  81. 

2ndly,  That  more  than  two  months 
had  elapsed  between  the  seizure 
and  the  issuing  of  the  commission. 

8dly,  That  the  execution  was  not 
within  the  1 08th  section.  Godson 
v.  Sanctuary.  52 

10.  Seizure  under  a  writ  of  execu- 
tion is  a  taking  in  execution  widiin 
the  section.  671 

IV.  Case  upon  Section  82. 

11.  A.,  after  a  secret  actof  liank- 
ruptcy^  bays  goods  of  fi.  ^  be 
paid  for  at  a  future  day.  Qui  that 
day  A.  delivers  to  C.  undue  bills 
for  the  amount,  requesting  C*  to 
pay  B.  for  the  goods«  C  dis- 
counts the  bills  and  pey»>Bk.  by  a 
cheque    on    his  baBseis*      This 

•     II     > 

•  Sed  vide pott,7^0Y^n,  1, 


BANKRUPT. 

payment  is  protected  against  the 
assignees,  under  a  commission 
issued  subsequently  to  such  pay- 
ment>  on  the  antecedent  act  o£ 
bankruptcy.     Shaw  v.  Batky. 

Page  751 

V.  Cases  upon  Section  108. 

Et  vide  suprdf  6. 

12.  A  jud^ent  on  a  warrant  of  at- 
torney IS  not  within  the  protec- 
tion of  1  Will,  4,  c.  7,  s.  7,  and 
therefore  is  within  this  section. 
Crossfield  v.  Stanley.  668 

13.  In  assumpsit  for  money  had  and 
received  against  the  sheriff,  to  re- 
cover the  proceeds  of  a  sale  under 
a  fi.  fa.  issued  upon  a  judgment 
not  protected  by  1  Will.  4,  c.  7,  s. 
7,  the  plaintiff  was  held  liable 
where  notice  of  an  act  of  bank- 
ruptcy committed  before  the  sale, 
and  of  a  docket  struck  thereon, 
was  committed  to  him  when  the 
sale  was  nearly  completed,  after 
which  he  received  the  proceeds 
and  handed  them  over  to  the  exe- 
cution creditor.  Ibid. 

VI.  Cases  upon  Section  126« 

14.  Where  an  attorney,  employed  by 
both  vendor  and  purchaser,  receives 
the  purchase-money  and  omits  to 
pay  It  over,  and  afterwards  became 
a  bankrupt  and  obtains  his  certi- 
ficate, the  Court  will  not  nmke  a 
rule  compelling  him  to  pay  the 
amount,  unless  fraud  be  shewn. 
Bonner^  Gent.,  one  S^c.  in  re,      555 

15.  Fraud  in  obtaining  a  certificate 
may  be  given  in  evidence  in  answer 
to  the  general  plea  of  bankruptcy. 
Horn  V.  Ion.  627 

VII.   Cases  upon  Section  127. 

16.  Notwithstanding  a  certificate  ob- 
tained before  6  Geo,  4,  c.  16,  under 
a  second  commission,  which  had 
not  produced  I69,  in  the  pound, 
the  liability  of  the  effects  of  the 
bankrupt,  which  existed  at  the 
time  of  the  passing  of  that  act,  is 
not  removed  by  the  1 27th  section. 
Carenf  v.  Edtbards.  632 


BARON  AND  FEME.  789 

17.  A  certificate  so  obtained  is  there- 
fore no  absolute  bar  to  an  action 
brought  on  a  debt  prior  to  the  se- 
cond bankruptcy.  Page  632 

18.  For  this  purpose  a  bankruptcy 
afler  a  discharge  under  the  Insol- 
vent Debtors*  Act,  stands  upon 
the  same  ground  as  a  second  bank- 
ruptcy ;  dthough  the  debt  sought 
to  be  enforced  be  one  which  would 
have  been  discharged  under  the 
Insolvent  Debtors'  Act,  but  for 
the  circumstance  of  its  having  been 
omitted  by  the  insolvent  m  his 
schedule.  Ilid, 

VIII.  Cases  upon  1  WUl.  4,  c.  7,  s.  7, 

Vide  suprd,  12, 13. 

IX.  Case  upon  1  4*  2  WiU.  4,  c.  56, 

s.  42. 

19.  Though  a  concerted  commission 
of  bankrupt,  oxjiat  in  bankruptcy,  is 
protectea,  a  concerted  act  of  bank- 
ruptcy is  still  a  nullity.  Marshall 
V.  Barkworth.  279 

BANNS. 
See  Marriage,  1. 

BARON  AND  FEME. 
I.  In  what  case  both  may  sue* 

1.  Action  does  not  lie  at  the  suit  of 
husband  and  wife  for  words  slan- 
dering the  wife  in  a  trade  carried 
on  by  her,  it  not  being  alleged  that 
she  was  divorced  a  mens^  et  thoro, 
or  had  a  separate  maintenance. 
Saville  and  wife  v.  Sweeney.      244 

2.  In  assumpsit  b^  A.,  and  B.  his 
wife,  and  C.  against  D.,  a  cognovit 
by  D,  admits  that  the  wif^  is  in- 
terested and  that  she  is  properly 
joined  in  that  action.  ?furse  and 
others  v.  Wills.  765 

3.  And  A,  B.  and  C.  may  join  in  an 
action  against  E.  upon  a  special 
promise  made  by  E.  to  pay  the 
debt  or  render  D.  in  consideration 
of  agreement  by  A.,  B.,  and  C.  to 
forbear  proceedings  upon  the  cog- 
novit. Ibid, 


7Q0    BILLS  AND  NOTi^S. 

RASE  FEE,  167,  (?8) 

BASTARD, 
$ee  Pau?$k,  1,  S,  iS. 

PEER, 

See  JusTicBs,  4. 

BILLS  ANp  NOTES. 
See  New  Tbial,  1, — VendoRi  3, 

1.  Ap  instrument  acknowledging  a 
^oan  of  money  and  promising  re- 
payment, and  engaging  to  pay  an 

\mVquid^t^4  ^6^141)4  Q.H(  of  the  in- 
terest, ^xi^L  to  pay  the  principal  and 
the  remainder  of  the  interest  to  the 
le^d^,  \^  exe^utori,  a4mi9istrv 
tors  and  assigns^  is  not  a  promis- 
sory note,  and  it  is  properly  s^mp^d 
with  an  agreement  stamp.  Bolton^ 
Administratrix,  v.  Dugdaie^  Exe- 
cut^pE.  Page  412 

IL  Conndevaiim, 

2.  A  promissory  note  given  by  a 
defendant  in  prison,  after  convic- 
tion for  a  n^sdemeanQr  and  before 
sentence,  in  pursuance  of  a  recom- 
mend^tiop  of  the  Couift  tp  compro- 
mise, is  valid,  although  the  Court 
is  not  i^pprised  of  the  terms  of  the 
comprofpnise^  an4  although  the  ^sts 
of  tbe  prosecution  are  included  in 
the  note*  Kirk  v,  Strwhpocd.  275 

IIL  f  resentment 

3.  A  balder  pf  §  bill  c^ried  it, 
wheu  4v^  \^  the  ip^si4ei;ice  of  the 
acceptor  stated  in  the  bill,  {bund 
the  bouse  closest  ^"4  i^^uired  for 
the  s^sc^pto*  in  tbe  n^igbbourbood 
but  C9u|Ul  not  beai  of  him :  Held, 
^h^  iHe  bil^  was  disbop(]^V^e4-  tf^e 
y.  AUeUy  and  anotk/^r,  ^3S 

4^  Thp  Mifiv  of  a  cheqvie  \s  bo^l:\d 
tp  present  it  for  payment  op  the 
4ay  following  that  pq  which  be  re- 
ceives it.   Boddmgton  v.  Schencker, 

540 

$«  But  if  be  pay  \t  to  bis  bankers  be- 
foire  the  hour  at  which  the  bankers* 


by  presentuig  il  at  tbe  ^teiuring 
bouse,  might  obtain  payment  on 
ttie  siime  day,  the  drawer  is  not 
discbsirged  by  tbe  bf^nk^vs  iimlling 
so  to  pi^e^ent  it;  althomh  a^pord- 
ii\g  ta  tbe  custom  of  Loiraon  it  may 
be  imper^tiy^  upon  tbe  b^mkers,  as 
between  them  and  their  customers, 
so  to  present  it.  Page  540 

IV,  LiabilUy  of  4c^€ptor, 

6.  Whether  drawer  may  sue  ac- 
ceptor for  coats  of  acticn  agwst 
former.  250 

BILL  OF  EXCEPTIONS.  607 

BOAHD  OF  CONTROL. 
See  ¥ast  Ini?iia  Company,  7,  B. 

BONa 

I.  Declaration  on. 

I,  T^e  breacb  pf  tbe  condition  of  a 

bondj  otherwise  well  assigoe4t  is 
not  vitiated  by  thp  si^peraddition 
of  immaterial  allegati^qs*  Siotheri 
V.  Goodfelhw.  202 

II.  Covenom  Bonds. 

&£€  FaAUI>m.EliT  COKVSYAUCS,  2. 

BREACH  OF  COVENANT  TO 
REPAIR. 

See  Waste,  2. 

BROKER. 

See  TEKnEja,  2. 

Ik  A  stock-broker  is  a  '*  broker'* 
within  6  Ajin.  c.  16,  and  must  be 
admitted  by  the  Lord  Mayor  and 
Aldermen  pf  {Aondop.  C/tzrit, 
Chamberlain  8cc.  v.  PovxU.      492 

BYE  LAW. 
&e  Cqrfosatiok,  ill. 

CARRIER. 

L  Liabilities, 
See  Case,  Acxiok  ov  xhs,  9L 


CHANGE   OP  VENUE. 
CASE,  ACTION  ON  THE. 

I..  For  Iiy.%aifi9  to  Ktal  Prdperty, 

U  Remould  of  partitien,  not  waste. 

P9ge  8,  n. 

2.  Case»  as  for  dilapidations,  does 
Dot  Ho  against  the  executors  of  a 
pfior  incuiobeBt  for  miseultiTation 
of  the  gkhe.  Bird,  Ckrk,  v.  Reife 
OHd  Wyh.  415 

S.  To  sQppoit  case  hy  reversioner 
amae  dcsirmiion  w  necessary.     14 

4.  Bcrevsioaeff  cannot  maintain  an 
actioB  against  a  stranger  for  acts 
of  trespass  on  the  Ism  attended 
with  no  injury  to  the  reversion, 
otherwise  than  as  heing  committed 
in  assertion  of  the  daim  of  a  right 
of  way.    Baxter  v.  Taylor.         1 0 

5.  Distinction  between  case  hy  lessor, 
in  the  nature  of  waste»  and  case  by 
reversioner  for  permanent  injury  to 
the  inheritance.  13 

11.  For  Injuries  to  Personal  Property. 

6.  A.f  a  manufacturer,  uses  the 
mark  of  B,,  thereby  giving  to  arti- 
cles manufaetured  by  A.  the  ap- 
pearance of  being  of  the  manufac- 
ture of  B, ;  B.  may  maintain  case 
against  A^  Btofield  v.  Payne.    S53 

7.  oo,  although  the  article  so  marked 
by  A.  be  not  inferior  in  quality  to 
those  manufactttred  by  B.       Ibid. 

8.  So^  atthough  no  actual  damage 
can  be  shown  to  have  resulted  to  i. 

Uid. 

9.  Bailee  of  goods  sending  them  by 
ai  carrier  to  the  bailor,  may  sue 
the  carrier  for  negligence*  Free- 
man v«  ^trsi.  420 

CERTIFICATE. 

See  Attorney,  I^—Bankrupt,  VI. 

SiSTTL£MENT|  1. 

CESTUI  QUE  TRUST. 
See  SxT-OfF,  2. 

CHANGE  OF  VENUE  IN 
FELONY. 

See  VsMus,  1,  2. 


COGNOVIT. 
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CHARGE  ON  BENEFICE. 

See  Ejectment,  3. 

1.  A  warrant  of  attorney,  the  de- 
feazance  to  which  recites  that  it  is 
given  to  secure  the  payment  of  an 
annuity,  and  authorizes  the  plaintiff 
to  issue  a  fi.  fa.  de  bonis  ecclesias- 
ticis  for  arrears,  but  does  not  state 
that  it  is  gvoen  for  the  purpose  of 
charts  the  defendant's  ecclesiastical 
lioingf  IS  valid,  tliough  it  refer  to 
the  annuity  deed  of  the  same  date 
in  which  that  object  is  distinetly 
avowed.  CoUbrooke  v.  Layton. 

Page  375 

CHARTER. 

1.  Operation  as  a  statute,  of  a  char- 
ter granted  in  parliament.    302,  n. 

CHEQUE. 

See  Bill  and  Note,  4,  5.— Evi- 
dence, 2. 

CHILD. 

1.  Whether  designating  an  indivi* 
dual  or  a  class.  667 

CHURCHWARDEN. 

See  Evidence,  9. 

CLERGYMAN,  98. 

See  Charge  on  Benefice,  1. — 
Non-residence,  1. 

CLERK»  201^  2S5. 


COAL  MINES. 
1.  Ratability  of. 


188 


COGNOVIT. 

I.    Ejf€Ctcf. 

1.  In  assumpsit  by  A.  and  B.  his 
wife,  and  C.  against  D.^  a  cognovit 
by  D.  admits  that  the  wife  is  in« 
terested  and  that  she  is  properly 
joined;  and  A,^  B.  and  C.  may  join 
in  an  action  against  E.  upon  a  spe- 
cial promise  to  pay  the  debt  or 
render  D.,  in  consideration  of  an 


79«       CONSPIRACY. 

agreement  by  A,^  B,  and  C.  to  for- 
bear proceedings  upon  the  cognovit. 
Nurse  and  others  v.  Wills,  Page  765 

COMMITMENT. 
See  Justices^  6,  7. 

COMPANY. 
See  Corporations,  1. 

COMPENSATION,  404,  548. 

COMPOUNDING  MISDE- 
MEANOR. 

1.  A  promissory  note  given  by  a 
defendant  in  prison,  after  convic- 
tion for  a  misdemeanor  and  before 
sentence,  in  pursuance  of  a  recom- 
mendation of  the  Court  to  compro- 
mise, is  valid,  although  the  Court 
is  not  apprized  of  the  terms  of  the 
compromise^  and  although  the  costs 
of  the  prosecution  are  included  in 
the  note.  Kirk  v.  Strickwood,  275 

COMPROMISE,  275. 

See  Bill  and  Note,  £ — Compound- 
unQ  Misdemeanor,  1. 

COMPUTATION  OF  TIME. 
See  Appeal,  5 — Bankrupt,  3. 

CONCERTED  ACT  OF  BANK- 
RUPTCY. 

See  Bankrupt,  5. 

CONCERTED  COMMISSION. 

See  Bankrupt,  5. 

CONFIDENTIAL  COMMUNI- 
CATION. 

See  LiBSL,  2. 

CONSIDERATION. 
See  Assumpsit,  II. 

CONSPIRACY,  7S,  81. 

1.  Indictment  against  B.  and  C 
for  conspiring  to  extort  money 
from  the  prosecutor  A.,  by  means 


COPYHOLD. 

of  a  charge  of  forgery,  in  which 
indictment  a  letter  written  by  JB. 
in  execution  of  the  conspiracy,  and 
charging  A.  with  the  forgery  of  a 
cheque  on  C.'s  banker,  is  set  oat. 
The  letter  was  given  in  evidence, 
as  were  also  conversations  referring 
to  the  cheque  alleged  to  have  been 
forged :  Held,  that  the  prosecutor 
was  not  bound  to  produce  the 
cheque,  though  it  apoeared  that 
such  cheque  was  actually  in  exist- 
ence.    Rex  V.  Ford  and  Aldridge, 

Page  776 

CONSTABLE. 

See  Officer,  1. 

CONSTRUCTION. 

I.  Of  Statute. 
See  Statute. 

II.  Of  Deeds. 
See  Evidence,  14. 

III.  Of  Licence  to  Work  Mines. 
jS'ee  Licence,  1. 

IV.  Of  Wills. 
See  Will,  1,  2,  3. 

CONSTRUCTIVE  SERVICE, 

206. 

CONTRACT. 
See  Action,  1,  2,  8. — Ship,  1. 

CONTRADICTION  OF  WIT- 

NESS. 

1.  By  party  calling  him.  30 

CONVICTION. 

See  Forcible  Entry^  1. 

COPYHOLD. 
I.  Cuitomart/  Courts 

1.  Customary  court  dkUfiguished 
from  court  baron.  59S,  n. 

II.  Admittance. 

2.  A,j  for  a  valuable  consideratibn 
paid  by  B.,  surrenders  to  such 
uses  as  B.  shall  appoint,  and  in  de- 


CORPORATION. 

fault  of  appointment  to  B.  in  fee : 
B,  appoints  to  C.  Semble^  that  the 
lord  is  bound  to  admit  C.  without 
requiring  the  previous  admittance 
of  B.  Rex  V.  The  Lord  of  the 
Manor  of  Oundle.*  Page  5^7 

III.  Surrender. 

3.  When  a  copyhold  is  surrendered 
out  of  court  by  deed,  the  copy  of 
court  roll  is  still  evidence  of  the 
surrender,  although  48  Geo.  3,  c. 
149,  requires  that  in  such  cases  the 
deed  of  surrender  or  memorandum 
thereof  shall  be  stamped,  and  not 
the  copy  of  court  roll.  Doe  d. 
Hawthorn  v.  Mee.  424 

IV.  Devise. 

4.  A  copyhold  is  surrendered  to 
the  use  of  ^.  for  life,  remainder  to 
such  person  or  persons,  and  for 
such  estate  or  estates,  as  j4.  shall 
appoint  by  will,  executed  in  the 
presence  of  and  attested  by  three 
witnesses:  remainder,  in  default  of 
such  appointment,  to  the  use  of  A, 
in  fee.  After  the  passing  of  55 
Geo.  3,  c.  192,  A.  devises  toB,  by 
a  will  executed  in  the  presence  of 
two  witnesses  only :  Held,  a  good 
devise  of  the  remainder  in  fee,  and 
that  the  want  of  a  surrender  to  the 
use  of  this  will  was  aided  by  the 
statute.    Doe  d.  Hickman  v.  Hick- 

780 


man. 


CORPORATION. 


1.  Liability  of. 

1.  Where  an  act  incorporating  a 
company  directs  that  actions  in  re- 
spect of  claims  upon  the  company 
shall  be  brought  against  the  trea- 
surer, but  that  his  effects  shall  not 
be  taken  in  execution,  a  mandamus 
.will  issue  to  the  directors,  &c.  of 
tlie  company,  commanding  them  to 
pay  money,  recovered  in  such  an 
action.  Rex  v.  St.  Katharine  Dock 

,    Cdmpany.  121 

^  Vide  S,C.fQ9t,  yd  m. 


CORPORATION.     793 

II.  Powers  qf^  haw  exercised. 

2.  Certain  select  members  of  a  cor- 
poration, called  directors  and  acting 
guardians,  are  empowered  to  exe- 
cute deeds  under  the  seal  of  the 
corporation.  A  deed  executed  un- 
der such  power,  must  be  expressed 
to  be  made  by  the  corporation  and 
not  by  the  select  body.  Bex  v. 
Haughley.  Page  525 

3.  Held,  that  the  directors  of  an 
incorporated  manufacturing  com- 
pany, having  the  legal  custody  of 
the  corporate  seal,  are  authorized 
to  affix  it  to  an  indenture  granting 
an  annuity,  by  way  of  retiring  pen- 
sion, to  an  officer  of  the  company 
in  consideration  of  past  services, 
and  subject  to  a  proviso  restricting 
the  grantee  from  manufacturing  or 
assisting  in  the  manufacture  of  the 
particular  article.  Clarke  v.  ImpC' 
rial  Gas  Light  Company.  228 

4.  Held  also,  that  where  the  char- 
ter of  incorporation  requires  the 
assent  of  the  corporate  body,  con- 
vened in  a  particular  manner,  to 
the  affixing  of  the  corporate  seal 
by  the  directors,  it  lies  upon  the 
corporate  body  impugning  the  au- 
thority of  the  directors,  repudiating 
their  act  in  affixing  the  seal,  and 
disclaiming  the  contract,  to  shew 
that  no  such  assent  was  formally 
given.  Ibid. 

III.  Bye-lavis. 

5.  Where  a  charter  of  incorporation 
authorizes  the  corporators  to  elect 
a  master  de  seipsis,  a  bye-law  nar- 
rowing the  body  of  electors  is  valid* 
Rex  v.  Attwood.  286 

6.  The  existence  of  such  a  bye- 
law  may,  without  the  intervention 
of  a  jury,  be  judicially  inferred 
from  an  ancient  usage  for  the  elec- 
tion to  be  so  conducted.  Ibid. 

7.  Though  the  bye-law  would  be 
void  if  it  also  lessened  the  number 
of  persons  eligible  to  the  office, 
such  a  vice  in  the  presumed  bye- 
law  will  not  be  inferred  from  the 
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circttraatance  of  the  eleoftion  by  the 
limited  body  having  almost  uni- 
foTmly  fallen  upon  numbers  of  the 
limited  bo4y*  PQg€  ^8G 

8,  Nor  will  the  Court,  on  that 
ground,  give  leave  to  file  an  infor- 
mation in  the  nature  of  i^  quo  war- 
ranto, iiur  the  purpose  of  inves- 
Mgating  the  title  of  a  master  elated 
agireeably  to  such  usage.         Ibid. 

9.  It  is  no  ground  for  refusing  a 
mandamus  to  admit  a  party  to  an 
office  to  which  he  has  been  dbcted, 
that  to  a  similar  mandsMCQus  granted 
in  respe^  of  a  fcurpaer  election 
of  the  same  party  a  returp  was 
m^fde,  showing  an  excuse  valid  in 
point  of  law  for  not  admitting  him. 
MfCX  V.  Miiffor  ofLmdmn         287 

IV.  Incompatible  Qjfice$. 

^7td  see  113. 

](X  A  statute  divecto  the  payment 
of  county  assessments  to  a  person 
to  be  appointed  by  the  justices 
eounty  treasurer,  he  first  giving 
sufficient  security  to  the  justices 
to  be  accountable  to  tkem  for  the 
moMeys  which  he  shaH  so  receive. 
The  giving  of  the  secuvity  is  not 
a  eondition  precedent  to  the  vesting 
of  the  office  of  treasurer  in  the 
person  so  ajqpointed,  or  to  his  lia- 
bility to  aecouBl.  Rex  v.  Pattteen, 

612 

11.  An  office  of  which  the  salary 
is  to  be  fixed,  and  the  accounts 
audited  by  certain  justices,  cannot 
be  held  by  one  of  sucb  justices. 

Ibid. 

12.  All  idderman  elected  by  the 
whole  corporate  body  does  not 
"Vacale  hh  office  by  the  aeceptanoe 
of  an  iiicompatiUe  office  eonibrved 
upon  hiu  by  a  select  body.     Md. 

IS.  such  second  appomtment  is  void, 
eemble.  Ibid. 

14.  A  pablic  officer  cannot  vacate 
bis  office  by  accepting  an  incom- 
patible offic^.  Ibid. 

15.  Untess  the  first  be  an  office 
which  he  might  have  determined 
by  his  own  act.  Ibid. 


COUNTY. 

16.  Or  an  office  which  be  might 
have  surrendered  to  tbejparty  ap- 
pointing to  the  second  ofloce. 

n.  Or  an  office  from  which  he 
miffht  have  been  amoved  by  or 
with  the  concurrence  of  the  party 
appointing  to  such  second  office. 

Ibid. 

COSTS. 

jfteATToaxsT,  VI. 

I.  Upon  Arrest  without  Cause. 

1.  A  plaintiiOT  arresting  a  defeodant 
under  s^  misappre&nsion  of  a 
doubtfiil  point  of  law,  is  not  liable 
to  pay  his  costs  under  43  Geo.  3, 
c.  46,  s.  3.    Stmrin  v.  Taylor.   250 

II.  Upon  setting  aude  WarraifU  qf 
Attorney. 

9«  A  nde  to  aet  aside  a  warrant  of 
attorney,  aa  given  upon  aa  Ulegal 
consideration,  is  in  Ae  mitufe  of 
an  application  to  set  aside  pvoceed- 
inos  for  irregularity^  saas  toen- 
tiue  the  party  succesafidly  resisdng 
it  to  the  costs  of  the  application. 

Ihid. 

III.  Upemnew  Trial* 

3l  The  rule  as  to  the  payasent  of 
costs  cm  a  motion  lot  a  new  trial 
is  theisuae  ia  principle,  in  eriraiaal 
and  civil  cases.  Rex  v.  jPomI  smd 
Aldridge.  776 

4.  Where  a  judge  left  aa  a  question 
for  the  jury,  a  point  which,  upon 
the  evidence,  could  only  be  deter-* 
mined  one  way,  and  the  jury  fiiund 
a  verdict  against  the  evidence,  the 
Court  refiised  to  grant  a  new  tiia] 
otherwise  than  unon  payment  of 
costs.    Doe  V.  Piiek  385 

COUNTER  AFFIDAVIT,  316. 

COUNTY. 

And  see  118. 

h  fesse  ComiMus^ 

See  61. 


CRIMINAI4  INFORMATION. 

II,  CocmMst  Cowrie 

1.  Jurisdicdon  of  Court.     Page  969 
d.  Ap^arance  in,  by  attorney.    5971 

3,  JudgrIQe^t  given  in  a  Qpuiity  Court 
is  not  conclusive.  120 

4,  The  existence  pf  the  facts  neces- 
sary to  the  r^gi^ity  of  such 
Judgment  is  a  question  for  the 
jury,  althoiuh  a  motion  made  in 
the  County  Court  to  set  it  aside  for 
irregularity  has  been  dismissed. 
Thompson  v.  Biaekhigist.  266 

5,  HeUx  ^^^  ^  attorney's  bill  for 
business  done  in  the  County  Court 
is  taxable.  WatnUey  Gent  one  ^c. 
V.  Nicioliifmx  855 

III.  Coimiyi  f^f^ie. 
See  Quo  Wai^&antq. 

COUNTY  PALATINE. 

1.  Authority  of  Count  to  create 
borougl^a,  108,  (c) 

COURT  BARON. 

1.  Distinction  between  the  court  of 
the  firee8iutors,(Freeholders'Couxt, 
or  Court  Baron,)  and  the  court 
of  the  copyholders  (customary 
CqwI.)  ^^  n. 

COURT  ^OIU  4«4. 

I.  For  what  purposes  evidence. 
See  CoPYOQLp,  9. 

COVENANT,  e,  182,  443. 

CRIMINAL  INFORMATION. 

1.  {je^Y0  to  file  a  criminal  inform- 
ation for  a  libel  should  be  ap- 
plied for  in  a  reasonable  time, 
Defbre  the  expiration  of  the  second 
term,  afler  the  publication  of  it 
came  to  the  knowledge  of  the  pro- 
s^oiitox  early  enough  to  enable  nim 
to  move  within  that  period.  Rex 
V.  JoUie  and  another,  483 

2.  The  application  should  be  made 
within  a  reasonable  time  against 
any  public  officer.  486,  n. 
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3.  {n^^aii^soflibelthe^mputiktionis 
to  be  mude  from  t))e  tune  when 
proseci^tpr  was  apprised  of  the 
libels  an4  not  frava  the  perio4  of 
publii^ation^  P<^  485,  n. 

4*  A  FuJe  nisi  for  a  criminal  inform- 
i^tion  will  Qpt  b^  granted  where 
9  foriiD^F  rul^  for  tl^  s^nie  matter 
Ugainst  the  ^m^  defendant  has 
been  discharged,  although  the  se- 
cond motion  is  made  upon  addi- 
tional affidavits.    Rexv^Swithson. 

175 

CROWN  PAPER. 
Sige  Mavpamus^  4. 

^     CUSTOMARY  COURT. 
See  Court  Baron,  1. 

DEATH,  lai. 
And  see  Abatement^  1,  2, 

DEBT,  ACTION  QF, 
See  Debtor,  1,  S« 

DEBTOR  AND  CREDITOR. 

1.  Judgment  (in  debt)  deferred  be- 
cause pledge  not  returned  to  bor- 
rower. 45,  n. 

2.  Action  of  debt  niaintaii\able,  not- 
withstanding loss  of  pledge,  unless 
otherwise  stipulated.  45,  n. 

3.  Losa  of  pledge  to  be  boBne  by 
debtor.  45 

4.  A,  a.  oiedifeov  of  A,,  employs 
A,  to  repair  a  carriage,  undertak- 
ing to  pay  veady  aioney  for  the 
vepaiva.  B,  cannot,  upon  oieving 
to  set  off  an  adaquete  portion  of 
Ae  debt,  require  the  delivery  of 
the  carriage  without  payment  of 
the  repairs.    Clarke  v.  FeU.     244 

5.  And  if  A.  become  bankrupt, 
either  before  or  after  the  comple- 
tion of  the  r?iHurS|  his  assignees  may 
refuse  to  deliver  up  the  carriage 
until  payment  of  the  amount  of  the 
repairs,^  it  not  being,  for  this  pur- 
pose, a  case  of  mutual  credit. 

Ibid. 
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C),  A  count  in  assumpsit,  stating  a 
promise  to  pay  a  sum  of  money  to 
the  plaintiff,  without  alleging  to 
whom  the  promise  was  made,  is 
insufficient.  Price  v.  Easton. 

Page  303 

7.  Unless  the  statement  of  the  pro- 
mise is  preceded  by  the  statement 
of  an  agreement  between  the  par- 
ties,    ^urse  V.  Wills.  765 

8.  An  arrangement  between  A,  and 
JB.,  who  is  indebted  to  C,  that 
A,  shall  take  upon  himself  j^.'s 
debt  to  C.  is  not  binding,  and  gives 
no  cause  of  action  toC.  against  j?., 
unless  C.  be  a  party  to  the  arrange- 
ment. Ibtd, 

11.  Marshalling  Payments, 

9.  Payment  of  money  by  debtor  to 
creditor  on  account  generally,  will 
primd  facie  operate  in  discharge 
of  the  earlier  part  of  the  account. 
fVilson  V.  Hirst.  738 

1 0.  But  such  mode  of  payment  is  not 
conclusive ;  and  evidence  may  be 
adduced  to  exclude  the  application 
of  the  rule.  Ibid. 

DEED. 

I.  Execution  of. 
And  see  Apprentice,  I. 

1.  A  deed  is  well  executed  by  an 
illiterate  man,  if  it  be  signed  by  a 
third  person  at  his  request  and  in 
his  presence.  Rex  v.  Inhabitants  of 
Longnor.  576 

2.  It  IS  not  necessary  that  the  deed 
should  have  been  previously  read 
over  to  him,  unless  he  required  it. 

Ibid. 

II.  Deposit  of  Deeds. 
See  Attorney,  6,  7. 

DEFAMATION. 

1.  On  motion  in  arrest  of  judg- 
ment the  words  "  you  robbed 
White,*'  held  to  be  sufficient  to 
sustain  the  verdict  without  a  col- 
loquium,   showing    the   sense  in 


DEVISE. 

which  the  word  *'  robbed "  was 
used.  Tomlinsony  Gent,  one  Src» 
V.  Brittlebank.  Page  4t55 

DEMURRER,  485. 

DEPOSIT. 

I.  Of  Deeds. 

See  Attorney,  6,  7. 

II.  Of  Money. 
SeeSaiFf  1. 

DESTRUCTION  OF  PAWN  BY 
FIRE,  35. 

See  Pawnbroker,  4. 

DETINUE. 

I.  Declaration  in. 

See  Amendment,  1. 

II.  Process  of  Execution  in. 

I  1.  By  distringas  ad  deliberandum. 

267^  n. 

DEVISE. 

See  Copyhold,  IV. — Will,  I.  II. 

I.  Devisable  Interest,  167. 

1.  Right  of  action,  not  devisable.  85, 

170,  n. 

2.  Whether  right  of  entry  devisable. 
Qu.  85,  170,  n. 

3.  Possibility  coupled  with  an  in- 
terest, why  devisable.  171,  n. 

II.  Devised  Estate^  when  vested. 

4.  Estate  vests  in  devisee  before 
entry.  167,  n. 

III.  Quantity  of  Estate  devised. 

5.  A.  devises  to  B.  and  his  heirs, 
*'  But  to  permit  my  daughter,  C, 
not  only  to  receive  the  rents  and 
profits  to  her  own  use,  or  to  sell 
or  mortgage  any  part  thereof,  but 
also  to  settle  on  any  husband  she 
mav  take,  subject  to  his  being  liable 
to  impeachment  for  waste  or  non- 
residence,  or  neglecting  necessary 
repairs;  but  should  my  daughter 
have  a  child,  I  devise  it  to  the  use 


DISCONTINUANCE. 

of  such  child  from  and  afler  my 
daughter's  decease,  with  maintain- 
ance  in  the  meantime,"  with  re- 
mainders over  *'  should  none  of 
these  cases  happen ;"  adding,  that 
he  did  not  wish  to  restram  his 
daughter  as  a  tenant  for  life,  but 
that  in  case  of  misconduct  amongst 
the  remainder-men,  she  might  in 
a  certain  mode  set  aside  such  re- 
mainder-men by  her  will : — Held, 
that  C.  took  an  estate  tail.  Doe  d, 
Jones  T.  Davies,  Page  654 

DILAPIDATION,  415. 
And  see  Case,  2, 

DISAGREEMENT  TO  AN 
ESTATE,  173,  n.,  174,  n. 

DISCLAIMER. 

See  173,  n.,  228. 

I.  Of  Authority. 
See  Tender. 

II.  Of  Tenancy. 
See  1 74,  n. 

DISCONTINUANCE. 
I.  Of  Estate  Tail. 

1.  Nature  of  discontinuance.       143 

2.  Tortious  character  of  estate  ac- 
quired thereby.  143,  n. 

3.  Possession  necessary  to  creation 
thereof.  144,  n. 

4.  Cannot  be  by  grant.  145,  n. 

5.  Livery  necessary  thereto.  148,  n. 

6.  Defined.  149,  n. 

7.  Estate  tail  discontinued  by  lease 
for  life  made  by  tenant  in  tail  and 
reversioner  in  fee.  155,  n. 

8.  Lands  staad  Kmited  to  A,  for 
600  years,  remainder  to  B.  in  tail, 

'  remainder  to  C.  in  tail,  reversion 
to  B,  in  fee.    B.  levies  a  fine  with 

'  p^oolitniatient  to  the  use  of  him- 
self in  fee ;— Held,  that  although 

'  the'estoie  for  years  of  A*  conti- 

'  imes,'  the  estate  o£B.  is  disconti- 
nued Iquare  barred],  and  the  re- 
'maiilder  in  ttai  to  C  divested. 
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Doe  d.  Cooper  v.  Finch  and  others. 

Page  ISO* 

9.  B.  dies  without  issue,  having, 
after  the  fine,  devised  to  /.  S.  for 
the  life  of  C,  remainder  to  D.  (the 
son  of  C.)  for  life.  C.  enters  and 
suffers  a  recovery,  having  sur- 
vived B.  five  years,  and  having 
afler  the  recovery  devised  to  D. 
(his  heir  in  tail)  for  life,  dies.  D. 
enters. 

Conceded  that  C.  was  not  remitted, 
and  that  his  recovery  was  void : 

Held,  that  D.  was  not  remitted. 

Semble,  that  the  reversion  in  fee  of 
B.  was  devisable,  notwithstanding 
the  discontinuance.    Sed  qucere. 

Ibid. 

DISHONOUR  OF  BILLS  OF 
EXCHANGE,  433. 

See  Bills  and  Notes,  3. 

DISPATCHES,  335. 
See  East  India  Company,  I. 

DISPENSING  MEDICINES,  413. 
See  Physician,  1,  2. 

DISSEISIN. 

1.  By  entry  of  devisee  of  tenant  for 
life.  147,  n. 

2.  Defined.  149,  n. 

DISTINCT  AND  SEPARATE 
BUILDING,  47. 

See  Settlement,  14. 

DISTRESS. 

I.  For  Poor-rate. 

1.  The  application  under  41  Geo.  3, 
c.  23,  s.  8,  to  refund  money  ob- 
tained by  a  wrongful  distress  for 

*  The  special  case  bavtng  been  turned 
into  a  special  verdict,  a  writ  of  error  was 
brought,  which  was  compromised  by  the 
lessor  of  the  defendant  iu  error's  paying  a 
small  snm  to  the  plaintiff  in  error,  and  his 
costs,  in  consideration  of  the  eztingoishment 
of  the  claim. 
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poor-rates,  can  be  made  only  at 
the  same  sessions  at  which  the  rate 
is  reduced  and  amended.  Rex  v. 
Juiticei  of  St»  Peters  Liberty^ 
York.  Page  108 

2.  An  action  for  an  unreasonable 
and  excessive  distress  for  poor- 
rates  alleged  and  pretended  to  be 
due,  is  properly  laid  in  aise. 
Sturch  V.  Clarke,  671 

3.  In  such  an  action  malice  need  not 
be  proved.  Ibid, 

II.  For  Rent. 
See  Lahdlord,  IV. 

4.  After  a  distress  for  rent,  the 
tenant,  being  arrested,  goes  to  gaol, 
and  before  the  goods  are  sold, 
petitions  the  Insolvent  Debtors' 
Court  for  his  discharge.  The 
landlord  is  entitled  to  the  whole  of 
the  arrears  due,  and  is  not  re- 
stricted to  one  year's  rent.  JVray, 
assignee^  %c,  of  CaHon  v.  Earl 
EgremoiU*  188 

DISTRINGAS. 

I.  Ad  Satisfaciendum* 

1.  The  common  law  process  of  exe- 
cution. 266,  n. 

II.  Ad  Deliberandum* 
See  Detinue,  II. 

EAST  INDIA  COMPANY. 

I.  In  its  Political  Character. 

1.  Dispatches,  modes  of  originating. 

340—347 
power  of  rescinding.   346 — 

350 
whether  made  with  refer- 


2. 


3.  — 

ence  to  a  political  object.  348 

—351 
4«  —..  appeal  to  privy  council  in 

respect  of.  345,  347 

5.  -^«  refusal  to  transmit.         349 

6.  —  refusal  of  application  to  sus* 

pend  issuing  of  mandamus  to 
give  time  to  appeal.  S59t 

7.  Where  the  Directors  of  the  East 
India  Company  transmit  to  tbe 
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Board  of  Control  a  dispatch  headed 
"  Political  Department,**  and  upon 
alterations  being  introduced  by  the 
Board,  discuss  those  altierations 
upon  the  merits,  without  asserting 
that  the  matter  of  the  dispatch  is 
not  connected  with  the  civil  or 
military  government  or  the  reve- 
nues of  India,  the  Directors  can- 
not refuse  to  transmit  such  altered 
dispatch  to  India,  either  on  the 
ground  that  the  matter  of  such 
aispatch  is  purely  commerdal. 
Rex  V.  Court  of  Directors  of  the 
Eas^  India  Con^MtHif*  Page  335 
8.  Or  on  the  ground  that  the  board 
of  Control  may  itself  originate  a 
dispatch  in  the  form  to  which  the 
particular  dispatch  has  been  alter- 
ed, and  that  they  have  rescinded 
the  resolution  upOA  which  the  ori- 
ginal dispatch  was  framed.     Und, 

II.  In  its  ComnwrciiU  Character* 
See  SHtfi  L 

EJECTMENT. 
I.  Tttle  of  Lessor  of  Plamtiff. 

1.  A  right  of  re-entry  acquired  by 
an  omission  to  repair  three  months 
afler  notice,  is  suspended,  but  not 
Waived,  by  an  agreement  to  allow 
the  tenant  further  time  to  repair. 
Doe  d.  Rankin  v.  Bfindky.  1 

%,  Nor  is  it  waived  by  the  accept* 
ance  of  rent  accruing  dttd  before 
the  expiration  of  the  three  months. 

tbU. 

3.  Ejectment  may  be  tnaintAlned 
upon  a  term  duly  created,  but 
assigned  to  the  lessor  of  the  plain- 
tiff by  a  deed  defective  under  the 
statute  of  13  Eliz.  c.  20i  Doe  A. 
Moore  and  others  v.  Ramsden,  489 

II.  Defence* 

4«  It  is  no  defence  at  nisi  prius  that 
in  ejectment  the  declaration  was 
irregularly  served  j-^as  where  it 
was  served  after  the  term — io  a 
case  not  within  1  IViU*  4,.  c.  70, 
s«96.  Doed^Rankhir.Brindleff*  1 


ESTATE. 

5«  A,  haviiiji  received  the  profits 
of  land  after  his  marriage*  dies, 
leaving  by  his  wife  B.  a  son  C. 
B.  enters  and  enjoys  the  land  more 
than  fifty  years,  and  by  her  will,  in 
which  she  declares  dbat  the  pro- 
perty had  descended  to  her  from 
her  mother,  devises  it  to  a  son  of 
a  second  husband.  The  posses- 
sion of  B.  is  not  necessarily  ad- 
verse to  R  Doc  d*  Roffey  v.  Hat- 
borough.  Page  i22 

6.  Declarations  made  bv  the  widow, 
before  the  time  of  making  her  will, 
that  ^.'s  son  would  have  the  estate 
after  her  death,  are  admissible  as 
evidence  that  A.*s  possession  was 
in  his  own  right ;  and  declarations 
in  the  will  are  inadmissible  to  shew 
that  the  property  had  descended  to 
the  testatrix.  Ibid. 

ELECTION,  286. 

See  CoRPORATioK,  5,  6,  7,  8,  9. — 
Mahdakds,  ft. — Wiu,  2. 

L  By  select  body.  302 

EMBEZZLEMENT,  202. 
See  Indicthbnt,  1, 2. 

ENTRY. 

See  Devise,  2. — Ejectment,  1,  2. — 
Fine,  2. — Foeciblb  Entry,  1,  2. 
— ^Landlord,  2. 

1.  Necessary  to  determine  freehold 
interest.  446,  (6) 

ERROR. 

See  Sheriff^  1,  2. 

ESTATE. 

1.  Disclaimer  of  tenure.         174,  n. 

2.  Disagreement  to  an  estate.    lind. 

3.  Distmction  between  discontinu- 
ance of  estate  tail,  and  bar  of  de- 
scent to  issue  in  tail.  179,  n. 

4.  Distinction  between  divesting  and 
discontinuance,  90,  141,  n.,  178,  n. 

3,  Possibility  coupled  with  an  inte- 
rest^ how  to  be  understood.  17I9  n. 


2. 


EVIDENCE.         799 

ESTATE  TAIL. 
I.  Creation  of. 
See  Devise,  1. 

IL  Alienation. 
See  Discontinuance,  paswn. 

1.  Alienation  by  entailee,  permitted 
at  common  law,  post  prolem 
suscitatara.    Page  67 1  160,  n. 

prohibited    by  statute    de 

donis,  tempore  Edw.  I. 

161,  n. 
S.  ~—  restored  by  the  judges,  tem- 
pore Edm.  IV.  Ibid. 

ESTOPPEL. 

1.  Contingent  interest,  where  bound 
by  matter  of  estoppel.         171,  n. 

2.  Defendant,  where  concluded  by 
payment  of  money  into  Court,  449 

EVIDENCE. 

See  Executor,  1. — Justices,  5. 
I.  Ptdflic  Documents,  Admissibility  of. 

1.  Land-tax  assessments  are' not  evi- 
dence of  seisin  where  it  is  shewn 
to  be  usual  to  retain  the  names  of 
deceased  proprietors  on  the  books 
until  the  estate  is  sold  to  a  differ- 
ent family.  Doe  d.  Stansbury  v. 
Arkwright,  731 

II.  Private   Writings,  Necessiiy  of 
producing: 

2.  Indictment  against  B.  and  C. 
for  conspiring  to  extort  money 
from  the  prosecutor  A.  by  means 
of  a  charge  of  forgery,  in  which 
indictment  a  letter  written  by  B. 
in  execution  of  the  conspuracy,  and 
charging  A.  with  the  forgery  of  a 
cheque  on  C.*s  bankers,  is  set  out. 
The  letter  was  given  in  evidence, 
and  also  conversations  proved  re- 
ferring to  the  cheque  all^^  to 
have  been  forged:— Held,  that  the 

Srosecutor  was  not  bound  to  pro- 
uce  the  cheque,  though  it  ap- 
peared that  such  cheque  actually 
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existed.   Rex  v.  Ford  and  Aldridge. 

Page  77G 

III.  Examination  of  Witnesses, 

3.  Upon  an  issue  whether  plaintiff 
was  interested  in  goods  destroyed 
by  fire,  if  a  witness  called  by  the 
plaintiflf  state  that  invoices  of  the 
goods  and  letters  of  advice,  pur- 

g)rting  to  be  written  by  him  at 
dinburgh,  were  &bricated  in 
London  afler  the  fire,  by  the  plain- 
tifTs  direction,  it  is  competent  to 
the  plaintiff  to  call  other  witnesses 
to  disprove  the  alleged  fabrication 
and  snew  the  genuineness  of  the 
documents.  Friedlander  v.  London 
Assurance  Company.  30 

4.  Under  an  issue  upon  plene  ad- 
ministravit,  the  executor  is  not 
concluded  by  the  amount  of  assets 
in  the  inventory  exhibited  to  the 
ecclesiastical  onicer.  Steam  v. 
Mills  and  Wright,  Executor  and 
Executrix  of  Wright.  436 

IV.  Estoppel 

5.  Semhle,  that  payment  of  money 
into  court  upon  an  indebitatus 
count  for  work  and  labour,  where 
there  has  been  but  one  transaction 
between  the  parties^  admits  the 
authority  of  the  agent  by  whom 
the  work  was  ordered,  and  that 
payment  of  money  into  court  on  a 
count  which  states  a  special  con- 
tract, admits  that  contract.  Meager 
v.  Smith.      •  449 

6.  But  payment  generally  on  the  in- 
debitatus counts,  does  not  admit 
the  causes  of  action,  notwithstand- 
ing the  late  Rule  of  Court  directing 
the  particulars  to  be  annexed  to  the 
record.  Ibid. 

V.  Admissilnlity  of  parol  Testimony. 

7.  If  one  party  prove  a  contract, 
without  its  appearing  either  upon 
the  examination  in  chief,  or  upon 
cross-examination,  that  the  con- 
tract was    reduced    into  writing, 

.  and  the  adverse  party  proves  that 


EVIDENCE. 

the  contract  toas  reduced  into 
writing,  it  is  incumbent  upon  such 
adverse  party  to  produce  or  to 
procure  the  production  of  the 
written  instrument.  Rex  v.  The 
Inhabitants  of  Padstato.         Page  9 

VI.    Admissions,  xchere  recekable  as 
Evidence  of  the  facts  admitted. 

8.  A  letter  written  before  action 
brought,  but  with  reference  to  the 
subject  in  dispute,  by  a  person 
who  is  aflerwards  the  defendant's 
attorney  on  the  record,  cannot  be 
read  as  evidence  of  a  fact  admitted 
in  such  letter  without  further  proof 
of  authority  to  make  such  admis- 
sion. Wagstaffand  another  v.  WU" 
son.  4 

9.  Acting  as  churchwarden,  prim& 
facie  evidence  of  legal  appoint- 
ment.    Rex  V.  Mitchell.       240,  n. 

10.  Admissibility  of  entries  by  prin- 
cipal, to  charge  surety.        204,  n. 

11.  Books  of  incorporated  company 
made  evidence  between  members 
of  corporation.  2 1 6 

12.  Admissions  by  the  under-she- 
rifT,  not  accompanying  an  act  done 
in  his  official  character,  held  not 
receivable  in  evidence  to  charge 
the  sheriff.  Snowball^  qui  tam,  v. 
Goodricke.  234 

13.  Declarations  of  bailiff,  where  ad- 
missible against  sheriff.       236,  n. 

VII.  Degree  of  Evidence. 

14.  Grant  (before  1209)  «  of  that 
pasture  which  is  called  Brandwood, 
to  feed  their  animals,"  and  that 
the  grantees  should  "  have  in  that 
pasture  100  cows."  By  deed  of 
25  Edw.  3,  the  owner  of  the  fee 
granted  all  his  right,  and  that  it 
should  be  lawful  for  the  grantees 
'*  to  inclose  the  said  pasture  and 
to  reduce  it  to  cultivation,  or  to 
make  any  other  profit  thereof:" — 
Held,  that  the  grantees  were  to  be 
presumed  to  have  been  in  posses- 
sion at  the  time  of  the  second 
grant,  and  that  it  operated  as  a 


EXECUTION  OF  DEED. 

release  of  the  fee.  Doe  d.  Dearden 
and  others  v.  Maden,  Esq*  Page  5$3 

15.  Upon  a  question  of  boundary, 
ancient  orders  of  sessions,  contain- 
ing statements  respecting  the  ex- 
tent of  a  district  within  the  juris- 
diction of  the  court  of  quarter  ses- 
sions, made  when  no  dispute  as  to 
tlie  boundary  appears  to  have  ex- 
isted, were  held  to  be  admissible 
in  evidence.  Duke  of  Newcastle  v. 
Inhabitants  of  Broxtowe.  60 1 

16.  The  mention  in  Domesday  Book 
of  the  town  of  A.  before  the 
enumeration  of  the  hundreds  in 
the  county,  in  inquisitions  taken 
by  jurors  of  the  town  of  A,  upon 
deaths  in  the  castle  of  ^.,  and  a 
charter  erecting  the  town  of  A, 
into  a  county  of  itself,  with  a  spe- 
cial exception  of  the  castle  of  A., 
do  not  necessarily  lead  to  the  con- 
clusion that  the  castle  of  A,  is  not 
within  one  of  the  himdreds  in  the 
county.  Ibid. 

17.  And  a  judge  is  authorized  to 
direct  a  jury  to  give  great  weight 
to  evidence  of  reputation  tending 
to  negative  such  a  conclusion.  Ibid. 

18.  Declarations  made  by  the  widow 
of  A.  before  the  time  of  making 
her  will,  that  A.'s  son  would  have 
the  estate  after  her  death,  are  ad- 
missible as  evidence  against  per- 
sons claiming  under  her  that  ^.'s 
possession  was  in  his  own  right ; 
and  declarations  in  the  will  are 
inadmissible  to  shew  that  the  pro- 
perty had  descended  to  testatrix. 
Doe  d.  Roffey  v.  Harbrough.     422 

VIII.  Relaxation  of  Rules  of  Evidence, 

19.  It  is  no  ground  for  departing 
from  the  rules  of  evidence  tnat  by 
adhering  to  them  the  revenue  may 
by  possibility  be  injured.  Doe  d. 
Hawthorn  v.  Mee.  424 

EXCEPTIVE  HIRING,  21,  462. 
See  Settlement,  7,  8,  9. 

EXECUTION  OF  DEED,  525, 576 
See  Api^bnticb,  1. — Deep,  1,  2. 


EXECUTOR. 
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EXECUTION  OF  OFFICE,  457. 
See  Settlement,  IV. 

EXECUTION  UPON  A  JUDG- 
MENT. 

I.  Form  of, 

1.  At  common  law,  by  distringas  ad 

satisfaciendum.  Page  266,  n. 

S.  By  custom,  by  levari  facias.  266,  ^a) 

3.  In  detinue,  by  distringas  ad  deli- 
berandum. S76,  n. 

II.  Operation  of 

4.  Seizure  under  a  fi.  fa.  is  a  taking 
in  execution  within  6  Geo,  4,  c.  1 6. 

581 

5.  Fi.  fa.  de  bonis  ecclesiasticis,  how 
far  a  continuing  writ.  884 

6.  Execution,   property  seised  in, 
when  divested.  189,(6) 

7.  What  leviable  under  levari  facias, 

267,  (5) 

EXECUTOR  AND  ADMINI- 
STRATOR. 

And  see  Action,  1. 

I.  Where  chargeable  in  respect  of 
Assets, 

1.  Under  an  issue  upon  plene  ad- 
ministravit,  the  executor  is  not 
concluded  by  the  amount  of  assets 
in  the  inventory  exhibited  to  the 
ecclesiastical  officer.  Steam  ▼. 
Mills  and  another.  Executor  and 
Executrix  of  Wright.  436 

2.  Whether  such  inventory  is  pri- 
m&  facie  evidence  of  assets^  qwere, 

.Ibid. 

3.  It  is  not  sufficient  to  charge  an 
executor  with  assets,  to  shew  that 
he  has  acquiesced  in  the  receipt  of 
assets  by  his  co-executor.       Ibid. 

II.  Where  chargeable  personally. 

4.  The  executors  of  a  lessee  are 
chargeable  personally  as  assigns,  for 
such  part  of  the  rent  as  the  occu- 
pation of  the  premises  is  worth. 
Rubery  v.  Stevens  and  another.  182 

5.  But  if  they  do  not  enter  they  are 
S  F 
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suable  only  in  the  detinet^  in  re- 
spect of  any  excess  of  the  rent 
above  the  value.  Page  436 

EXECUTORY  DEVISE,  171,  n. 

EXTRA-PAROCHIAL,  50. 

FELONY. 

1.  In  felony  the  Court  refused  to 
allow  the  defendant  to  enter  a  sug- 
gestion for  changing  the  venue,  on 
the  ground  of  a  prejudice  pervad- 
ing die  county.  Rex,  on  the  prose^ 
cution  o/DaviuZf  v.  Penpraze.  312* 

FEOFFMENT. 
I.  Inddentt  to. 

1.  Possession,  delivery  of,  necessary 
to  feoffment.  146,  n.,  147,  n, 

II.  Operation  of. 

2,  Term  of  years,  operation  of  feofT- 
inent  upon.  147,  n. 

FIERI  FACIAS  DE  BONIS  EC- 
CLESIASTICIS. 

See  Executor,  188. 

FINE.  180. 
See  Discoktinuance,  8. 

1.  Effect  of  fine.  130,  143 

And  see  Discontinuance,  8. 

2.  Avoided  by  entry  without  pre- 
cise words  of  avoidances  referring 
to  the  fine.  657,  (a) 

3.  Necessity  of  ouster  of  adverse  ' 
claimant.  1 5 1 ,  n.  (5 1 ) 

4.  Proclamations*  155,  n.  (57), 

156,  n.  (59),  179,  n.  (a) 

5.  Leading  principles  relating  to  fine 
and  non-claim.  140,  n. 


FORCIBLE  DETAINER. 

1.  Afler  lawful  entry. 

See  Forcible  Entry. 
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*  At  the  Launcestoii  assizes,  1834,  the 
indictee  recovered  60L  damages  against  the 
prosecator,  in  aa  action  for  malicions  prose- 
catloDt 


FRAUDS, 

FORCIBLE  ENTRY, 

1.  A  conviction  for  a  forcible  de- 
tainer under  8  Hen,  6,  c.  9,  must 
shew  an  unlawful  entry  as  well  as  a 
forcible  detainer.  Rex  v.  Robert 
Oakky  and  others.  Page  5H 

2.  Whether  the  holding  over  by  a 
termor,  afler  the  expiration  of  his 
terra^  is  constructively  an  unlawful 
entry  J  quaere.  Ibid. 

FORFEITURE,  443. 
See  MiNE^  1. 

FORGERY. 
See  Evidence,  2. 

FORMEDON. 

I.  In  the  Descender. 

1.  Limitation  of  action  in.        886,  n. 

II.  In  the  Reverter. 

%.  Where  it  lies.  179,  n.» 

FRAUD. 

See  555,  696,  (c). 

I.  Efect  qf. 

1.  Semhle,  a  licence  to  sell  beer, 
although  obtained  bv  fraud,  is  va- 
lid, unless  the  fraud  be  practised 
by  the  party  to  whom  the  licence 
is  granted.    Rex  v.  MinshuU.   277 

FRAUDS,  STATUTE  OF, 
See  Auction,  1. 

FRAUDULENT  CONVEYANCE. 

I.  Penalties,  by  whom  recoverable. 

1.  The  assignees  of  an  insolvent 
are  entitled  to  sue  for  penalties  as 
under  the  13  EUz.  c.  5,  s.  3,  as  the 
parties  grieved  by  a  fraudulent  con- 
veyance of  the  insolvent's  property. 
Butcher  v.  Harrison.  677 

II.  To  what  extent  incurred. 
%.    The    penalty    for   a  fraudulent 

*  Where  formedcm  in  the  c2eMrem{0r  should 
be  read  fonnsdon  ia  the  revfrnr. 


GOOLE. 

eom>eji<mce  of  land,  with  intent  to 
delay,  hinder  or  defraud  creditors, 
is  the  annual  value  onlyi  without 
regard  to  the  consideration  named 
in  the  conveyance,  which  in  the 
case  of  covemms  bonds  is  the  mea- 
sure of  the  penalties  recoverable 
under  this  statute.  Page  677 

FRIENDLY  SOCIETIES,  «52. 
See  Justices,  S, 

GAMING,  191. 

See  New  Triai.,  !• 

1*  Securities  given  upon  gambling 
transactions,  void  in  hands  of  holder 
for  value.  193,  (a) 

GAMING  HOUSE. 

See  Libel,  I. 

GARDEN. 
See  Waste,  1. 

GLEBE  LAND,  415. 
See  Case,  2» 

GOOD  WILL,  404,  548. 
See  Statutes,  1,  2. 

GOOLE. 

1.  Commission  to  set  out  limits  of 
port  of  Goole.  86 

2.  Not  within  the  port  of  Hull.      87 

3.  Liability  of  vessels  loading  at  Goole 
and  going  within  port  of  Hull,  to 
pay  tonnage  duties  to  Hull  Dock 
Company.  95 

4.  Vessel  passing  through  mouth  of 
portofUoole.  100 

5.  Vessels  taking  in  the  whole  or 
part  of  their  cargo  in  the  port  of 
Goole,  and  proceeding  therewith 
to  Hull,  are  liable  to  pay  to  the 
Hull  Dock  Company  tlie  tonnage 
duties  of  2d.  per  ton,  under  42 
Geo.  3,  c.  91,  8.  44.  HvU  Dock 
Company  v.  Priestly.  85 

6.  Vessels  proceeding  to  Hull  from 
a  place  above  Goole,  (as  Leeds,) 
and  not  touching  at  Goole,  but 
merely  passing  uie  entrance  into 
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the  port  of  Goole,  are  not  liable  to 
tonnage  duty.  Page  85 

GRANT. 

1.  What  estates  lie  simpliciter  in 
grant.  169 

S.  No  discontinuance  by  grant.  Ibid. 

3.  Grant  of  annuity  by  directors  of 
corporation.  206 

See  CoaPORATioN,  3. 
GRIMSBY,  86. 

GUARANTEE. 

See  UsuRT,  2. 

HIGHWAY. 

I.  Dedication. 

1.  Dedication  of  a  road  to  the  public, 
not  to  be  presumed  against  rever- 
sioner. 13 

II.  Diversion. 
See  Appeal,  3. 

HULL. 

1.  Vessels  taking  in  the  whole  or 
part  of  their  cargo  in  the  port  of 
Uoole,  and  proceeding  therewith  to 
Hull,  are  liable  to  pay  to  the  Hull 
Dock  Company  the  tonnage  duties 
of  2d.  per  ton,  under  4i8  Geo*  ^» 
c.  91,  s.  44.  Hull  Dock  Company 
V.  Priestly.  85 

2.  Vessels  proceeding  to  Hull  from  a 
place  above  Goole  (as  Leeds),  and 
not  touching  at  Goole,  but  merely 
passing  the  entrance  into  the  port 
of  Goole,  are  not  liable  to  tonnage 
duty.  Ibid^ 

HUNDRED. 

I.  Remedies  against. 

1.  To  entitle  a  party  who  has  sus- 
tained damages  under  80/.  by  the 
felonious  act  of  rioters  to  require 
under  the  7  &  8  Geo.  4,  c.  31,  s.  8, 
the  holding  of  a  petty  sessions  for 
hearing  and  determining  hia  claim 
for  compensation,  it  must  appear 
that  within  seven  days  after  the 
3  p2 
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commission  of  the  offence  he  went 
before  a  justice  of  the  peace,  and 
that  he  has  complied  with  all  the 
other  requisites  of  the  third  sec- 
tion. Rex  V.  Bateman  and  Hart^ 
Justices  of  Folkestone.  ^^  ^^^ 
2.  In  the  absence  of  an  amdavit 
verifying  these  facts  (even  in  ge- 
neral terms)  the  Court  will  not 
grant  a  mandamus  for  the  holding 
of  a  petty  sessions  for  such  pur- 
pose. Ibid, 

IMPRISONMENT. 

See  Justices,  6,  7. 

INCOMPATIBLE  OFFICE. 
See  Corporation,  IV. 

INDICTMENT. 

1.  An  indictment  for  a  conspiracy 
to  embezzle  the  goods  of  a  bank- 
rupt must  state  the  trading,  the 
petitioning  creditor's  debt,  and  the 
becoming  bankrupt.  Rex\.  Evan 
Owen  Jones  and  others,  78 

2,  It  is  not  sufficient  to  state  that 
a  commission  issued,  under  which 
the  party  was  duly  found  and  de* 
dared  to  be  a  bankrupt.         IJnd, 

INFERIOR  COURT. 

1.  A,  employs  B,  and  C,  who  are 
attorneys  and  partners,  to  prose- 
cute an  action  m  the  Palace  Court ; 
B,  alone  being  an  attorney  of  that 
Court.  The  amount  of  ^.  and  C.'s 
bill  of  costs  is  recoverable  from  A, 
in  a  joint  action  by  B,  and  C. 
Arden  and  another  v.  Tucker,   759 

INFORMATION,  286. 

See  Quo  Warranto.— Criminal 
Information. 

INSOLVENT  DEBTOR. 

1.  A,^  an  attorney  employed  by 
5.,  an  insolvent,  to  prepare  the 
schedule,  omits,  with  her  privity, 
to  insert  his  own  debt:  Semble, 
that  this  is  not  such  a  fraud  as  will 
destroy  A,'s  right  of  action  against 


B.  for  nonpayment  of  such  debt.* 

Howard  v.  Bartokm,         Page  69 

£.   After  distress  by  landlord,   the 

tenant,   being    arrested,    goes   to 

faol  and  petitions  the  In^lvent 
debtors'  Court  before  the  goods 
are  sold.  The  landlord  is  entitled 
to  the  whole  of  the  rent  due,  and 
is  not  restricted  to  one  year's  rent. 
WrmjiAssignee  S^cof  Calton  v.  Earl 
of  Egremont,  188 

3.  The  assignees  of  an  insolvent 
are  entitled  to  sue  for  penalties 
under  the  13  Eliz,  c.  5,  s.  3,  as 
the  parties  grieved  by  a  fraudulent 
conveyance  of  the  insolvent's  pro- 
perty.    Butcher  v.  Harrison,     677 

4.  Under  7  Geo.  4,  c.  57,  s.  19, 
it  is  competent  to  the  Insolvent 
Debtors'  Court,  with  the  consent 
of  the  Lords  of  the  Admiralty,  to 
order  the  payment  to  the  assignee  of 
a  portion  or  a  pension  charged  on 
the  navy  estimates,  and  granted 
to  the  insolvent  by  the  crown  upon 
his  being  superseided  in  the  office 
of  advocate  to  the  Court  of  Ad- 
miralty, in  consideration  of  ill 
health  and  the  length  of  time  that 
he  had  been  in  the  office.  In  re 
Battine.  579 

INSURANCE. 

I.  Duration  of  Bisk, 

1 .  Upon  an  insurance  "  at  and  from 
Liverpool  to  Monte- Video  and 
Buenos-Ayres,  if  open,  or  her 
final  port  of  discharge  in  the  River 
Plate,  with  liberty  to  wait  two 
months  at  Monte-Video  if  need- 
ful," the  risk  determines  when  the 
vessel  has  staid  two  months  at 
Monte- Video.    Dofyle  v.  PawelL 

678 

II.  Fire  Insurance, 

See  Evidence,  3. 

INTERESSE  TERMINI. 

1.  When  converted  into  an  actual 
term.  28,  16S,  n. 

*  Held    contrd    afterwards    in  tb«  E«« 
qhequer,  E.T.  1833.. 


JUSTICES. 

INTEREST. 

See  Limitation,  1 . 

INVENTORY,  436. 
See  Executor,  1. 

IRREGULARITY. 

1.  Motion  to  set  aside  judgment 
confessed  upon  an  illegal  consi- 
deration said  to  be  in  the  nature 
of  an  application  on  the  ground  of 
irregularity.  Page  384 

JUDGMENT. 

And  see  Irreoularitt. 

1.  Judgment  by  default  or  con- 
fession, where  void  under  6  Geo.  4, 
c.  16,  s.  108.  662 

2.  Judgment,  where  protected  under 
1  mU.  4,  c.  7,  s.  7.  Ibid. 

JURISDICTION,  252. 
See  Attorney,  2. — Justices,  I. 

JUSTICES  OF  THE  PEACE. 

I.  Extent  ofJumdktion. 

And  see  Hundred,  1,  2, — Order  of 
Removal,  1.  —  Overseers,  1. — 
Pawnbrokers,  I. 

1.  Under  17  Geo,  2,  c.  S^^  magis- 
trates have  a  discretionary  power 
as  to  committing  an  overseer  for 
not  accounting.  Rex  v.  Justices  of 
Norfolk.  67 

2.  The  authority  of  justices  under 
10  Geo.  4,  c.  6,  to  inquire  whether 
the  tables  of  payments  and  benefits 
in  friendly  societies  can  safely  be 
adopted,  does  not  extend  to  socie- 
ties instituted  brfore  the  passing 
of  that  act.  nex  v.  Justices  of 
Somerset.  252 

3.  A  magistrate  cannot  be  required 
to  hear  evidence  which  ought  not 
to  affect  his  determination.  Rex 
V.  MinshttU.  277 

4.  Semble^  a  licence  to  sell  beer, 
although  obtained  by  fraud,  is  valid, 

-  unless  the  fraud  be  practised  by 

-  the  party  to  whom  the  licence  is 
granted.  IM. 


LAND  TAX. 
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II.  Authority i  haw  exercised. 

5.  Where  power  is  given  to  a  ma- 
gistrate to  commit  by  issuing  forth 
his  warrant,  as  under  5  Ueo,  4, 
c.  18,  s.  2,  such  warrant  must  be 
in  writing.    Hutddnson  v.  Lowndes. 

Page  674 

6.  And  an  imprisonment  wiuout  a 
warrant  in  writing,  except  during 
the  period  necessary  to  prepare 
the  warrant,  is  illegal.  Ibid. 

7.  This  irregularity  is  not  cured 
by  a  warrant  of  commitment  drawn 
upon  a  subsequent  day,  dated  as  of 
the  day  of  the  commitment.    Ibid. 

III.  Proceedings  of  Sessions. 

8.  Where  upon  a  special  case  facts 
are  stated  which  warrant  the  judg- 
ment of  the  Court  below,  but  that 
Court  has  drawn  an  inference 
which  that  statement  does  not 
justify,  the  order  will  be  con- 
firmed without  sending  the  case 
back  to  be  restated.  Rex  v.  Inha- 
bitants of  Rickinghall  Superior.  47 

IV.  Notice  of  proceeding  against  a 
magistrate. 

9.  A  notice  to  a  magistrate  of  in- 
tention to  move  for  a  rule  nisi  for 
a  certiorari  on  the  day  on  which 
the  notice  is  served,  '*  or  as  soon 
afterwards  as  I  can  be  heard,"  will 
not  be  taken  to  be  a  notice  of 
intention  to  move  as  soon  as  by 
law  the  party  might  be  heard,  t.  e. 
in  six  days  after  notice.  Rex  v. 
FiounderSf  Fjsq.^  and  others^  Justices 
^c.  592 

JUSTICIES,  267,  269. 

KING'S  BENCH  PRISON,    128. 
See  Attorney,  17. 

LANCASTER. 

1 .  Practice  of  the  county  court  thete. 

268 

LAND  TAX  ASSESSMENTS; 
See  Evidence,  1. 
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LANDLORD,  1. 
See  Ejbctmbkt,  1,  %. 

I.  Remedy  against  Strangers, 

1.  Action  by  landlord  in  name  of 
tenant.  Page  14 

II.  Remedy  against  Tenant. 

2.  Constructive  entry  of  tenant  by 
holding  over.  65 

III.  Repair* 

3.  Enlarging  windows,  opening 
extemaf  doors,  and  taking  down 
partitions,  no  breach  of  covenant 
to  repair  and  keep  in  repair  a 
dwelling-house,  together  with  all 
buildings,  improvements  or  addi- 
tions erected,  set  up,  or  made  by 
the  lessee.  Doe  d.  DaUon  v.  Jones 
and  another,  6 

4.  A  /i^ht  of  entry  acquired  by  an 
omission  to  repair  three  months 
after  notice,  is  suspended,  but  not 
waived,  by  an  agreement  to  allow 
the  tenant  further  time  to  repair. 
Doe  d.  Rankin  v.  Brindley,  1 

5.  Nor  is  it  waived  by  the  accept- 
ance of  rent  accruing  due  before 
the  expiration  of  three  months. 

Ibid, 

IV.  Rent. 

6.  A,  distrains  the  goods  of  B.  his 
tenant.  After  the  distress  B.  goes 
to  gaol,  and  petitions  the  Insolvent 
Debtors'  Court  before  the  goods 
are  sold.  A,  is  entitled  to  the 
whole  of  the  arrear  due,  and  is  not 
restricted  to  one  year's  rent. 
fVrayt  assignee  of  Calton,  an  in- 
solvent debtor,  v.  Earl  ofEgremont, 

188 

7.  Tender  of  rent  and  expenses 
need  not  be  made  to  the  broker 
who  distrains :  if  made  to  the  land- 
lord, a  subsequent  detainer  is 
wrongful.  Smith  v.  Ooodwin  and 
another.  371 

V.  Good-xviU, 

B,  A  person  whose  legal  tenancy 
had  peen  determined  by  notice  to 


LIBEL. 

quit,  was  held  to  be  entitled  to 
compensation  for  good-will  under 
the  Hungerford  ^wrket  A.ctjRex 
V.  Hungerford  Market  Company, 
in  the  matter  of  John  Still, 

Page  4^0 

9.  A  tenant  whose  term  has  ex- 
pired was  held  to  be  entitled  to 
compensation  for  good«will^  and 
for  the  chance  of  obtaining  a  re- 
newal, under  the  Hungerford  Mar- 
ket Act.  Rex  V.  Hungerford  Mar- 
ket Company,  in  the  matter  efJokn 
Gosling,  548 

VI.  Interesse  Termini. 

10.  Interesse  termini,  when  oon<* 
verted  into  an  estate  for  years.  28, 

162,  n. 

LATENT  AMBIGUITY,  512. 
See  Will,  1,2,3. 

LEASE,  443. 
See  Licence,  1  • 

LEEDS. 

1.  Non  liability  of  vessels  coming 
from  Leeds  to  pay  tonnage  duties 
to  the  Hull  Dock  Company.       96 

LEVARI  FACIAS. 

1.  Issuable  by  custom  in  lieu  of 
distringas  ad  satisfiwiendum. 

266,  n.  (a) 

2.  What  leviable  under.   267|  n.  (6) 

LIBEL. 
I.  JVhat  shall  amount  to, 

1*  A  writing  in  which  a  party  is 
spoken  of  in  language  usuaUy  ^- 
plied  to  the  keeper  of  a  gaming- 
house if  Ubellous,  whether  the 
words  are  capable  of  being  applied 
by  an  innueoido  to  specific  charges 
of  unfair  practices  or  not.  Digby 
V.  Thompson,  485 

2.  In  an  action  for  a  libel*  a  plea 
justifving  a  charge  of  having  dis- 
closed confidential  communication 


LIMITATION. 

made  to  the  plaintiff  as  an  attor- 
ney may  be  supported  by  proof  of 
the  disclosure  of  communications 
made  to  him  by  his  clients  which 
are  not  of  that  strictly  privileged 
character  which  would  prevent  liis 
examination  as  a  witness.  Moore, 
Genu  one,  S^c.  v.  Terrell,  Page  559 

II.  How  prosecuted. 
See  Criminal  Information. 

LICENCE. 
I.  jBy  woji  of  passing  an  Interest, 

1.  A,  grants  to  JB.  a  licence  to  en- 
ter upon  his  lands  to  search  and 
dig  for  ores  for  a  term  of  twenty- 
one  years^  with  a  proviso  that  if 
jB.  ceases  to  work  the  mines  for 
six  months,  or  breaks  any  other  of 
the  covenants  contained  in  the 
licence,  then  the  indenture  and  the 
liberties,  licences,  powers  and  au- 
thorities thereby  granted,  shall 
cease,  determine,  and  be  utterly 
void  and  of  no  effect.  The  word 
"  void "  is  to  be  construed  as 
"  voidable."  Roberts  v.  Davey,  443 

2,  And  some  act  on  the  part  of  A. 
indicating  an  election  by  him  is 
necessary    to  avoid   the  licence. 

Ibid. 

LICENCE  TO  SELL  BEER,  «77. 
See  Justices,  4. 

LIEN.  229. 
See  Vendor,  1)  2,  3. 

LIMITATION. 

I.  Of  Actions* 

].  Held,  that  a  stale  debt  bearing 
interest  is  not  taken  out  of  the 
statute  of  limitations  by  an  engage- 
ment signed  by  the  debtor  to 
charge  his  estate  with  a  sum  cor- 
responding in  amount  with  the 
debt,  with  interest  from  the  date 
of  the  engagement*  Martin  v. 
Kn<mks.  421 


MANGANESE.      807 

II.  Of  Estates. 
See  Doe  d.  Cooper  v.  JFtnch^  153. 

LIVERY  OF  SEISIN. 
1.  Presumption  of.  Page  540,  n.  (a) 

LOAN  OF  MONEY. 

See  Debtor,  1,  2,  3. — Usury,  1,  2. 

MALICE. 

See  Distress,  3, 

MALICIOUS  PROSECUTION, 
321,  802,  n. 

See  Action,  7. 

MANDAMUS. 

See  Corporation,  1.-— East  India 
Company,  6. — Statute,  4. 

I.  Where  it  Ues, 

1.  A  magistrates'  clerk  has  no 
permanent  interest  in  his  office ; 
and  if  he  be  dismissed  without 
cause,  no  mandamus  lies  to  restore 
him.  Ex  parte  Charles  Sandys.  591 

2.  It  is  no  ground  for  refusing  a 
mandamus  to  admit  a  party  to 
an  office,  to  which  he  has  been 
elected,  diat  to  a  similar  manda- 
mus, granted  in  respect  of  a  former 
election  of  the  same  party,  a  return 
was  made  shewing  an  excuse  valid 
in  point  of  law  tor  not  admitting 
him.  Rex  v.  Mayor  and  Aldennen 
of  London.  287 

II.  Quashing, 

3.  In  shewing  cause  against  a  rule 
for  quashinpr  a  return,  the  defend- 
ant may  object  that  the  mandamus 
was  improperly  issued.  Rex  v.  St. 
Katharines  Dock  Company,        121 

4.  A  rule  for  quashing  a  return  to 
a  mandamus  need  not  go  into  the 
crown  paper.  Ibid* 

MANGANESE,  194. 
See  Poor-Rats,  1^  3^  4< 
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808  MINE. 

MANUFACTURERS. 
See  Case,  action  on  the,  6,  7. 

MARKET. 
I.  Rights  incident  to, 

1.  A  right  by  custom  to  exclude 
persons  from  selling  marketable 
articles  in  their  shops  on  market 
days,  without  the  limits  of  a  mar- 
ket, is  valid  in  law.  Mayor  of 
Macclesfield  v.  Pedley.     Page  708 

2,  Such  a  right  is  not  incidental  to 
the  grant  of  a  market,  semble.  Ibid. 

MARRIAGE. 

And  see  Baron  and  Feme. 

I.  When  valid, 

1.  A  marriage  by  banns,  published 
in  false  names,  is  not  void  under 
4  Geo.  4,  c.  76,  s.  22,  unless  both 
parties  were  privy  to  such  mispub- 
lication.  Rex  v.  Inhabitants  of 
Wroxton.  712 

MEMORANDA,  228, 400. 

MILITIA. 

1.  Settlement  of  persons  serving 
in.  200 

MINE,  194. 

And  see  Poor-Rate,  1,  3,  4. 

I.  lacence  to  Work. 

1.  A.  grants  to  £.  a  licence  to  en- 
ter upon  his  lands  to  search  and 
dig  for  ores,  for  a  term  of  twenty- 
one  years,  with  a  proviso  that  if  B, 
ceases  to  work  the  mines  for  six 
months,  or  breaks  any  other  of  the 
covenants  contained  m  the  licence, 
then  the  indenture  and  the  liber- 
ties, licences,  powers  and  authori- 
ties thereby  granted  shall  cease, 
determine  and  be  utterly  void  and 
of  no  effect : — Held,  that  the  word 
"  void "  is  to  be  construed  to 
mean  voidable,  and  that  some  act 
of  ^.  to  shew  his  election  to  en- 
force the  forfeiture,  is  necessary 


NEW  TRIAL. 

to  put  an  end  to  the  licence.     Ro- 
berts V.  Datey.  Page  443 

MISDEMEANOR,  275. 
See  Bill  and  Note,  2. 

MISDIRECTION. 

1.  To  entitle  a  party  to  a  new  trial 
on  the  ground  of  misdirection,  it 
must  be  shewn  tliat  the  jury  has 
been  thereby  induced  to  form  a 
wrong  conclusion.  Duke  of  New- 
castle V.  Inhabitants  of  hundred 
of  Broxtowe.  601 

MISJOINDER  OF  COUNTS, 

132. 

See  Action,  III. 

MISJOINDER  OF  PARTIES. 
See  Baron  and  Feme,  I. 

MISTAKE,  26S. 
See  Attorney,  4. 

MONEY  CONSIDERATION,  33. 

See  Settlement,  14. 

MORTGAGE,  237. 

See  Turnpike,  II. 

1.  Practice  with  respect  to  prepar- 
ing mortgage  securities.  563,  n.  (a) 

NEW  TRIAL. 
I.  When  granted. 

1.  In  an  action  on  a  bill  of  ex- 
change, after  a  verdict  for  the  de- 
fend^t  on  the  ground  that  the  bill 
was  drawn  originally  for  a  gambling 
debt,  the  Court  will  not  grant  a 
new  trial  upon  affidavits  negativing 
such  defence,  where  there  has 
been  no  surprise  upon  the  plaintiff. 
Aliken  V.  HoxDell.  191 

II.  Costs  of  Motion. 

2.  The  rule  as  to  the  payment  of 
.  costs,  on  a  motion  for  a  new  trial, 


OCCUPIER. 

is  the  same  in  principle  in  criminal 
and  civil  cases.  Rex  v.  Ford  and 
Aldridge.  Page  776 

NON-RESIDENCE. 

I.  Penalties,  when  incurred. 

1.  Whether  a  clergyman  is  •anlfaUy 
absent  from  his  benefice  during 
the  time  he  is  in  custody  for  debt 
under  an  arrest  made  whilst  he  is 
residing  out  of  his  parish,  quaere. 
Vaux  V.  Vollans,  307 

II.  Notice  of  Action, 

%.  The  notice  in  writing  required 
b^  57  Geo.  3,  c.  99,  s.  40,  to  be 
given  to  the  bishop  previously  to 
the  commencement  of  an  action 
against  a  clergyman  of  the  diocese 
for  penalties  for  non-residence,  is 
not  properly  served  by  leaving  it 

'  in  the  hands  of  the  registrar  of  the 
diocese ;  such  notice  must  be  lefl 
at  the  registry  ofRce.  Ibid. 

3.  The  notice  need  not  be  served 
by  the  attorney  by  whom  it  is  is- 
sued. Ibid. 

NOTICE  OF  ACTION. 

See  NOK-RESIDENCE,  II. 

NOTICE  OF  APPEAL,  331, 
369,  426. 

See  Appeal,  I. 

NOTICE  OF  BINDING  AN 
APPRENTICE. 

See  Settlement,  5. 

NOTICE  OF  INTENTION  TO 
PURCHASE. 

1.  Where  not  revocable.  112 

OCCUPATION  OF  SEVERAL 
TENEMENTS,  466. 

See  Settlement,  10,  11,  12,  13. 

OCCUPIER,  194. 
See  Poo&-Rate,  3, 4,  5. 


PARISH. 
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OFFICER. 
And  see  Quo  Warranto,  I. 

1.  In  actions  against  overseers 
and  constables,  no  demand  of  pe- 
rusal and  copy  of  warrant  is  neces- 
sary, if  no  action  would  have  lain 
against  the  party  issuing  the  war- 
rant. Starch  v.  Clarke.     Page  671 

2.  As  to  magistrates*  clerk,  jee  Man- 
damus. 255 

OPTION  TO  PURCHASE  LAND 
BY  PUBLIC  COMPANY,  112. 

See  Statute,  6. 

ORDER  OF  REMOVAL. 

1.  An  order  of  removal  made  from 
the  parish  o£A.  to  the  parish  of  B. 
(in  which  are  two  townships,  C. 
and  D,  each  having  separate  over- 
seers and  maintaining  its  own  poor,) 
is  served  upon  the  overseers  of  C, 
to  whom  the  paupers  are  delivered. 
An  appeal  against  the  order  is  en- 
tered, and  respited  as  the  appeal 
of  the  churchwardens  and  over- 
seers of  B.  A  notice  of  trial  for 
the  subsequent  sessions,  given  in 
the  name  of  the  overseers  of  the 
township  of  C,  as  appellants, 
against  an  order  made  upon  the 
overseers  of  the  township  of  C,  in 
the  parish  of  B.,  is  sufficient.  Rex 
V.  Justices  of  Caermarthen.        369 

OVERSEER. 

And  see  Officer,  1. 

1  •  An  overseer  is  bound  to  deliver 
in  an  account  of  the  sums  due  firom 
the  rate-payers,  although  he  may 
no  otherwise  have  acted  than  by 
signing  the  rate.  Rex  v.  Justices 
of  Norfolk.  67 

PALACE  COURT. 

See  Inferior  Court. 

PARISH  APPRENTICE,  14. 
See  Settlement,  3,  4,  5,  6i 
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PARTICULARS  OF  DEMAND. 
See  Practice,  6. 

PARTNER. 

1.  A  partnership,  general  in  point 
of  duration,  may  be  dissolved  at 
any  time,  (as  to  future  transac- 
tions.) Heath  V.  Sansom  and 
Evans.  Page  104 

2.  And  such  dissolution  need  not 
be  published  or  communicated, 
to  exempt  a  retiring  dormant  part- 
ner from  liability  in  respect  of  sub- 
sequent engagements.  Ibid, 

3.  In  an  action  hy  A.  a  banker, 
against  B,  a  customer,  for  the  ba- 
lance of  his  account^  C.  a  former 
partner  with  jB.,  upon  whose  seces- 
sion fVom  the  partnership  B.  and 
C  executed  mutual  releases  of  all 
demands,  is  a  competent  ivitness 
to  disprove  an  item  charged  by  A, 
in  the  account,  although  the  ac- 
counts between  B.  and  C  are  still 
unsettled,  and  although,  since  the 
dissolution  of  the  partnership,  B. 
as  continuing  partner  has  asked  his 
creditors  for  time.   JVilson  v.  Hirst, 

742 

4.  A.,  after  the  bankruptcy  of  his 
partner  B,,  believing  the^rm  to  be 
solvent,  pays  in  partnership  money 
to  C  their  banker,  to  meet  their 
current  engagements,  and  the  mo- 
ney is  so  applied.  A,  afterwards 
becomes  bankrupt.  This  payment 
is  valid,  and  C.  is  not  liable  for  the 
amount  to  the  assignees  of  B,  and 
of  A.     Woodbridge  v.  Swann,    7Z4i 

5.  Afterwards  A,  whilst  solvent,  and 
the  assignees  of  B.,  opened  a  new 
account  with  C,  and  paid  in  money 
to  discharge  an  old  debt,  which 
money  was  so  applied.  The  assig- 
nees of  B,  and  of  ^.  cannot  recover 
the  amount  from  C.  Ibid, 

PAUPER. 

And  see  Poor-Rate— Settlement. 
I.  Where  remaoabk. 

1.  The  owner  and  occupier  of  ra- 
table property  in  A.^  without  the 


PHYSICUN. 

privity  of  the  parish  officers,  sends 
a  pregnant  woman  from  A*  to  B* 
for  the  purpose  of  preventing  ber 
illegitimate  offspring  from  becom- 
ing chargeable  to  A.  The  child 
bom  in  JB.,  and  becoming  chargeable 
in  C.,  is  not  removable  from  C.  to 
A.  Rex  V.  Inhabitants  of  MaUer- 
sey.  Poge  44 

«.  It  makes  no  difference  that  B.  is 
extra-parochial.  ^hid. 

8.  Semble,  that  if  she  had  been  so 
sent  by  the  parish  officers  of  A.f 
the  child  bom  in  JB.  would  not 
have  been  leffally  settled  in  A,t 
unless  the  mother  s  settlement  had 
been  in  A.  at  the  time  of  the  frau- 
dulent removal  to  B,  Ibid, 

PAWNBROKER. 

I.  Statutory  control  over. 

1.  The  power  of  imprisonment 
given  by  the  14th  section  of  S9  & 
40  Geo.  S,  c.  99,  (the  Pavmbrokers' 
Act,)  in  cases  of  wilful  detention* 
does  not  extend  to  the  cases  of 
embezzlement,   loss,    or  damage, 

Provided  for  by  the  24th  section. 
lex  V.  Cording,  S5 

2.  Offences  agamst  24th  section,  not 
punishable  oy  imprisonment.      41 

3.  Distinction  between  14th  and 
24th  sections.  46 

4.  Sembkf  that  a  pawnbroker  is 
not  liable  to  make  compensation 
where  the  pledge  has  been  de- 
stroyed by  nre,  without  his  negli- 
gence or  default.  Ibid. 

5.  Distinction  between  loss  of  pawn 
by  negligence  and  by  accident.   45 

PAYMENT  OF  MONEY  INTO 
COURT,  117,  449. 

See  Practice,  II. 

PENSION. 

See  Insolvent,  4. 

PHYSICIAN. 

I.  Statutory  control  aoer  Medical 
Practitioners* 

1.    A    physician    with   a  diploma 


POOR  RATE. 

firom  a  Scotch  university,  cannot, 
as  such,  dispense  medicines  in  Eng- 
land, without  complying  with  the 
terms  of  the  Apothecaries*  Act, 
(55  Geo.  3,  c.  194.)  Apothecaries' 
Company  v.  Collitu,  M,D,  Page  401 
2.  An  unqualified  person  dispens* 
ing  of  his  own  advice,  is  withm  the 
penalties  of  the  Apothecaries*  Act, 
55  Geo.  9,  c.  194.  Apothecaries' 
Company  v.  Allan*  413 

PINDER,  118. 
See  SettlemenTi  16,  17. 

PLEA,  559. 
Sec  Libel,  2. 

PLEADING. 
See  Bankrupt,  6, 7,  8. 

I.  Declaration. 
SeeBovi>t  1. 

1.  A  count  charging  the  defendant 
with  having  preferred  a  charge  of 
felony  against  the  plaintiff  hefore 
a  magistrate,  and  having,  under  a 
warrant  to  search  the  plaintiff's 
house  for  stolen  goods,  obtained 
upon  such  charge,  entered  the 
plaintifTs  house,  may  be  joined 
with  counts  in  tort.  Hensxoorth  v. 
Fowkes.  S2l 

2.  An  allegation  that  the  defend- 
ant entered  the  house  to  search  ^br 
the  said  goods,  is  a  sufficient  allega- 
tion that  he  entered  under  the  war- 
rant. Per  Taunton  and  Patteson, 
JJ. ;  dissentiente,  LUtkdak^  J. 

Ibid. 

POOR-RATE. 

I.  In  respect  of  what  Property. 

1.  Ratability  of  mines.  198 

XL  Property,  how  assessed. 

2.  In  rating  to  the  poor,  land  liable 
to  sewers-rate,  the  amount  of  such 
rate  must  be  deducted  from  the 
valuatioQ.    Rett  v.  Adwnu.      662 


PRACTICE. 
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3.  The  owner  of  the  soil  granting 
a  lease  or  set  of  a  manganese  mine, 
reserving  a  money  render  per  ton 
of  mineral  raised,  is  not  liable  to 
be  rated  to  the  relief  of  the  poor 
as  an  occupier.    Rex  v.  Tremayne. 

Page  194 

4.  Nor  is  the  occupier  of  a  manga- 
nese mine  liable  to  be  rated.    Ibid. 

5.  Lessee  of  tolls  is  not  ratable  to 
the  poor  in  respect  of  such  tolls, 
although  he  occupy  a  toll-house 
under  the  same  oemise*  JRex  v. 
Snawden,  459 

III.  Excessroe  Distress* 

6.  An  action  for  an  unreasonable 
and  excessive  distress  for  poor 
rates,  alleged  and  pretended  to  be 
due,  is  properly  laia  in  case.  Sturch 
v.  Clarke.  671 

7.  In  such  an  action,  malice  need 
not  be  proved.  Ibid. 

IV.  Restitution  after  wrongful 

Distress, 

8.  The  application,  under  41  Geo,  5, 
c.  2S,  s.  8,  to  refund  money  ob- 
tained by  a  wrongful  distress  for 
poor  rates,  can  be  made  only  at  tbe 
same  sessions  at  which  the  rate  is 
reduced  and  amended.  Rex  v. 
Justices  of  St,  Peter's  Liberty ^  York, 

108 

POSSE  COMITATUS,  61. 

POSSESSION. 

1.  Possession  by  particular  tenant. 

168,  n. 

2.  Ouster  of  tenant  for  years, 

180,  n.  (92) 

POSSIBILITY  COUPLED  WITH 
AN  INTEREST. 

1.  Nature  of.  170, 171 

PRACTICE,  483. 
StcC^uxsAL  Ik;  oBXATioir,  1 ,  18, 9, 4. 
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I.  Notice  of  Action, 

1.  The  notice  in  writing  required 
by  57  Geo.  3,  c.  99,  s.  40,  to  be 
given  to  the  bishop  previously  to 
the  commencement  of  an  action 
against  a  clergyman  of  the  diocese, 
for  penalties  for  non-residence,  is 
not  properly  served  by  leaving  it 
in  the  bands  of  the  registrar,  or 
deputy  registrar,  of  the  diocese. 
Vaux  v.  Vollans.  Page  307 

2.  Such  notice  must  be  left  at  the 
registry  office.  Ibid. 

3.  The  notice  need  not  be  served 
by  the  attorney  by  whom  it  is 
issued.  Ibid. 

II.  Payment  of  Money  into  Court. 

4.  Semble,  that  payment  of  money 
into  Court  upon  an  indebitatus 
count  for  work  and  labour,  where 
there  has  been  but  one  transaction 
between  the  parties,  admits  the  au- 
thority of  the  agent  by  whom  the 
work  was  ordered.  Meager  v. 
Smith.  449 

5.  Payment  of  money  into  Court  on 
a  count  which  states  a  special  con- 
tract, admits  that  contract.      Ibid. 

6.  But  payment  generally  on  the  in- 
debitatus counts,  does  not  admit 
the  causes  of  action,  notwithstand- 
ing the  late  rule  of  Court  which 
directs  the  particulars  to  be  an- 
nexed to  the  record.  Ibid. 

III.  Motion  to  set  aside  Judgment. 

7.  Motion  to  set  aside  judgment  con- 
fessed upon  an  illegal  considera- 
tion, said  to  be  in  the  nature  of  an 
application  to  set  aside  proceedings 
on  the  ground  of  irregularis*  384 

IV.  Execution. 

8ft  The  allowance  of  a  writ  of  error 
is  sufficient  to  render  the  sheriff 
executing  a  writ  of  fi.  fa.  after 
notice  of  such  allowance,  liable  in 
an  action  of  trespass  without  any 
writ  of  supersedeas  being  issued ; 
and  notice  to  the  sheriff  is  notice 


FUTURE. 

to  the  officers  executing  the  pro- 
cess.   Belshaw  v.  Marshall.       689 

9.  There  does  not  appear  to  be  any 
precedent  for  issuing  process  of 
supersedeas  upon  the  allowance  of 
a  writ  of  error.  Page  689 

10.  Fi.  fa.  de  bonis  ecclesiasticis, 
how  far  a  continuing  writ.        Ibid. 

V.  Special  Case. 

11.  Conversion  of  special  case  into 
special  verdict.  181.  n.  93 

PRESUMPTION  OF  POSSES- 
SION, 533. 

See  Evidence,  V.  13. 

PRINCIPAL  AND  AGENT, 

434. 

See  Action,  1,  5. — Practice,  4. 

PRISONER. 
I.  Upon  Cixnl  Process. 

1.  Attorneys  are  entitled  to  be  ad- 
mitted to  the  interior  of  the  King's 
Bench  prison  when  they  have  oc- 
casion to  go  there  for  die  benefit 
of  clients  confined  in  the  prison,  or 
when  they  are  sent  for  by  such 
clients.  In  re  WilHam  Jones^  Esq. 
Marshal  of  the  King's  Bench  Prison. 

1£8 

^,  But  the  Court  will  not  make  a 
general  order  upon  the  marshal  to 
permit  an  attorney  to  go  into  the 
interior  at  all  times  to  visit  his 
clients.  Ibid. 

PRIVITY  OF  CONTRACT. 

See  Action,  6. — Ship,  1. 

PRIVY  COUNCIL. 

See  East  India  Company,  I« 

PROMISSORY  NOTE* 
See  Bills  and  Notes. 

PUTURE. 
1.  This  term  explained.  *535,  n.  (6) 


QUO  WARRANTO. 

QUO  WARRANTO  INFORMA- 
TION. 

I.  Where  grant  able, 

1.  A  statute  directs  the  payment 
of  county  rates  to  a  person  to  be 
appointed  by  the  justices  county 
treasurer,  he  first  giving  sufficient 
security  to  the  justices  to  be  ac- 
countable to  them  for  the  money 
which  he  shall  so  receive.    The 

giving  of  the  security  is  not  a  con- 
itionprecedent  to  the  vesting  of 
the  office  of  treasurer  in  the  person 
so  appointed. 
Or  to  his  liability  to  account.    Rex 
V.  Patteson.  Page  612 

2.  An  office,  of  which  the  sakry  is 
to  be  fixed  and  the  accounts  au- 
dited by  certain  justices,  cannot  be 
held  by  one  of  such  justices.   Ibid, 

3.  An  alderman  elected  by  the 
whole  corporate  body  does  not 
vacate  his  office  by  the  acceptance 
of  an  incompatible  office  conferred 
upon  him  by  a  select  body.     Ibid. 

4.  Such  second  appointment  is  void. 
Semble.  Ibid. 

5.  A  public  officer  cannot  vacate  his 
office  by  accepting  an  incompatible 
office, 

Unless  the  first  be  an  office  which  he 
might  have  determined  by  his  own 
act.  Ibid. 

6.  Or  an  office  which  he  might  have 
surrendered  to  the  party  appointing 
to  the  second  office.  Ibid, 

7.  Or  an  office  from  which  he  might 
have  been  amoved  by,  or  with  the 
concurrence  of,  the  party  appoint- 
ing to  such  second  office.        Ibid. 

8.  On  a  rule  nisi  for  an  information 
in  the  nature  of  a  quo  warranto, 
the  relator  is  bound  by  the  day 
on  which  by  his  affidavit  (though 
founded  on  information  and  belief) 
the  election  is  alleged  to  have  taken 
place,  and  if  the  day  is  mistaken^ 
the  defendant  is  not  bound  to  shew 
a  regular  election  on  another  day. 
Rex  V.  Rolfe.  773 
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RAILWAY. 

See  Statutes,  3,  5. 

RATE. 
See  Poor-Rate. 

READY  MONEY. 

See  Set-off,  1. 

RECOVERY. 

See  Discontinuance,  9. 

RE-ENTRY. 

See  Ejectment,  174.^ 

REFUNDING   MONEY   OB- 

TAINED  BY  WRONGFUL 

DISTRESS. 

See  Distress,  1. 

REGISTRAR  OF  DIOCESE. 
5«e  Practice,  1. 

REGUL^  GENERALES,  219, 

400. 

RELATION. 

1.  Subsequent  assent  to  a  trespass 
will  not  make  the  assenting  party  a 
co-trespasser,  unless  the  trespass 
were  committed  for  his  benefit. 
Wilson  V.  Barker  and  Mitchell. 

Page  409 

RELEASE,  533. 
I.  Release  pur  enlarger  F Estate, 

1.  To  a  bargainee  in  possession  un- 
der the  Statute  of  Uses.       175,  n. 

2.  To  grantee  of  an  easement.    533 

II.  Release  of  Actions  and  Demands, 

3.  As  to  the  effect  of  mutual  re- 
leases between  partners,  see  Part- 
ners, II. 

REMAINDER. 

1.  Defined.  150,  n.  (49] 

2.  Lies  in  grant.  169,  n.  (81 

3.  How  destroyed.    130, 178  n,  (90] 
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REMITTER. 

And  see  180,  X4«.  168,  n.  (60),  162,  n. 
L  Who  remitted. 

1.  Party  taking  defeasible  estate  of 
freehold  by  descent  from  cestui  que 
use. 

2.  Upon  lease  and  release. 

Page  175,  n. 

3.  By  descent  of  the  right  upon 
party  who  has  previously  taken  a 
defeasible  estate  of  freehold.  Jbid. 

4.  Devisee.  176,  n. 

II.  Who  not  remitted. 

5.  Under  Statute  of  Uses.      172,  n. 

REMOVAL  OF  PARTITIONS. 
See  Wastbi  2. 

REMOVAL  OF  PREGNANT 
WOMEN. 

See  Paupebi  1»  2,  3. 

RENT. 

Sfe  Ejectment,  2.— Exbcutoks,  4,5. 
— Landlord,  IV. — Tender,  1,  2. 

1»  Render  of  part  of  the  thing  de- 
mised in  the  name  of  rent.        198 

REPAIRS. 
See  Ejectment,  1. 

REPLEVIN. 

1.  Course  of  proceedings  in.        364 

2.  Whether  taking  a  replevin  bond  is 
a  proceeding  in  the  suit.  366 

RESPITE. 
See  Appeal,  1, 2. 

RE-STATEMENT  OF  SPECIAL 
CASE,  48. 

See  DuTREss,  1. 

RESTITUTION  AFTER 
DISTRESS. 

See  Distress,  1. 


SERVICE. 

REVERSION. 

See  Case,  3, 4, 5.— Discontinuance, 

7,9. 

1.  Estate  of  reversioner  preserved 
by  possession  of  particular  tenant. 

Page  151,  n.  (51) 

2.  Ouster  of  particular  tenant,  es- 
sential to  disseisin  of  reversioner. 

152,  n. 

3.  Not  the  subject  of  actual  ouster. 

Ibid. 

RIOT. 
I.  Remedy  cf  Partiei  injured. 

1.  Held  that  the  owner  of  a  house 
feloniously  demolished  by  rioters, 
is  entitled  to  such  a  sum  as  com- 
pensation, under  7  8c  S  Geo.  4,  c. 
31,  as  will  enable  him  to  repair  the 
injury  and  reinstate  the  premises. 
Duke  of  Newcastle  v«  Hundred  of 
Broxtowe. 

2.  Although  the  property  be  of  little 
or  no  value.  Ibid. 

RULE  IN  SHELLEY'S  CASE. 

1.  Operation  of  rule  upon  consecutive 
limitations.  657,  n.(g),  661,  n.(b) 

2.  Upon  limitations  not  consecutive. 

Ibid. 

3«  Limitations  affected  by  rule,  how 

described  in  pleading.  658,  n. 

SCIRE  FACIAS. 
See  Action,  4. 

SCOTCH  DIPLOMA,  401. 
See  Physician,  1. 

SEAL. 

1.  Affixing  seal  of  corporation.  207 

SEARCH  WARRANT. 
See  Pleading,  1. 

SERVANT. 
See  Corporation,  2^ 

SERVICE  OF  DECLARA* 
TION,  1. 


SETTLEMENT. 

SERVICE  OF  NOTICE,  307. 

SET-OFF. 
I.  Where  allowed. 

1.  Pleadable  against  contract  to  pay 
in  ready  money.        Page  244,  {a) 

2.  In  an  action  by  a  trustee  to  re- 
cover a  debt  for  the  cestui  que 
trust,  a  debt  due  from  the  cestui 
que  trust  cannot  be  set  off.  Wil- 
liam Tucker^  Executor^  ^c.  v.  Ent" 
meline  Tucker^  Executrix^  ^c,    477 

SETTLEMENT. 
And  see  Miutia. 

1.  Certainty  as  to  place  of  settle- 
ment desirable.  18 

I.  By  Apprenikeihip* 

2.  The  24th  section  of  24  Oeo,  8, 
c.  54,  operates  to  prevent  a  person 
from  gaining  a  settlement  by  ap- 
prenticeship in  a  parish  in  which 
the  master,  at  the  time  of  the 
binding,  resided  under  a  certificatei 
although  the  master's  disability  is 
subsequently  removed,  and  there 
is  a  sufficient  service  and  residence 
afterwards  in  the  parish.  Rex  v. 
Inhabitants  of  Leeds,  650 

3.  A  special  authority  delegated  by 
a  local  act  to  the  directors  and 
guardians  of  paupers  of  a  district 
mcorporated  for  the  government 
of  the  poor,  to  bind  out  appren- 
tices, must  be  executed  by  an  in- 
denture, to  which  the  seals  of  the 
apprenticing  directors  and  guar- 
dians are  amxed.  Rex  v.  Inhabit- 
ants of  Haughley.  525 

4.  The  affixing  of  the  corporation 
seal  is  insufficient.  Ibid, 

5.  Where  a  child  is  bound  appren- 
tice by  the  parish  of  ^.  to  a  master, 
resident  in  the  parish  of  fi.,  notice 
of  the  intended  binding  must,  under 
56  Oeo.  3,  c.  139,  be  ffiven  to  the 
overseers  of  B,^  though  A*  and  B, 
are  in  the  same  county.  Rex  v. 
Inhabitants  of  Threlkeld.  14 

6.  Allowance  of  indenture  by  justices 
of  the  same  trade.  29 
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II.  By  Hiring  and  Seroice, 

7.  A,  contracted  to  become  the 
hired  servant  of  B.  for  five  years, 
to  do  such  work  **  as  belongeth  to 
the  finishing  of  doth,  and  to  take 
any  part  of  work  B,  should  think 
proper,  and  B,  promised  to  pay 
unto  A,  lOs,  per  week  for  the 
first  two  years,  lis,  for  the  third, 
I2s.  for  the  fourth,  and  ISs.  for 
the  fifth  year;  the  hours  of  working 
to  be  from  six  o'clock  in  the  morn- 
ing until  seven  o'clock  in  the 
evening,  and  to  be  paid  for  all 
over  time,  and  deducted  for  all 
short,  .either  in  sickness  or  in 
health."  This  is  not  an  exceptive 
hiring ;  and  service  under  this  con- 
tract confers  a  settlement  Rex 
V.  Inhabitants  of  Ossett'Cwn'Gaw- 
thorpe.  Page  21 

8.  A  contract  imposing  upon  the 
servant  a  fine  if  ne  absent  himself 
without  having  performed  a  rea- 
sonable day's  work,  does  not  con- 
stitute an  exceptive  hiring,  and  a 
settlement  is  gained  by  service 
under  it.  Rex  v.  Inhabitants  of  St, 
Helen's,  Auckland.  462 

9*  Character  of  exceptive  hiring.  24 

III.  By  renting  a  Tenement, 

10.  A  settlement  may  under  6  Geo. 
4tf  c.  57,  be  gained  by  renting  and 
occupying  a  tenement  which  con- 
sists partly  of  a  dwelling-house 
and  partl]^  of  a  building  hired  at 
different  times  under  difl!erent  land- 
lords. Rex  V.  Inhabitants  of  Tad- 
caster.  466 

11.  From  1815  to  1830  A.  occupied 
at  the  rent  of  6/.  three  rooms,  part 
of  a  dwelling-house  in  the  parish 
of  B.,  of  the  value  of  16/.  per  an- 
num, divided  into  five  sets  of  apart- 
ments, with  separate  entrances, 
under  an  agreement  by  which  Am 
was  to  pay,  and  did  pay,  the  taxes 
&c.  for  the  whole  dwelling-house, 
deducting  the  amount  firom  his 
rent :  Held,  that  A,  gained  a  set- 
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dement  in  B,     Rex  v.  Inhabitants 
qfPenfyn,  Page  7  4 

12.  Land  rented  and  occupied  from 
Lady  Day  to  Lady  Day,  and  a 
cottage  rented  and  occupied  from 
May  Day  to  May  Day,  under  a 
joint  demise  at  10/.,  confer  a  set- 
tlement under  6  Geo.  4,  c.  57,  s.  2, 
Rex  V.  Inhabitants  of  Ormesby.    27 

IV.  By  purchasing  an  Estate, 

13.  A  shop  held  jointly  with  an  ad- 
joining house,  with  which  it  has  an 
internal  communication,  is  not  to 
he  considered  as  a  distinct  and  se- 
parate building.  Rex  v.  Inhabitants 
of  RickinghaU  Superior.  4-7 

14.  The  restriction  upon  the  acquir- 
ing of  a  settlement  by  purchase, 
in  9  Geo.  1,  c.  7,  s.  5,  requiring  a 
consideration  of  30/.  is  limited  to 
purchases  for  a  money  considera- 
tion. Rex  v.  Inhabitants  of  Lyd- 
linch,  33 

V.   By  executing  an  Office. 

15.  To  gain  a  settlement  by  exe- 
cuting an  oflBce  the  party  must 
reside  in  the  parish  in  which  he 
executes  his  office.  Rex  v.  Inha- 
bitants of  Woodbridge.  457 

16.  A  person  who  served  the  office 
of  pmder  in  1825,  no  previous 
appointment  to  the  office  being 
shown,  gains  no  settlement  under 
3  &  4  Wul.  3,  c.  1 1.  Rex  v.  Inha- 
bitants  of  Clixby.  118 

17.  Quote,  whether  the  office  of 
pinder  is  an  annual  office  within 
the  meaning  of  that  act.  Ibid, 

SEWERS-RATE. 
See  Poor-rate,  2. 

SHERIFF. 

I.  Duties  of, 

1.  The  allowance  of  a  writ  of 
error  is  sufficient  to  render  the 
sheriff  executing  a  writ  of  fi.  fa., 
after  notice  of  such  allowance,liable 
in  an  action  of  trespass,  without 


SHIP. 

any  writ  of  supersedeas  being 
issued,  and  notice  to  the  sheriff  is 
notice  to  the  officers  executing  the 
process.     Belskaw  v.  Marshall. 

Page  689 

2.  There  appears  to  be  no  prece- 
dent for  issuing  any  process  of 
supersedeas  upon  the  allowance  of 
a  writ  of  error.  Ibid^ 

3.  Under  a  fi.  fa.  upon  a  judgment 
founded  on  a  warrant  of  attorney, 
the  sheriff  seized  at  eleven  o'clock 
on  the  13th  of  August.  A  com- 
mission of  bankrupt  issued  against 
the  debtor  after  eleven.  Sale  on  a 
subsequent  day:  Held,  that  the 
seizure  was  a  levying  within  6 
Geo.  4,  c.  16,  s.  81  ;  2dly,  that 
more  than  two  months  had  elapsed 
between  the  seizure  and  the  issuing 
of  the  commission ;  3dly,  that  the 
execution  was  not  within  s.  108. 
Godson  V.  Sanctuary,  52 

II.  Evidence  in  Action  against. 

4.  Admissions  by  the  under-sheriff, 
not  accompanying  an  act  done  in 
his  official  character:  Held,  not 
receivable  in  evidence  to  charge 
the  sheriff.  Snowball  qui  tarn  v. 
Goodriche,  234 

SHIP. 

I.  Owners, 

1.  A,  and  B.,  joint  part-owners  of 
a  ship,  entrust  the  management  to 
C,  their  co-part-owner,  as  ship's 
husband.  C  employs  Z).  as  his 
agent  to  receive  and  pay  money  in 
respect  of  the  ship,  and  also  for 
his  general  affairs,  and  D.  opens  a 
ship  account  and  2l  general  account 
with  C,  The  ship  being  chartered 
by  the  East  India  Company  earns 
freight,  which  Z).  receives  upon 
giving  receipts  signed  by  B,  ana  C. 
(the  rules  of^he  Company  requiring 
the  signature  of  one  other  purt- 
owner,  in  addition  to  that  of  the 
ship's  husband.)  D,^  who  knew 
that  C.  was  only  part-owner,  but 


STAMP. 

was  never  controlled  by  them, 
places  the  amount  of  freights  re- 
ceived to  the  credit  of  C,  as  ship- 
owner, in  C.'s  ship-account.  C. 
dies  insolvent,  A.  and  B.  cannot 
sue  D.  for  the  balance  due  from 
him  on  the  ship's  account,  because 
there  is  no  privity  of  contract  be- 
tween them ;  D/s  responsibility  is, 
to  the  executors  of  C.  Sims  and 
others  v.  Britten  and  another. 

Page  594 
2.  Part-owners  of  a  ship  are  tenants 
in  common.  But  persons  may  be 
jointly  interested  in  the  entirety  of 
a  ship  as  joint'Onmers^  or  in  parti- 
cular parts  or  shares  aa  joint-fMrt- 
owners.  594,  n.  (a) 

SHOP. 

5ee  Settlement,  13. 

SLANDER,  455. 
See  Defamation. 

SPECIAL  CASE. 

1.  Special  case  cannot  be  turned 
into  special  verdict  without  leave 
of  Court.  181^  n. 

SPECIAL  VERDICT. 
See  Special  Case. 

STAMP. 
I.  PronUssory  Note,  or  Agreement. 

1.  An  instrument  acknowledging  a 
loan  of  monev  and  promising  re- 
payment, and  engaging  to  pay  an 
unliquidated  demand  out  of  the 
interest,  and  to  pay  the  principal 
and  the  remainder  of  the  interest 
to  the  lender,  his  executors,  admi- 
nistrators and  assigns,  is  not  a 
promissory  note;  and  it  is  pro- 
perly stamped  with  an  agreement 
stamp.  Bolton^  administratrix^  v. 
Dugdalef  executrix.  41£ 

II.  Whether  Subject-matter  of  Agree- 
ment he  of  £%0  vaJue. 

2.  Where  upon  a  sale  by  auction 


STATUTES. 
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of  growing  crops,  A.  purchases 
several  lots  for  prices  respectively 
under  20/.,  but  amounting  in  the 
aggregate  to  38/.,  the  sales  to  A. 
may  be  proved  by  one  unstamped 
memorandum,  signed  by  A.  and 
others,  purporting  that  they  agree 
to  purchase  the  lots  respectively 
set  against  their  signatures  under 
the  terms  of  the  conditions  of  sale. 
Roots  V.  Lord  Dormer.     Page  667 

III.  Miscellaneous* 

3.  It  is  no  ground  for  departing 
from  the  rules  of  evidence,  that  by 
adhering  to  them  the  revenue  may 
by  possibility  be  injured.  Doe  d. 
Hawthorn  v.  Mee.  424 

STATUTES. 
I.  Construction  of . 

1.  A  person  whose  legal  tenancy 
had  been  determined  by  notice  to 
quit,  was  held  to  be  entitled  to 
compensation  for  ffood-will  under 
the  Hungerford  Market  Act.  Rex 
V.  Hungerford  Market  Company^ 
m  the  matter  of  John  StUl.        404 

2.  A  tenant  whose  term  has  ex- 
pired was  held  to  be  entitled  to 
compensation  for  good-will,  and 
for  tne  chance  of  obtaining  a  re- 
newal, under  the  Hungerford  Mar- 
ket Act.  Rex  V.  Hungerford  Mar- 
ket  Company ^  in  the  matter  of  John 
Gosling.  1548 

3.  By  a  private  statute,  reciting 
that  a  proposed  railway  between 
S.  and  W,  P.  and  its  branches 
would  be  of  great  public  utility,  a 
company  was  incorporated  for  the 
making  of  such  radway  in  a  line 
paralld  to,  and  in  some  places 
within  five  yards  of,  a  highway, 
from  which  fine  no  deviation  was 
to  be  made  exceeding  100  yards. 
A  subsequent  act  auuiorized  the 
use  of  locomotive  enffines  on  the 
railway.  Upon  an  indictment  for 
using  the  engines,  whereby  horses 
were  friffhtened  and  accidents  oc- 
casioned on  the  highway,  the  al- 
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leged  nuisance  was  found  by  ver- 
dict; but  it  was  also  found  that 
the  engines  were  of  the  best  con- 
struction, and  used  with  due  care, 
and  that  by  reason  of  these  en- 
gines the  public  obtained  better 
and  cheaper  coal: — Held,  that 
such  a  restriction  of  the  rights  of 
the  public  was  not  unreasonable^ 
and  must  be  presumed  to  have 
been  contemplated  by  tlie  legisla- 
ture when  authorizing  the  use  of 
locomotive  engines  without  words 
of  qualification.    Rex  v«  Pease, 

Page  690 

4.  Where  an  act  incorporating  a 
company  directs  that  actions  in 
respect  of  claims  upon  the  com- 
pany shall  be  brought  against  the 
treasurer,  but  that  his  effects  shall 
not  be  tidcen  in  execution,  a  man- 
damus will  issue  to  the  directors, 
&c.  of  the  company,  commanding 
them  to  pay  money  recovered 
against  the  treasurer.  Rex  v. 
St,  Katharine* i  Dock  Company.  1  SI 

5.  Where  a  company  is  authorized 
by  statute  to  embank  waste  land, 
and  to  construct  a  road  upon  the 
embankment,  and  to  take  tolls 
upon  the  road  and  all  ways  lead- 
ing out  of  the  same,  such  tolls  are 
payable  by  persons  using  a  rail- 
way which  crosses  the  road,  al- 
though the  payments  to  be  made 
by  persons  using  a  railway  is  fixed 
by  the  statute  by  which  the  rail- 
way is  authorized  to  be  made. 
Rowe  V.  ShiUon.  734 

6*  Under  an  act  incorporating  a 
company  for  the  erection  of  a 
market,  and  authorizing  them  to 

Surchase  certain  scheduled  here- 
itaments,  and  to  give  a  notice  to 
parties  interested  to  send  in  their 
claims,  and  directing  that  in  case 
of  non-acceptance  of  terms  offered 
by  the  company  the  value  shall  be 
assessed  in  a  certain  mode,  the 
company  cannot,  after  giving  the 
notice,  abandon  the  purchase. 
Rex,  on  the  protectUion  ofEUttaheth 


TAXATION. 

Davies^    v.    Hungerford    Market 
Company.  Page  112 

II.  Statutory  Process. 

7.  Mandamus  granted  for  issuiag 
of  the  statutory  process  to  assess 
the  value  of  premises  in  respect  of 
which  an  incorporated  company 
had,  under  a  clause  in  their  statute 
of  incorporation,  declared  their  op- 
tion to  purchase.  Davies  v.  Hmi" 
gerford  Market  Company.         112 

STATUTE  OF  FRAUDS,  313 

See  Auction,  1. 

STOCK-BROKER,  492. 
See  Broker,  1. 

STOPPAGE  OF  ROAD,  426 
See  Appeal,  3,  4,  5. 

SUGGESTION. 

See  Venue. 

SUITORS. 

See  362,  n.;  598,  n. 

SUPERSEDEAS. 

See  Sheriff,  1,  2. 

TABLES  OF  PAYMENTS  AND 
BENEFITS,  252. 

Sec  Justices,  2. 

TALITER  PROCESSUM  EST, 

270 

TAXABLE  ITEMS,  355* 
See  Attorney,  10. 

TAXATION. 

I.  Pabfic. 

1.  Subject  not  chargeable  with  duties 
unless  distinctly  imposed.   96, 100 

II.  Of  Attorney's  BiU. 
iS^ee  Attorney,  8,  9,  10,  12,  i4. 
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TENDER. 

TENANCY  IN  COMMON. 

See  Ship,  2. 

TENANT-RIGHT. 
See  Statutes,  2. 

TENDER. 

And  see  Practice,  4,  5,  6. 

I.  Amount  to  be  tendered. 

1.  Separate  tenders  of  two  quarters* 
rent.  Page  373,  n.  (a) 

II.  By  wham  to  be  made, 

2«  Tender  of  rent  and  expenses 
need  not  be  made  to  the  broker 
who  distrains;  if  made  to  the  land- 
lord a  subsequent  detainer  is  wrong- 
ful.   Smith  ▼.  Goodwin  and  another^ 

871 

3*  Held,  that  a  plea  of  a  tender  of 
20/.  is  supported  by  evidence  of 
the  tender  of  a  larger  sum,  though 
such  larger  sum  was  tendered  as 
the  sum  which  the  creditor  was  to 
receive,  and  not  as  the  sum  out  of 
which  he  was  to  take  the  SO/. 
Dean  v.  Jtmtes.  392 

III.  To  whom  to  be  made, 

4.  A  tender  made  to  the  managing 
clerk  of  the  plaintiff's  attorney, 
who  at  the  time  disclaims  authority 
from  his  master  to  receive  the  debt, 
is  insufficient.    Bingham  v.  Allport, 

398 

IV.  Mode  of  pacing  the  Money  ten- 
dered into  Court, 

5.  The  defendant  pleaded  a  tender 
and  obtained  an  order  to  pay  money 
into  Court  generally,  without  re- 
ference to  the  plea :  Heldj  that  the 
payment  of  the  money  under  this 
order  is  an  admission  of  the  cause 
of  action  stated  in  the  declaration, 
and  that  the  plaintiff  is  entitled  to 
a  verdict  accordingly.  Bulwer  v. 
Home  and  other*.  117 


TROVER-  819 

TERM  OF  YEARS. 
I.  At  Common  Law, 

1.  Interesse  termini,  when  converted 
into  an  actual  terra.  Page  28, 162,n. 

II.  Under  Statute  of  Uses, 

2.  Term  created  under  a  power  is 
carved  out  of  the  seisin  to  serve 
the  uses.  177,  n.  88 

TIME. 
See  Criminai.  Information,  1,  2,  3. 

TOLL  HOUSE. 

See  Poor-Rate,  459. 

TOLLS. 

See  Poor-Rate,  5.— Turnpike,  1, 

2,  4. 

TORT. 

See  Case,  Action  on  the. — Plead- 
ing, 1. — Trover,  1. 

TOWNSHIP. 

See  Appeal,  2. 

TREES,  720. 

TRESPASS. 

1.  Subsequent  assent  to  a  trespass 
will  not  make  the  assenting  party 
a  co-trespasser  unless  the  trespass 
were  committed  for  his  benefit. 
Wilson  V.  Barker  and  Mitchell.  409 

TROVER. 

See  Amendment,  4. 

1.  A.  consigns  goods  to  B,  for  sale 
on  A's  account ;  against  which  he 
is  to  draw  bills  to  be  paid  out  of 
the  proceeds.  A,  negotiates  the 
bills  with  C.  The  first  of  these 
bills  being  protested  for  non-ac- 
ceptance, A.  requires  B,  to  deliver 
up  to  C.  such  part  of  the  consign* 
ment  as  should  be  unsold,  to  be 
held  by  C,  on  ^.'s  account,  in 
the  event  of  the  bilLi  being  dis- 
3g2 
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TURNPIKE. 


honoured.  Before  this  direction 
reaches  £.,  A.  becomes  bankrupt. 
C  afterwards  receives  the  goods 
from  B, : — Held,*  a  tortious  con- 
version by  the  goods  of  the  assig- 
nees. CarvaUio  and  others,  as- 
signees of  FortunatOf  a  bankrupt, 
V.  Bum.  Page  700 

TRUSTEE. 
See  Set-Off,  2. — ^Turnpike,  I. 

TURNPIKE. 
I.  Authority  of  Trustees  to  coUect  Tolls. 

1.  Where  a  local  turnpike  act  im- 
poses toll  on  carriages  passing  100 
yards  upon  a  turnpike  road  from 
A.  to  B.,  but  throws  upon  the 
county  the  repairs  of  bridges  and 
of  approaches  to  bridges  on  that 
line  of  road,  such  toll  is  incurred 
by  a  carriage  passing  100  yards 
along  the  road,  although  part  of 
that  distance  be  made  up  of  the 
approaches  to  one  of  the  bridges 
repaired  by  the  county.  Bussey  v. 
Storey.  689 

2.  Under  3  Geo.  4,  c.  126,  s.  32, 
(exempting  from  payment  of  toll 
carriages,  &c.  "  which  shall  only 
cross  any  turnpike  road,  or  shall 
not  pass  above  100  yards  there- 
on,'') a  carriage  is  not  exempt  from 
toll  which  passes  along  100  yards 
of  a  road  from  A.  to  B.,  for  repair- 
ing which  trustees  have  been  ap- 
pointed under  a  local  act,  although 
a  part  of  the  100  yards  be  a  street 
which,  by  a  subsequent  act,  the 
trustees  are  forbidaen  to  repair. 

'  Pope  V.  Langworthy.  647 

II.  Mortgages  on  Turnpike  Roads. 

3.  A  mortgage  executed  by  A.,  B., 

*  The  special  case  having  been  turned 
into  a  special  verdict,  a  writ  of  error  was 
brousht.  The  errors  were  argoed  on  the 
lOth  May,  1834,  in  the  Exchequer  Chamber, 
before  Titidal,  C.  J.,  Lord  Lyndhurst,  C.  B., 
Park,  Gatelee,  and  Botaniiuei,  JJ.,  Bolland 
and  Gumey,  BB.,  when  the  Court  took  time 
to  consider  of  their  judgment 


USES. 

C,  D.,  and  £.,  as  trustees  of  a 
turnpike  road  under  an  act  re- 
quiring the  concurrence  of  five 
trustees,  is  not  invalidated  by  shew- 
ing that  A.f  who  had  acted  as  a 
trustee  for  many  years,  had  not 
been  appointed  under  seal,  as  re* 
quired  by  the  local  act.  Doe  dem. 
Baggaley  v.  Hares*  Page  237 

4.  A  local  act,  6  Geo.  4,  made 
the  tolls  of  a  turnpike  road  sub- 
ject to  the  payment  of  the  monies 
borrowed  thereon.  The  trustees 
granted  a  mortgage  of  such  propor- 
tion of  the  toll  and  toll  gates  as  the 
money  advanced  bore  or  should 
bear  to  the  whole  sum  due  or  to 
become  due  on  the  tolls.  By  a 
subsequent  act  for  making  a  branch 
road,  the  tolls  of  the  branch  road 
were  to  be  subject  to  the  monies 
borrowed  on  the  former  tolls^  and 
such  moneys  were  to  have  pri^ 
oriiy  of  charge  and  payment :  Held, 
per  Denman,  C.  J.,  Taunton  and 
Patteson,  JJ.;  dubitante  Parke,  J., 
that  a  subsequent  mortgagee  of  the 
tolls  and  toll-houses  of  the  branch 
road  acquired  the  legal  estate 
therein,  and  that  the  former  mort- 
gagees were  only  entitled  to  the 
priority  of  payment.  Doe  d.  J^omp- 
son  V.  Lediard.  683 

5.  Held  also,  that  such  subsequent 
mortgagee,  after  a  recovery  by  him 
in  ejectment,  would  become  a  trus- 
tee for  the  former  mortgagees.  683 

UNDER-SHERIFF. 
See  Evidence,  \%, 

USES. 
I.  Horn  raised. 

1.  Can  be  created  by  deed  only. 

176,  n. 

2.  Resulting  use.  167,  n. 

3.  Use  upon  a  use.  176,  ti. 

II.  Hon  destroyed. 

4.  A  use  may  be  waived  by  parol; 

Ibid. 


VENUE. 

III.  Operation, 

5.  Who  a  Jirst  taker  under  statute  of 
uses.  Page  174,  n. 

6.  Uses  in  wills,  whether  operating 
by  force  of  the  statute  of  uses  or 
by  force  of  the  statute  of  wills. 

175,  n.;  176,  n. 

USURY. 

I.  Evasion  of  Usury  Laws. 

1.  BiUs  drawn  on  usurious  contract 
made  available  to  holder  for  value. 

1 93,  n.  (a) 

2,  Money  legally  obtainable  at  more 
than  five  per  cent,  interest  by  in- 
tervention of  a  guarantee.    700,  n. 

VARIANCE. 

See  Amendmekt,  1,  2, 

VENDOR  AND  PURCHASER. 
I.  B^hts  of  Vendor, 

1.  Lien  for  residue  of  price  after 
part  delivery.  231,  n.  (a) 

2.  A  vendor  who  takes  in  payment 
a  promissory  note  and  negotiates 
it,  loses  his  lien.  Bunney  v.  Poyntz. 

3.  Such  lien  is  not  revived  upon  the 
dishonour  of  the  note,  which  is  out- 
standing in  the  hands  of  an  in- 
dorsee. 229 

VENUE. 
I.  Change  of  Venue, 

1.  In  felony  the  Court  refused  to 
allow  the  defendant  to  enter  a  sug- 
gestion for  changing  the  venue,  on 
the  ground  of  a  prejudice  per- 
vading the  county.  Rex,  on  the 
Prosecution  of  Dauhuz  v.  Penpraze. 

312,  n. 

2.  Suggestion  for  change  of  venue 
for  trial  of  indictment.         G91,  n. 

VOID  OR  VOIDABLE. 

See  Licence,  1 . 


WASTE. 
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WAIVER  OF  FORFEITURE.    1 

See  Ejectment,  1,  2. 

WARRANT,  321. 
See  Action,  5. 

WARRANT  OF  ATTORNEY. 

375 
See  Annuity,  2. 

I.  JVhere  void  as  agaimt  the  Defendant 

himself, 

1 .  A  rule  to  set  aside  a  warrant  of 
attorney,  as  given  upon  an  illegal 
consideration,  is  in  the  nature  of 
an  application  to  set  aside  proceed- 
ings for  irregularity,  so  as  to  entitle 
the  party  successfully  resisting  it 
to  the  costs  of  the  application. 
Colebrooke  v.  Layton.        Page  374 

II.  Where  void  as  against  the  Creditors 
of  the  Defendant. 

2.  A  judgment  on  a  warrant  of 
attorney  is  not  within  the  protec- 
tion of  1  WUl.  4,  c.  7,  s.  7,  and 
therefore  is  within  the  108th  sec- 
tion of  6  Geo.  4,  c.  16.  Crosffield 
V.  Stanley.  668 

3.  In  assumpsit  for  money  had  and 
received  against  the  sheriff,  to  re- 
cover the  proceeds  of  a  sale  under 
a  fi.  fa.,  issued  upon  a  judgment 
not  protected  by  1  JVill,  4,  c.  7, 
8.  7,  the  plaintiff  was  held  liable, 
where  notice  of  an  act  of  bank- 
ruptcy committed  before  the  sale, 
and  of  a  docket  struck  thereon, 
was  given  to  him  when  the  sale  was 
nearly  completed,  after  which  he 
received  the  proceeds  and  handed 
them  over  to  the  execution  creditor. 

668 

WASTE. 
See  Case,  1,  5. 

I.  What  shall  amount  to, 

*  1 .  Tenant  for  years  of  a  garden  has 
no  right  to  remove  a  border  of  box 
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WILL. 


WRIT. 


planted  by   himself.     Etnpson  v. 
Soden.  Page  720 

2.  Enlargement  of  windows,  opening 
external  doors,  and  taking  down 
partitions,  no  breach  of  covenant 
to  repair  and  keep  in  repair  a  dwel- 
ling-house«  together  with  all  such 
buildings,  improvements,  or  addi- 
tions, as  should  be  erected,  set  up, 
or  made  by  the  lessee.  Doe  d. 
Dalton  V.  Jones  and  another,         6 

II.  Waste  Land. 
See  Statute,  5. 

WIFE. 
See  Baron  and  Feme. — Marriage. 

WILL. 

And  see  Devise. 

I.  Construction  of  Devise. 

1.  A.  having  two  separate  closes  in 
Dale,  in  the  occupation  of  B.^ 
devises  to  C.  the  close  in  Dale  in 
the  occupation  of  B.,  C.  cannot 
entitle  himself  to  both  closed,  by 
shewing  that  A.  supposed  that  the 
property  occupied  by  B.  consisted 
of  one  close.  Richardson  \.  Walton. 

561 

2.  Nor  is  this  a  case  for  election.  Ibid. 
8.  The  devise  is  void  for  uncertainty. 

Ibid. 

U.  Extrinsic  Evidence. 
4.  A  reference  in  a  will  to  extrinsic 


facts,  as  part  of  the  description  of 
the  subject  devised,  does  not,  if 
such  facts  when  proved  raise  no 
ambiguity,  authorize  the  entering 
into  evidence  of  other  extrinsic 
facts  as  explanatory  of  the  intent 
tions  of  the  testator.  Doe  d.  Tem^ 
pieman  v.  Martin.  Page  512 

WINDOWS. 

See  Waste,  2, 

WITNESS. 

And  see  Evidence, 

I.  Competency. 

1.  In  an  action  by  A.  a  banker, 
against  B.  a  customer,  for  the  ba- 
lance of  his  account,  C.  a  former 
partner  with  B.,  upon  whose  seces- 
sion from  the  partnership,  B.  and 
C.  executed  mutual  releases  of  all 
demands,  is  a  competent  witness  to 
disprove  an  item  charged  by  A.  in 
the.  account,  although  the  accounts 
between  B,  and  C.  are  still  unset- 
tled, and  although  since  the  disso- 
lution of  the  partnership,  B.,  the 
continuing  partner,  has  asked  his 
creditors  for  time.  Wilson  v.  Hirst. 

74« 

WRIT. 

See  Execution. — Justicies. 
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